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Title 3— 

The President 

Memorandum of January 26, 2023 

Extending and Expanding Eligibility for Deferred Enforced 
Departure for Certain Hong Kong Residents 

Memorandum for the Secretary of State [and] the Secretary of Homeland 
Security 

The United States supports the human rights and fundamental freedoms 
of the residents of Hong Kong. The People’s Republic of China (PRC) has 
continued to erode those rights and freedoms, and as such I am directing 
an extension and expansion of the deferral of removal of certain Hong 
Kong residents who are present in the United States. 

By unilaterally imposing on Hong Kong the Law of the People’s Republic 
of China on Safeguarding National Security in the Hong Kong Special Admin-
istrative Region (NSL) in June 2020, the PRC has undermined the enjoyment 
of rights and freedoms in Hong Kong, including those protected under 
the Basic Law and the Sino-British Joint Declaration. The PRC has continued 
its assault on Hong Kong’s autonomy, undermining its remaining democratic 
processes and institutions, imposing limits on academic freedom, and crack-
ing down on freedom of the press. Since June 2020, at least 150 opposition 
politicians, activists, and protesters have been taken into custody on politi-
cally motivated NSL-related charges including secession, subversion, terrorist 
activities, and collusion with a foreign country or external elements. Over 
1,200 political prisoners are now behind bars, and over 10,000 individuals 
have been arrested for other charges in connection with anti-government 
protests. 

There are compelling foreign policy reasons to extend Deferred Enforced 
Departure (DED) for an additional period for those residents of Hong Kong 
presently residing in the United States who were under a grant of DED 
until February 5, 2023, as well as to defer enforced departure for other 
Hong Kong residents who arrived in the United States subsequent to the 
initial grant of DED. The United States is committed to a foreign policy 
that unites our democratic values with our foreign policy goals, which 
is centered on the defense of democracy and the promotion of human 
rights around the world. Offering safe haven for Hong Kong residents who 
have been deprived of their guaranteed freedoms in Hong Kong furthers 
United States interests in the region. The United States will continue to 
stand firm in our support of the people in Hong Kong. 

Pursuant to my constitutional authority to conduct the foreign relations 
of the United States, I have determined that it is in the foreign policy 
interest of the United States to defer for 24 months the removal of any 
Hong Kong resident who is present in the United States on the date of 
this memorandum, except for those: 

(1) who have voluntarily returned to Hong Kong or the PRC after the 
date of this memorandum; 

(2) who have not continuously resided in the United States since the 
date of this memorandum; 

(3) who are inadmissible under section 212(a)(3) of the Immigration and 
Nationality Act (INA) (8 U.S.C. 1182(a)(3)) or deportable under section 
237(a)(4) of the INA (8 U.S.C. 1227(a)(4)); 
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(4) who have been convicted of any felony or two or more misdemeanors 
committed in the United States, or who meet any of the criteria set 
forth in section 208(b)(2)(A) of the INA (8 U.S.C. 1158(b)(2)(A)); 

(5) who are subject to extradition; 

(6) whose presence in the United States the Secretary of Homeland Security 
has determined is not in the interest of the United States or presents 
a danger to public safety; or 

(7) whose presence in the United States the Secretary of State has reason-
able grounds to believe would have potentially serious adverse foreign 
policy consequences for the United States. 

I further direct the Secretary of Homeland Security to take appropriate 
measures to authorize employment for noncitizens whose removal has been 
deferred, as provided by this memorandum, for the duration of such deferral, 
and to consider suspending regulatory requirements with respect to F–1 
nonimmigrant students who are Hong Kong residents as the Secretary of 
Homeland Security determines to be appropriate. The Secretary of Homeland 
Security shall also provide for the prompt issuance of new or replacement 
documents in appropriate cases. 

The Secretary of Homeland Security is authorized and directed to publish 
this memorandum in the Federal Register. 

THE WHITE HOUSE, 
Washington, January 26, 2023 

[FR Doc. 2023–02093 

Filed 1–30–23; 8:45 am] 

Billing code 4410–10–P 
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DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

14 CFR Parts 241 and 298 

[Docket No. DOT–OST–2018–0132] 

RIN 2105–AE45 

Updates to the Origin—Destination 
Survey of Airline Passengers 

AGENCY: Office of the Secretary of 
Transportation (OST), U.S. Department 
of Transportation (DOT). 
ACTION: Final rulemaking. 

SUMMARY: DOT finalizes amendments to 
update the collection and processing of 
aviation traffic data in the Origin— 
Destination Survey of Airline Passenger 
Traffic (O&D). As part of this action, 
DOT is expanding the number of 
reporting air carriers, the sample size 
collected, and the scope of the data 
collected. Additionally, DOT is 
changing the timing of the release of the 
Form 41, Schedule T100 ‘‘Air Carrier 
Traffic and Capacity Data by Nonstop 
Segment and On-Flight Market’’ and 
Schedule T100(f) ‘‘Foreign Air Carrier 
Traffic Data by Nonstop Segment and 
On-flight Market.’’ These changes will 
align the current O&D with modern 
industry business and accounting 
practices, enable cost savings, reduce 
burden through automation, and 
provide enhanced utility for users of the 
data. 
DATES: This rule is effective March 2, 
2023. Compliance with the reporting 
provisions specified in 14 CFR part 241, 
Sec. 19–8 is required for air 
transportation taking place on or after 
July 1, 2025. 
FOR FURTHER INFORMATION CONTACT: 
Kevin Bryan, Office of Aviation 
Analysis, 1200 New Jersey Ave. SE, 
Room W86–107, Washington, DC 
20590–0001, 202–380–5294 (phone) or 
Kevin.Bryan@dot.gov (email). 
SUPPLEMENTARY INFORMATION: 

Executive Summary 

Purpose of the Regulatory Action 

This final rule enhances the utility of 
the publicly available aviation data in 
the Origin—Destination Survey of 
Airline Passengers (O&D), which will 
provide significant benefits to a variety 
of data users. The rule enhances the 
quality of the data by: (1) reducing the 
long-term reporting burden on the O&D 
Reporting Carriers; (2) making the O&D 
more relevant and useful to airlines, 
aviation policy makers, researchers, and 
stakeholders; (3) obtaining more 
accurate ticket data from a broader 
group of air carriers and markets; (4) 
reducing the time it takes to disseminate 
the O&D and the international Schedule 
T100(f); and (5) increasing the statistical 
correlation between the O&D and the 
Schedule T100 and Schedule T100(f) 
(T100/T100(f)) for data validation 
purposes. These actions are taken under 
the statutory authorities in 49 U.S.C. 
329(b)(1), which requires the 
Department to collect and disseminate 
information on the origin and 
destination of airline passengers 
including, at a minimum, information 
on: (1) the origin and destination of 
passengers in interstate air 
transportation, and (2) the number of 
passengers traveling by air between any 
two points in interstate air 
transportation. In addition, 49 U.S.C. 
40101(a)(7) states that in carrying out 
economic regulatory activities, the 
Secretary shall consider as being in the 
public interest a regulatory system that 
responds to the needs of the public and 
in which decisions are reached 
promptly to make it easier to adapt the 
air transportation system to the present 
and future needs of, among other things, 
the commerce of the United States. In 
fulfillment of these responsibilities, 
DOT collects data submitted under: 

• 14 CFR part 217: Reporting Traffic 
Statistics by Foreign Air Carriers in 
Civilian Scheduled, Charter, and 
Nonscheduled Services, whereby 
foreign air carriers authorized by DOT to 
provide scheduled passenger services to 
or from the U.S. must file Form 41 
Schedule T100(f), which includes the 
data elements prescribed in § 217.5. 

• 14 CFR part 241: Uniform System of 
Accounts and Reports for Large 
Certificated Air Carriers, under which 
all large, certificated air carriers must 
report their traffic movements by filing 

Form 41 Schedule T100, Financials 
Information, and O&D fare information. 

• 14 CFR part 298: Exemptions for 
Air Taxi and Commuter Air Carriers, 
whereby air taxi operators and 
commuter air carriers, which are 
provided certain exemptions from some 
of the economic regulatory provisions of 
Subtitle VII of Title 49 of the United 
States Code, are required to submit 
simplified Financials and T100 traffic. 

In this rulemaking, the Department 
finalizes updates to its method of 
collecting and processing O&D fare 
information under Part 241 to: (1) allow 
full automation of the reporting of the 
O&D by aligning reporting with current 
airline passenger accounting practices; 
and (2) enhance the accuracy and 
usefulness of DOT’s collection of 
aviation traffic data. The Department 
also makes a corresponding change to 
Part 298 to reflect removal of the 
reporting exemptions for U.S.-based air 
carriers and commuter air carriers with 
a business model that limits them to 
flying aircraft with fewer than 60 seats. 
DOT does not make any changes to the 
regulatory text of Part 217 in this final 
rule. 

Summary of Major Provisions 

In this final rule, the Department 
amends 14 CFR part 241 to create 
Section 19–8 to classify all certificated 
air carriers and commuter air carriers 
holding out scheduled passenger service 
as O&D Reporting Carriers by removing 
the exemptions from reporting given to 
U.S.-based air carriers and commuter air 
carriers with a business model that 
limits them to flying aircraft with fewer 
than 60 seats. DOT further requires 
those Reporting Carriers to submit 
certain data items as part of this data 
collection: Reporting Carrier, Reporting 
Month and Reporting Year, Record 
Identification Number (RIN), Issuing 
Carrier, Total Amount, Tax Amount, 
Airport Code, Operating Carrier Code, 
Marketing Carrier Code, Scheduled 
Flight Year, Scheduled Flight Month, 
Dwell Time, Via Airport, and Purchase 
Window Group. In addition, this rule 
changes who is responsible for 
submitting data to the O&D from the air 
carrier using the first flight coupon (first 
lift) to the air carrier that issues the 
ticket. For air travel taking place on or 
after July 1, 2025 (See DATES section), 
upon successful implementation of 
Section 19–8, air carriers must collect 
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1 All comments are located at https://
www.regulations.gov, under docket DOT–OST– 
2018–0132. 

data pursuant to Section 19–8, and such 
data will constitute the data of record 
for the Passenger Origin—Destination 
Survey. The July 2025 data will be due 
to be reported to the DOT on September 
15th, 2025. Reporting pursuant to 
section 19–7 will no longer be required 
for air travel taking place on or after July 
1, 2025, and DOT intends to remove 
Section 19–7 from 14 CFR part 241 at 
that time for clarity. 

I. Background 
DOT issued a Notice of Proposed 

Rulemaking (NPRM) to improve the 
collection of aviation traffic data in the 
Origin—Destination Survey of Airline 
Passenger Traffic (O&D). (86 FR 5032; 
Jan. 19, 2021). The NPRM solicited 
public comments on the following 
matters: (1) changing the reporting 
carrier from first lifted carrier to issuing 
carrier; (2) increasing the sample size to 
40 percent; (3) requiring all carriers who 
conduct scheduled service to report 
O&D data; (4) whether to require all 
foreign air carriers providing scheduled 
service to the United States to submit 
O&D data; (5) whether smaller air 
carriers would need further 
accommodation beyond the proposed 
methods for reporting O&D data to DOT; 
(6) changes to the set of data elements— 
specifically, adding ‘‘Reporting Year’’, 
‘‘Reporting Month’’ of travel, all 
Airports in the itinerary including ‘‘Via 
Point’’ airports, ‘‘Dwell Time’’, 
‘‘Exchanged Ticket Indicator’’, 
‘‘Frequent Flyer Program Ticket 
Indicator’’, ‘‘Total Amount’’, ‘‘Tax 
Amount’’, and ‘‘Record Identification 
Number’’, as well as removing ‘‘Fare 
Basis Code’’; (6) whether users of the 
O&D would find utility in including 
‘‘Cabin Class’’ as a replacement data 
element to Fare Basis Code; (7) whether 
optional or ancillary ticket purchase 
fees collected from most tickets should 
be included in the Total Amount of a 
ticket; (8) the appropriate amount of 
time to withhold O&D data from 
dissemination; (9) adding the descriptor 
‘‘citizens and non-citizens’’ to those 
other persons eligible to receive 
itineraries with foreign origin and 
destination points in the O&D if they 
have a specifically identified need to do 
so; (10) whether to replace the phrase 
‘‘specifically identified need’’ with a 
defined list of permissible, specifically 
identified needs that would be codified 
in the regulation and, if so, what the 
defined list should include; (11) 
shortening the time that T100(f) data is 
withheld from six months to three 
months; (12) a reasonable compliance 
date to begin no earlier than one year 
from the publication of the final rule; 
(13) reporting data under Sec. 19–7 until 

such time that data reported pursuant to 
Sec. 19–8 replaces data reported 
pursuant to Sec. 19–7 as the statistics of 
record; (14) the utility to users and 
additional burden to O&D reporting 
carriers of reporting individual tax and 
fee amounts instead of reporting both as 
an aggregate amount and; (15) 
comments related to the annual burden 
estimate for reporting carriers to collect 
and submit O&D data. 

In response to this NPRM, the 
Department received comments from 
the following entities: Ailevon Pacific 
Aviation Consulting (APAC), Cirium, 
Airports Council International—North 
America (ACI–NA), the Regional Airline 
Association (RAA), Airlines for America 
(A4A), Airline Tariff Publishing 
Company (ATPCO), Airbus Americas, 
Inc. (Airbus), and Airline Data Inc., 
(ADI). 

Summary of Regulatory Analysis 

The Final Regulatory Impact Analysis 
(RIA) examined the economic impact, in 
terms of all benefits accruing to 
producers of the data (air carriers) and 
users of the data, by subtracting the 
estimated cost of not taking regulatory 
action from the estimated costs of 
implementing regulatory action through 
this final rulemaking. We applied this 
same principle to the government, by 
illustrating the estimated costs to the 
public of not taking regulatory action 
and subtracting estimated costs of 
implementing regulatory action. 
Combined, the annualized benefit of the 
regulatory changes totals $10,367,702 
over ten years, which amounts to an 
annualized savings $1,476,128, when 
discounted using a seven percent rate. 
As such, the Department believes that 
the rule is in the public interest as it 
will provide both producers and users 
of the O&D with a more robust data set 
of passenger activity in our national air 
transportation system. 

Discussion of Comments 

The Department has carefully 
reviewed and considered comments 
received from commenting parties. The 
Department sought further clarification 
of comments by A4A and received 
supplemental information in a letter 
dated December 16, 2021, which was 
placed in the docket.1 This section 
details the comments received on the 
topics raised in the NPRM, and 
addresses some additional comments 
received in relation to topics applicable 
to the O&D. 

(1) Changing the reporting carrier 
from first lifted carrier to issuing carrier. 

In the NPRM: 14 CFR part 241 Sec. 
19–7(a) states that all U.S. large, 
certificated air carriers conducting 
scheduled passenger operations (except 
helicopter carriers) shall participate in a 
Passenger Origin-Destination (O&D) 
Survey covering domestic and 
international operations. Regardless of 
which carrier issues the ticket, the 
carrier who provides the first reportable 
lift as defined in Sec. 19–7 is required 
to report the data in the ticket to DOT. 
In the NPRM, DOT proposed changing 
this requirement so that each reporting 
carrier as defined in proposed Sec. 19– 
8 will only report tickets it issues, with 
a provision for Category Two tickets as 
discussed later. 

Comments: RAA stated that it believes 
the proposed changes will foster better 
data quality and reduce the burden for 
the airlines. A4A stated that it supports 
the transfer of responsibility for 
reporting a ticket to the issuing carrier 
rather than the current practice of 
reporting by the first lifting O&D 
reporting carrier, except in the case of 
Category Two tickets. ACI–NA stated 
that it generally supports shifting the 
reporting requirement on the issuing 
carrier, as it believes it would ‘‘probably 
result in more accurate data reporting 
and reduce confusion as to who should 
report a particular itinerary.’’ ACI–NA 
also states that foreign carriers, 
regardless of whether they are 
immunized, should be required to 
report O&D data, as it believes there 
could be a loss of information where the 
issuing carrier is a non-immunized 
foreign carrier that sold tickets on a U.S. 
codeshare partner who is the operator of 
the flight. 

DOT Response: After careful 
consideration of the comments 
provided, DOT has determined that 
shifting the reporting responsibility 
from the air carrier providing first 
reportable lift to the issuing air carrier 
of the ticket is best aligned with current 
air carrier revenue accounting practices 
and will simplify the burden on the 
reporting air carriers. DOT will not 
require foreign air carriers to be 
included as reporting air carriers for the 
O&D. Foreign air carriers covered by a 
grant of anti-trust immunity under 49 
U.S.C. 41308 and 41309 (Immunized 
carriers) will continue to report data 
similar to O&D data pursuant to the 
conditions of their immunity, but under 
new requirements identical to the 
requirements of this rule. ACI–NA’s 
concern regarding loss of information 
associated with non-immunized foreign 
carriers issuing tickets where a U.S. 
code-share partner operates the flight is 
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2 A Category 1 reporting event is defined as a case 
where the carrier that issues the ticket is the 
reporting carrier. A Category 2 reporting event is 
defined as a case where the carrier that issues the 
ticket is not a reporting carrier and is not an 
immunized carrier but at least one coupon from the 
ticket is operated by a carrier that is a reporting 
carrier or an immunized carrier. A ticket submitted 
as the result of a Category 1 reporting event is 
known as a Category 1 ticket and a ticket submitted 
as the result of a Category 2 reporting event is 
known as a Category 2 ticket. Category 2 tickets will 
be reported based on the first reporting carrier rule 
which means the reporting carrier or immunized 
carrier that is first in the operating sequence of the 
ticket will be responsible for reporting the ticket. 

3 Statistical analyses by Michael Wittman 
(Michael D. Wittman, A Note on the Use of U.S. 
DB1B Passenger Ticket Data for Estimating Airfares 
in Thin Airline Markets or Small Airports, 
Massachusetts Institute of Technology), and Eric 
Amel (Eric Amel, Report on the Results of Different 
Sampling Rates on the Reliability of the US DOT 
O&D Survey, Compass Lexecon, May 18, 2015) are 
available in the Docket. 

an example of a Category 2 ticket 
reporting event.2 In this case, the first 
U.S. carrier that is also an O&D 
reporting carrier in the ticket sequence 
would be responsible for reporting the 
ticket. DOT recognizes it may be an 
additional burden, or not possible, for 
reporting carriers to obtain data 
elements from the carrier that issues the 
ticket as is the case with the current 19– 
7 system, the new rule will, however, 
serve to minimize the number of tickets 
that must be reported in this manner. 
DOT has also prescribed in the 
regulatory text which data elements are 
mandatory and which data elements 
may be omitted for Category 2 tickets of 
the type ACI–NA has described. (See 
Sec. 19–8.4—Reporting of O&D Data). 
This will enable data users to have 
access to the full detail of data available 
under the new rule when it is provided 
while also allowing data users to 
identify those tickets that may not be a 
complete record. DOT recognizes the 
concern expressed in the comments that 
requiring all carriers that serve the 
United States to report O&D could result 
in similar efforts on the part of other 
governments, which could remove any 
potential cost savings of the new rule. 

Final Rulemaking Text: DOT adopts 
its proposal to change the reporting 
carrier from first lifted carrier to issuing 
carrier. See § 19–8.3(a)—Applicability. 

(2) Increasing the sample size to 40 
percent. 

In the NPRM: 14 CFR part 241 Sec 19– 
7(c) states that a statistically valid 
sample of flight coupons shall be 
selected for reporting purposes and 
shall consist of at least one percent of 
the total lifted ticket flight coupons for 
all large domestic markets listed in the 
Instructions and 10 percent for all 
others, inclusive of domestic and 
international markets. DOT proposed 
increasing this sample size to 40 percent 
and removing the one percent and 10 
percent requirements, explaining that 
this increase was necessary for 
increased dataset utility, and to capture 
activity in smaller markets where a 10 
percent sample often produces few to no 
lifted, reported tickets. Studies cited in 

the NPRM validated a 40 percent 
sample size as sufficient to capture data 
related to smaller markets, which, under 
current reporting, have a statistically 
insufficient number of tickets to 
represent true market activity.3 

Comments: RAA generally supports 
increasing the random sample size to 40 
percent and agrees that a sample size of 
40 percent is both necessary and 
sufficient to ensure statistical accuracy 
for measuring smaller aviation markets. 
RAA also states that the sample size 
should not exceed 40 percent. A4A 
supports the proposed increase in the 
random sample size to 40 percent for 
the reasons we articulated in the NPRM. 
A4A states in its comments that 
exceeding the 40% threshold was 
proven to be unnecessary to achieve the 
goals of the O&D reporting and, given 
the additional workload associated with 
the new fields combined with reporting 
twelve times per year instead of four 
times per year, would create 
unnecessary burden for little, if any, 
benefit. ACI–NA recommends 
expanding the sample size from 10 
percent to 100 percent. ACI–NA points 
to a 2005 NPRM on the O&D data which 
proposed to increase the reporting to 
100%, noting that DOT indicated it 
would improve the accuracy and 
comprehensiveness of the dataset. 

DOT Response: DOT concludes that 
the 40 percent sample size is sufficient 
to achieve the objective of the 
rulemaking, to provide a dataset that is 
comprehensive, useful to its users, and 
ensure that the burden placed on the 
reporters of the data is reasonable. The 
conclusions of the MIT study cited in 
the NPRM validated a 40% ticket 
reporting threshold to achieve the 
purpose of the rulemaking, particularly 
when coupled with the removal of the 
minimum aircraft size requirement of 60 
seats, as discussed in Issue 3. DOT 
further believes that, at this time, 
collecting a higher percentage of ticket 
data than what is validated as sufficient 
by the MIT study to support the 
objectives of the final rule is 
unnecessary. Therefore, DOT will set 
the sample size reporting requirement to 
40 percent of eligible tickets to be 
submitted by reporting air carriers. 

The primary ticket’s right-most digit 
of the standard ticket document number 
forms the basis for the random sample 

size. Any Reporting Carrier that does 
not assign ticket numbers to passenger 
journeys or does not assign ticket 
numbers such that the final, right-most 
digit is not randomly assigned must 
develop an alternative method of 
creating a valid 40 percent sample for 
DOT approval. 

Final Rulemaking Text: DOT adopts 
its proposal to increase the sample size 
for reporting to 40 percent. See § 19– 
8.4(b)—Reporting of O&D Data. 

(3) Requiring all carriers who conduct 
scheduled service to report O&D data. 

In the NPRM: 14 CFR part 241 Sec. 
19–7(a) states that that all U.S. large, 
certificated air carriers conducting 
scheduled passenger operations (except 
helicopter carriers) shall participate in a 
Passenger Origin—Destination (O&D) 
Survey covering domestic and 
international operations. In the NPRM, 
DOT proposed changing this 
requirement so that all U.S. certificated 
air carriers who conduct scheduled 
passenger service, regardless of aircraft 
size or seat count, would be designated 
as a reporting carrier for the O&D. 

Comments: RAA and A4A support the 
broadening of U.S. carrier O&D 
reporting to include all carriers who 
conduct scheduled passenger service. 
ACI–NA supports the change in aircraft 
size reporting requirements to eliminate 
the 60-seat threshold for reporting O&D 
data. 

DOT Response: DOT has concluded 
that expansion of the reporting pool of 
carriers for the O&D to all U.S. 
certificated air carriers is critical for a 
properly representative sample of 
market activity at small, medium-, and 
large-hub airports. Under the existing 
data collection, a 10 percent sample size 
by carriers operating at least one aircraft 
with more than 60 seats often omits 
small communities that are served by 
smaller aircraft, or that have relatively 
low enplanement counts. Therefore, we 
require in this final rule that all U.S. 
certificated air carriers providing 
scheduled service be included in the 
reporting carrier pool for the O&D. 

Final Rulemaking Text: DOT adopts 
its proposal to require all U.S. 
certificated air carriers who conduct 
scheduled service to report O&D data. 
See § 19–8.3(a)—Applicability. 

(4) Whether to require all foreign air 
carriers providing scheduled service to 
the United States to submit O&D data. 

In the NPRM: 14 CFR part 241 Sec 19– 
7 does not require foreign air carriers 
providing scheduled service to the 
United States to submit data to the O&D. 
Foreign air carriers required by a grant 
of anti-trust immunity under 49 U.S.C. 
41308 and 41309 to report data similar 
to O&D data will continue to do so but 
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under new requirements that are 
identical to the requirements of this 
rule. 

Comments: A4A believes that the 
costs of requiring all foreign air carriers 
to report O&D data are far outweighed 
by the benefits of doing so, and also 
believes that foreign governments may 
seek reciprocal reporting requirements 
of U.S. certificated air carriers, 
significantly increasing the data- 
reporting burden on those carriers. A4A 
also believes that requiring all foreign 
carriers to report, especially those not 
involved in immunized joint ventures, 
could provide unbalanced information 
to carriers, thus conferring a competitive 
advantage. Furthermore, A4A questions 
the ability of non-immunized carriers to 
provide timely Survey reporting, which 
could delay Department reporting and 
possibly generate data inaccuracies. 
ACI–NA and ADI are in favor of 
requiring foreign air carriers to provide 
the same data as U.S. carriers. ADI 
believes that domestic users of the 
Survey data have had trouble 
identifying foreign traffic itineraries and 
that by having foreign carriers submit to 
the O&D, users will be closer to having 
a fully inclusive Survey that provides 
greater insight into the domestic 
traveler. 

DOT Response: DOT understands that 
there are potential challenges and 
repercussions in requiring all foreign air 
carriers to report O&D data. Specifically, 
foreign air carriers may not collect the 
same type of data that has long been 
required by DOT. While the collection 
of this data could create a more 
complete O&D record, enacting this 
requirement would be burdensome to 
the foreign airlines and cause 
substantial risks as stated by A4A. 
Therefore, we will not require foreign 
air carriers to report O&D data under 
this rule. Our practice to require 
immunized carriers to submit data is 
independent of this rulemaking and will 
continue. See DOT’s response on Issue 
1, changing the reporting carrier to the 
issuing carrier, for additional detail 
related to reporting tickets that involve 
foreign air carriers. 

Final Rulemaking Text: DOT does not 
require O&D reporting by foreign 
carriers in this final rule. See § 19– 
8.3(a)—Applicability. 

(5) Whether smaller air carriers would 
need further accommodation beyond 
the proposed methods for reporting 
O&D data to DOT. 

In the NPRM: DOT understands that 
including a larger pool of reporting air 
carriers to the O&D may create new 
burdens on smaller air carriers not 
previously included as reporting air 
carriers. The NPRM asked whether 

further accommodations were necessary 
for the successful submission of O&D 
data by smaller air carriers. 

Comments: RAA supports the option 
of using outside third-party vendors to 
make data collection and reporting 
services available to all O&D Reporting 
Carriers. RAA stated that this would be 
helpful to small carriers even when 
these third parties may need to 
undertake development work to support 
the changes envisioned in this NPRM. 
A4A strongly supports allowing any 
reporting air carrier to engage outside 
companies to assist with the reporting of 
O&D data to DOT, if it should choose to 
do so. A4A comments that the 
Department should utilize a secure file 
transfer protocol methodology to allow 
reporting air carriers to transmit data 
through an automated process. ATPCO 
states that a third-party fee-for-service 
provider could develop and implement 
a centralized solution for collecting and 
processing airline data, and states that 
this type of service has been offered in 
the airline tariff space, and could also be 
used for data collection for the O&D. 
ADI states that it believes the processing 
and distribution of the DOT Survey data 
needs to stay entirely within the DOT to 
ensure neutrality of the O&D, and if 
some outsourcing is used in the 
processing of this data, a competitive 
bid process open to wholly-owned 
domestic entities with expertise in the 
airline data realm should be initiated. 

DOT Response: In this final rule, DOT 
does not outsource the responsibility of 
combining and distributing O&D data to 
a third party. This will maintain the 
continued neutrality in the distribution 
of the data. In the NPRM, DOT 
discussed whether use of a third-party 
provider could assist air carriers in 
collecting and organizing ticket data 
prior to transmission to DOT for 
combining and dissemination. DOT 
expects any third-party who offers such 
services to reporting air carriers to 
closely adhere to any instructions and 
directives published regarding the O&D 
data, reducing the burden on reporting 
air carriers, particularly small air 
carriers, by giving them options to 
comply with the requirements of the 
rule. The use of a third-party provider 
does not remove the responsibility of 
the reporting carrier to ensure and 
certify that its data is reported 
accurately and on schedule, nor does it 
remove the role of DOT in combining 
the data from the reporting carriers, 
validating and quality testing the data 
before publication. DOT will also 
explore enhancements to the existing 
data submission portal to enable 
automated transfers of data (‘‘SFTP’’, 
‘‘FTPS’’, ‘‘API’s’’), as well as alternatives 

to allow air carriers to submit O&D data 
using methods that DOT expects will 
require minimal, if any, software 
development on the part of the air 
carrier. This may further reduce the 
reporting burden imposed by the rule. 

Final Rulemaking Text: Under the 
final rule, third-party vendors could 
make data collection and reporting 
services available to O&D Reporting 
Carriers who choose to utilize such 
services. See § 19–8.7—Submission of 
Data. 

(6) Changes to the set of data 
elements: Expanded to include 
scheduled year and month of travel, all 
airports in the itinerary including ‘‘via’’ 
airports, dwell time, exchanged ticket 
indicator, frequent flyer program tickets, 
total amount, tax amount, currency and 
fractions of a dollar, and record 
identification number, Fare Basis Code 
removed. 

In the NPRM: DOT asked for comment 
regarding the proposed set of data 
elements under Sec. 19–8, to better 
ascertain any challenges in collecting 
such data. Using input from 
commenters (included in the 
rulemaking docket) and considering 
how data users might benefit from 
various data elements collected and 
disseminated, DOT determined the 
following data elements would be 
useful, and in most cases necessary, for 
various stakeholders using the data to 
understand market trends and make 
informed decisions. These data 
elements also strike a balance between 
more detailed information and the cost 
of collecting such information. 

Scheduled Year and Month of Travel 
Comments: A4A and ACI–NA 

expressed support for the inclusion of 
Scheduled Year and Month of Travel as 
data elements in the O&D, while A4A 
specifically objected to the reporting of 
the scheduled date of departure of each 
flight coupon, citing concerns regarding 
the dissemination of commercially 
sensitive information. ACI–NA stated 
that it does not support eliminating the 
date of the ticket purchase. 

DOT Response: DOT views inclusion 
of Scheduled Year of Travel and 
Scheduled Month of Travel as critical to 
the utility of the dataset because these 
elements allow users of the data to 
analyze trip information for specific 
time periods even when components of 
the trip span multiple quarters or 
months. Therefore, DOT will include 
these data elements in the O&D. It 
should be noted that the O&D currently 
does not collect the date of ticket 
purchase or provide the date of each 
flight associated with an itinerary. DOT 
does not require collection of these 
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4 On September 24, 2021, DOT staff members met 
with A4A’s Chief Economist to clarify comments 
from A4A on the NPRM related to the definition of 
Total Amount, industry capabilities with respect to 
data transfer (SFTP), the purpose of the A4A 
proposed industry working group, challenges 
associated with reporting an exchange ticket 

indicator, frequent flyer program indicator 
reporting, zip code/postal code reporting, and fare 
basis code alternatives. A4A documented the 
discussion in a written supplemental response, 
https://www.regulations.gov, DOT–OST–2018–0132 
Ex Parte Communication with Airlines for America 
(A4A), 12–16–21 A4A Supplemental Comments on 
OD Modernization NPRM 2021. 

ticket purchase and flight date elements 
in this final rule because of the 
commercially sensitive nature of date- 
specific ticket information. Date of 
ticket purchase could allow carriers to 
determine individual market dynamics 
such as ticket booking curves. 

Final Rulemaking Text: DOT adopts 
its proposal to require reporting of the 
‘‘Scheduled Month of Travel’’ and 
‘‘Scheduled Year of Travel’’. See § 19– 
8.4(c)—Reporting of O&D data, 19–8.2— 
Definitions. DOT also adds definitions 
of ‘‘Scheduled Flight Month’’ and 
‘‘Scheduled Flight Year’’ in the rule for 
clarity. These terms are defined using 
their commonly understood meaning 
and as described in the NPRM, as 
follows: Scheduled Flight Month means 
month for a departure from an airport in 
the sequence of travel for a ticket. 
Scheduled Flight Year means year for a 
departure from an airport in the 
sequence of travel for the ticket. 

Via Airports 
Comments: A4A and ACI–NA support 

reporting Via Airports as a data element 
in the O&D. A4A advises the 
Department to recognize that carriers 
may need time to build the 
infrastructure to link revenue 
accounting systems to other data 
sources. ATPCO states that this data 
element will be difficult to derive 
exclusively from the reported sales data, 
but that this data is available at the time 
of ticket purchase and can be calculated 
from schedule and flight status at that 
time. 

DOT Response: DOT views inclusion 
of Via Airports as a necessary data 
element in the O&D, particularly to give 
visibility to flights that appear to be 
nonstop on a coupon basis but are 
flights containing more than one flight 
segment. This will allow users of the 
data to better determine true nonstop 
O&D market share and price, versus all 
other travel types including one-stop 
and ‘‘through’’ flights in which both 
segments have the same flight number 
but for which only a single coupon is 
submitted to the O&D. DOT notes that, 
although ATPCO may have concerns 
about including this information in their 
sales data, A4A member carriers stated 
that inclusion of this element 
represented an acceptable burden 
particularly when taking into account 
other efficiencies made possible by 
other components of the rule.4 For these 

reasons, DOT will include Via Airports 
as a data element in the O&D. 

Final Rulemaking Text: DOT adopts 
its proposal to require reporting of ‘‘Via 
Airports.’’ See § 19–8.4(c)—Reporting of 
O&D data, 19–8.2—Definitions DOT also 
adds a definition of Via Airport 
(Point(s)) in the final rule for clarity. 
The term is defined using its commonly 
understood meaning and as described in 
the NPRM, as follows: Via Airport 
(Point(s)) means any point(s) of stopover 
at intermediate airports as part of a 
‘‘direct’’ or ‘‘through’’ flight. These are 
points that are not usually recorded on 
a ticket as the passenger does not 
generally deplane from the aircraft at 
the intermediate point. 

Dwell Time 

Comments: A4A supports the 
inclusion of the Dwell Time data 
element in the O&D, so long as it reflects 
scheduled times rather than actual 
operated times, and in minutes rather 
than in one-hour increments. A4A also 
stated in their comments that using 
dwell time minutes: 

(i) eliminates the need for carriers to 
round the number to the nearest hour; 
(ii) greatly increases the utility of the 
data to air carriers, DOT, and other users 
(for purposes of their own preferred 
logic to break trips and determine true 
O&D); and, (iii) makes it much easier to 
review and audit records wherein, for 
example, a ‘‘2’’ could otherwise indicate 
any dwell time between 61 and 120 
minutes. ACI–NA supports including 
this data element in the O&D. ATPCO 
states this will be difficult to derive 
exclusively from the reported sales data, 
similar to its argument of capturing Via 
Airports. 

DOT Response: DOT views Dwell 
Time (in minutes) as critical to proper 
determination of a flight journey. 
Including Dwell Time as a reported data 
element will enable DOT and other data 
users to determine a flight journey, true 
O&D, more accurately. DOT intends to 
combine the dwell time information 
with the existing travel routing 
evaluation process to provide the most 
reliable estimate of a flight journey, or 
true O&D; therefore, DOT includes 
Dwell Time as a required data element 
in the O&D. DOT also requires reporting 
of Dwell Time as scheduled times, in 
minutes rather than in one-hour 
increments, consistent with industry 

practice. This will enable users of the 
data to determine intended destination 
of travel with greater consistency. DOT 
will also require carriers to report Dwell 
Time in excess of an entire day (1,440) 
minutes as ‘‘9999’’ and allow carriers to 
insert a ‘‘B’’ (for ‘‘Break’’) where the 
carrier recommends the trip be broken 
(according to internal business logic) for 
segments not issued by the reporting 
carrier should Dwell Time be 
unavailable. 

Final Rulemaking Text: DOT adopts 
its proposal to require reporting of 
‘‘Dwell Time’’, except that Dwell Time 
is reported in minutes rather than 
rounded to the nearest whole hour to 
add specificity to the recorded data, as 
suggested by commenters. See § 19– 
8.4(c)—Reporting of O&D data, 19–8.2— 
Definitions. DOT also adds a definition 
of Dwell Time in the final rule for 
clarity. The term is defined using its 
commonly understood meaning and as 
discussed in the NPRM but with 
additional specificity, as follows: Dwell 
Time means scheduled elapsed time (in 
minutes) between each ticketed coupon. 
Dwell Time is not required to be 
reported at Via Airport stops. When 
Dwell Time exceeds 1,440 minutes, or 
24 hours, report ‘‘9999’’. 

Exchanged Ticket Indicator 

Comments: A4A urges the Department 
not to include Exchanged Ticket 
Indicator on the list of elements 
collected, stating that it is extremely 
cumbersome and fraught with 
unavoidable challenges when trying to 
calculate the total and tax amounts to be 
reported. Furthermore, it stated that 
partial ticket reissues constitute a small 
proportion of tickets but would 
constitute a substantial proportion of 
O&D reporting workload. ACI–NA states 
that it is supportive of including this 
data element in the O&D. ATPCO states 
that a requirement to provide an 
Exchanged Ticket Indicator would lead 
to inaccurate or inconsistent data 
submissions resulting from some 
exchanged/reissued tickets containing 
data reflecting the original sale of the 
exchange ticket or a carrier not having 
access to the original ticket information 
when provided that original ticket 
number with the exchange ticket. 

DOT Response: In light of the 
comments received on the inclusion of 
an Exchanged Ticket Indicator, DOT has 
determined that the inclusion of this 
element is unlikely to aid accurate 
reporting and would therefore 
unnecessarily increase the reporting 
burden on the reporting carriers. 
Therefore, we will not require this data 
element be reported in the O&D. 
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5 The A4A letter can be found in the docket at 
https://www.regulations.gov, DOT–OST–2018–0132 
Ex Parte Communication with Airlines for America 
(A4A), 12–16–21 A4A Supplemental Comments on 
OD Modernization NPRM 2021. 

6 See Accounting and Reporting Directive 
Number 336 and number 335 which can be found 
at www.bts.gov, select the Topics and Geography 
link, select Airlines, Airports, and Aviation, select 
Accounting and Reporting Directives under Forms 
and Regulations. https://www.bts.dot.gov/sites/ 
bts.dot.gov/files/2021-10/Directive-No-335-O-D- 
Total-Dollar-Value.pdf and https://www.bts.gov/ 
sites/bts.dot.gov/files/2022-03/Directive%20No
%20%20336%20Total%20Dollar%20Value
%20Clarification.pdf. 

7 DOT notes that O&D reporting of Total Amount 
has a different scope and purpose from reporting 
under the full fare requirements (14 CFR 399.84). 
Full fare reporting is focused on advertised pricing 
of prospective air service and that those advertised 
prices are what is charged to the consumer. The 
O&D Total Amount is intended to align a common 
and standardized definition of O&D Total Amount 
across all reporting carriers for the purpose of 
economic analysis. 

8 It is common practice that tickets sold in 
advance of the flight date are initially recorded as 
an air traffic liability on the company’s 
consolidated balance sheet. In this case, fare 
revenue is only recognized in passenger revenue 
within the statement of operations at the time of 
departure when the transportation is provided. O&D 
Total Amount requires the capture of associated 
fare, taxes, and fees when recognized by the 
accounting system at any point from the initial 
purchase date up to the point of first departure. 

Frequent Flyer Program Ticket Indicator 
Comments: A4A states that its 

member carriers oppose the inclusion of 
a Frequent Flyer Program Ticket 
Indicator, citing that this information is 
commercially sensitive, and that even if 
the reporting air carrier is the issuing air 
carrier, the information about FFP 
redemption is not always known, and if 
known, may reside in a separate 
database, creating additional burden to 
air carriers to research and report the 
information. A4A also stated this would 
be extremely hard to ascertain on 
Category Two tickets. A4A further states 
in a letter dated December 16, 2021 5 to 
DOT that it believes this information 
lies beyond the scope of what is needed 
by the Department and other users to 
accurately measure passenger traffic and 
fares in O&D markets. APAC is in favor 
of including this data element for more 
comprehensive market analysis. Cirium 
states that the inclusion of this element 
would be beneficial for detailed fare 
analysis. ACI–NA states that it supports 
the inclusion of this data element. 
ATPCO states that it would be difficult 
for air carriers to report this data, as 
each airline has its own methodology of 
identifying these tickets, and the 
proposal would require a third-party 
service provider to create mapping 
tables for each air carrier to be able to 
identify such tickets. ADI supports a 
flag to denote frequent flyer tickets but 
has concerns with placing this burden 
on airlines because it is possible to 
identify the majority of this type of 
ticket using the fields currently reported 
in the Survey. Given the complexities 
associated with this proposal, ADI 
believes the retention of Fare Class/ 
Cabin Class is a higher priority. 

DOT Response: In light of the 
comments received on the Frequent 
Flyer Program Ticket Indicator, we 
believe that requiring this data element 
in the O&D would be difficult for air 
carriers to provide on a consistent basis 
and lead to inaccuracy and agree that 
Frequent Flyer Program Ticket Indicator 
information would be especially 
difficult to include for Category Two 
tickets. Therefore, we will not require 
this data element to be reported in the 
O&D. 

Total Amount 
Comments: A4A supports reporting 

the Total Amount collected by the air 
carrier via the passenger ticket 
document, but opposes reporting 

amounts captured on other documents 
or in databases separate from where the 
passenger ticket value resides, as doing 
so could create a significant amount of 
extra work and provide misleading 
indicators of the amounts paid for 
transportation. Cirium supports 
including any mandatory fee collected 
by the carrier in the Total Amount to 
provide more accuracy for the purchase 
price paid by travelers. ATPCO believes 
that using the total amount from the 
reportable sales would be a more 
reliable option and would generate more 
consistent results than attempting to 
determine for each transaction whether 
it contains optional or ancillary charges 
that are not required to board the plane. 

DOT Response: The Department has 
long interpreted the ‘‘Total Dollar Value 
of Ticket,’’ under 14 CFR part 241 as the 
sum of the passenger fare plus all taxes, 
fees, and charges for the entire ticketed 
itinerary.6 The changes in this final rule 
to specify what carriers are required to 
report as the Total Amount of the ticket 
are consistent with this interpretation. 
Total Amount is defined in this final 
rule as the gross total of funds collected 
on a ticket by the Issuing Carrier for the 
transportation of a passenger, inclusive 
of taxes and fees imposed by non-carrier 
entities or air carriers, and exclusive of 
ancillary fees not required to board the 
plane charged by the air carrier.7 

Carriers are required under this final 
rule to include as part of the Total 
Amount charges required to board the 
aircraft (domestic and international) that 
are recognized as revenue at the time of 
purchase of the ticket up to the time of 
first lift of the ticket.8 Where a fee or 

charge assessed at the time of purchase 
of the ticket is associated with a choice, 
such as seat assignment, where the 
consumer must pay the fee or charge 
regardless of the choice made, the fee or 
charge is considered part of the Total 
Amount. When a fee is assessed and 
there is a no cost option, that fee is 
considered an optional, or ancillary, fee 
that is not included in the Total 
Amount. The Total Amount does not 
include charges for optional services 
(services offered which the consumer 
may choose not to utilize and thus not 
incur the fee or charge) such as baggage 
fees, seat upgrade fees, or ticket change 
fees. DOT does not consider booking 
fees optional when a passenger 
purchases through an outlet where a 
booking fee is imposed. When there is 
no other reasonable option for the 
purchase it should be considered a fee 
required to be board the aircraft. 
However, call center fees where the 
passengers could have used a reasonable 
alternative at no extra charge should be 
considered optional. Fees for a service 
that consumers can select that provides 
something distinct from the air travel 
product are also optional, or ancillary, 
fees that are not included in the Total 
Amount. 

The following is a non-exhaustive list 
of carrier-imposed fees and charges that 
must be reported as part of the Total 
Amount of the ticket: fuel surcharges, 
carrier usage charges, carrier interface 
fees, check-in fees, electronic usage 
charges, peak/holiday travel fees, 
transaction processing charges, and 
credit card surcharge fees. When a 
customer is assessed, a fee based on 
how the customer acquires a ticket to 
board the aircraft, a booking fee, the fee 
is included in the Total Amount. Being 
required to pay a fee or charge for 
electronic or phone booking where there 
is no fee for purchase at the counter is 
an example of a fee that would still need 
to be reported in the Total Amount. 
DOT has determined that the booking 
fee is included in the Total Amount 
because, as noted in the preceding 
paragraph, if a passenger purchases 
through an outlet where a booking fee 
is imposed, that fee is required to be 
paid to board the aircraft. In addition, 
purchase at the counter is conducted by 
a very small percentage of consumers 
and, as a result, this required fee is paid 
by the vast majority of consumers when 
purchasing air travel. Carriers must also 
include all taxes and fees imposed by 
the U.S. or a foreign government, such 
as, but not limited to, Federal excise 
taxes, flight segment taxes, U.S. 
passenger facility surcharges, September 
11 security fees, U.S. or international 
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9 To the extent that frequent flyer program 
redemption fees are imposed on the purchase of a 
ticket, those fees would be required to be included 
in the advertisements pursuant to the Department’s 
full fare rule (14 CFR 399.84). 

departure and arrival charges, and 
immigration charges. Carriers must also 
include taxes and mandatory fees 
charged by other foreign authorities, 
such as passenger service charges and 
airport taxes. 

Unaccompanied minor fees are 
charges for services to assist an 
unaccompanied minor, for example, in 
navigating security and getting to the 
correct gate to catch a flight and 
ensuring that the unaccompanied minor 
arrives at the correct destination. DOT 
does not include these fees as part of the 
Total Amount in this final rule. 
Unaccompanied minor fees are 
currently a very small percentage of 
airline revenue and are not included on 
the standard passenger ticket document 
for reporting purposes, and thus may 
require additional unreasonable effort 
for reporting on behalf of the airline. 
The Department does not include 
frequent flyer program redemption fees 
as part of Total Amount in this final rule 
because such fees also make up a 
relatively small portion of airline 
revenue and are not included on the 
standard passenger ticket document for 
reporting purposes, and thus may 
require additional unreasonable effort 
for reporting on behalf of the airline.9 
As a result, the term Total Amount 
should align with standard passenger 
ticket documents. For air carriers that 
do not follow such standards or have 
created new fees that may not be 
included in the standard passenger 
ticket document and yet are required to 
be paid to board the aircraft, these must 
also be included in Total Amount. DOT 
may also reexamine exclusion of 
unaccompanied minor and frequent 
flyer program redemption fees if it is 
determined that air carrier revenue 
derived from such fees increases 
significantly. 

Final Rulemaking Text: DOT adopts 
its proposal to require reporting of 
‘‘Total Amount.’’ See § 19–8.4(c)— 
Reporting of O&D data, 19–8.2— 
Definitions. DOT also adds a definition 
of Total Amount in the final rule for 
clarity. The term is defined as discussed 
in the NPRM, as follows: Total Amount 
means gross total of funds collected on 
a ticket by the Issuing Carrier for the 
transportation of a passenger, inclusive 
of taxes and fees imposed by non-carrier 
entities or air carriers, and exclusive of 
ancillary fees not required to board the 
plane charged by the air carrier. Factors 
considered in determining what should 

be included in the Total Amount are as 
follows: 

(a) Total Amount includes charges 
required to board the aircraft (domestic 
and international) that are recognized as 
revenue at the time of purchase of the 
ticket and up to the time of first lift of 
the ticket. 

(b) Where a charge assessed at the 
time of purchase of the ticket is 
associated with a choice, such as seat 
assignment, where the consumer must 
pay the fee or charge regardless of the 
choice made, the charge is considered 
part of the Total Amount. 

(c) The Total Amount does not 
include charges for optional services 
(services offered which the consumer 
may choose not to utilize and thus not 
incur the fee or charge) such as baggage 
fees, seat upgrade fees, or ticket change 
fees. When a fee is assessed and there 
is a no cost option, that fee is 
considered an ancillary fee. When a fee 
is assessed for a service that provides 
something distinct from the air travel 
product then that fee is considered an 
ancillary fee. 

(d) The term Total Amount should 
align with standard passenger ticket 
documents; however, for air carriers that 
do not follow such standards or have, or 
may have, created new fees that may not 
be included in the standard passenger 
ticket document and yet are required to 
be paid to board the aircraft, these must 
also be included in Total Amount. 

Based on the criteria above, the 
following is a non-exhaustive list of 
carrier-imposed fees and charges that 
must be reported as part of the Total 
Amount of the ticket: fuel surcharges, 
carrier usage charges, carrier interface 
fees, check-in fees, electronic usage 
charges, peak/holiday travel fees, 
transaction processing charges, and 
credit card surcharge fees. When a 
customer is assessed a fee based on how 
the customer acquires a ticket to board 
the aircraft, a booking fee, the fee is 
included in the Total Amount. Being 
required to pay a fee or charge for 
electronic or phone booking where there 
is no fee for purchase at the counter 
must be reported in the Total Amount. 
Being charged a call center fee for 
booking by phone when the customer 
could have booked online at no charge 
is not an example of a booking fee that 
must be reported. Carriers must also 
include all taxes and fees imposed by 
the U.S. or a foreign government, such 
as, but not limited to, Federal excise 
taxes, flight segment taxes, U.S. 
passenger facility surcharges, September 
11 security fees, U.S. or international 
departure and arrival charges, and 
immigration charges. Carriers must also 
include taxes and mandatory fees 

charged by other foreign authorities, 
such as passenger service charges and 
airport taxes. Carriers are not required to 
include unaccompanied minor fees and 
frequent flyer redemption program fees. 

Note that in the NPRM, DOT stated 
that ‘‘if there is an outlet for which there 
is no ticket fee (e.g., online purchases) 
and the only additional purchase fees 
are for tickets purchased via the airline’s 
disfavored outlets, such as telephone or 
in-person sales, then the fee is not 
mandatory and would not need to be 
included in the Total Amount reported 
to the Department.’’ DOT’s final rule is 
essentially consistent with the preamble 
discussion in the NPRM because 
airlines typically impose the booking fee 
when consumers purchase tickets using 
the airlines’ favored outlets (i.e., online 
purchases)—not disfavored ones as 
posited in the NPRM. Telephone and in- 
person sales make up a much smaller 
percentage of ticket purchases. In 
addition, on further consideration and 
as explained previously in this section, 
DOT considers booking fees as fees that 
the consumer must pay to board the 
aircraft. 

Tax Amount 
Comments: A4A supports reporting 

the aggregate of fees and taxes imposed 
by external governmental entities and 
paid by the passenger as the Tax 
Amount. A4A opposes the inclusion of 
any air carrier-imposed fees in the Tax 
Amount because such inclusion would 
defeat the purpose of adding this data 
element. ACI–NA supports the proposed 
new items for total taxes. It also 
recommends that DOT consider 
requiring a full breakdown of 
government-imposed taxes and user 
fees. ATPCO supports a similar 
approach to representing Total Tax as it 
does with Total Amount, thereby 
ensuring consistent and reliable 
information. 

DOT Response: DOT has determined 
that reporting the Tax Amount paid will 
provide the necessary information to 
achieve the goals of the data collection, 
to identify the total tax burden on a per 
ticket basis and will not require a full 
breakout of all taxes paid on a ticket. 
DOT has determined that requiring 
carriers to report a full breakdown of 
government-imposed taxes and user fees 
would add burden and complexity to 
the point that the collection would no 
longer be cost effective while adding 
little utility to the mission of the 
collection. DOT also recognizes that, in 
the case of Category Two tickets, it 
would be especially difficult, if not 
impossible, for the reporting carrier to 
report a breakout of these taxes and fees 
for all tickets rendering such a reporting 
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10 Instructions are available from the Bureau of 
Transportation Statistics Office of Airline 
Information. Please visit https://www.bts.gov/ or 
call 800–853–1351. 

requirement burdensome, incomplete, 
and inadequate. For this rulemaking, 
Tax Amount means all aggregated taxes 
and fees imposed by the U.S. 
government, a foreign government, or a 
government entity such as, but not 
limited to, Federal excise taxes, flight 
segment taxes, U.S. passenger facility 
surcharges, September 11 security fees, 
U.S. or international departure and 
arrival charges, and immigration 
charges. Taxes and mandatory fees 
charged by other foreign authorities, 
such as passenger service charges and 
airport taxes, are also considered part of 
Tax Amount. 

Final Rulemaking Text: DOT adopts 
its proposal to require reporting of ‘‘Tax 
Amount.’’ See § 19–8.4(c)—Reporting of 
O&D data, 19–8.2—Definitions. DOT 
also adds a definition of Tax Amount in 
the final rule for clarity. The term is 
defined using the commonly understood 
meaning of ‘‘taxes’’ as government- 
imposed fees or other charges, and as 
discussed in the NPRM, as follows: Tax 
Amount means all aggregated taxes and 
fees imposed by the U.S. or a foreign 
government, such as, but not limited to, 
Federal excise taxes, flight segment 
taxes, U.S. passenger facility surcharges, 
September 11 security fees, U.S. or 
international departure and arrival 
charges, and immigration charges. Taxes 
and mandatory fees charged by other 
foreign authorities, such as passenger 
service charges and airport taxes, are 
also considered part of Tax Amount. 

Currency and Fractions of a Dollar 
Comments: A4A supports the 

proposed approach to report all 
amounts in United States Dollars, 
rounded to two decimal places. 

DOT Response: Consistent with other 
DOT data collection requirements, 
monetary amounts reported in the O&D 
shall be reported in United States 
Dollars (USD), rounded to two decimal 
places. Reporting Air Carriers should 
use their internal revenue accounting 
practices to determine proper currency 
conversion rates if their ticket data 
includes non-USD amounts. 

Final Rulemaking Text: DOT adopts 
its proposal to require reporting of all 
amounts in USD, rounded to two 
decimal places. § 19–8.4(c)—Reporting 
of O&D data, 19–8.2—Definitions. 

Record Identification Number 
In the NPRM: The NPRM proposed 

the creation of a unique Record 
Identification Number (RIN) generated 
by the O&D Reporting Carrier for each 
Eligible Ticket submitted to the O&D. 
This would allow the Department to 
communicate precisely to the O&D 
Reporting Carrier any records that may 

have missing or incomplete data 
elements or are otherwise flagged for 
review. The Department sought 
comment on how to standardize the 
format of the RIN by incorporating 
helpful elements, such as the month and 
year of travel, plate code of the O&D 
Reporting Carrier, ticket number, or 
origin/destination, while at the same 
time preserving the number as a unique 
record identifier. No comments were 
received on the specific format. 

Comments: A4A supports the creation 
of a Record Identification Number for 
each eligible ticket submitted for the 
reasons stated in the NPRM. 

DOT Response: In this final rule, DOT 
requires air carriers to assign a Record 
Identification Number (RIN) to each 
ticket deemed eligible for submission to 
the O&D, facilitating easier record 
identification by the Reporting Carrier 
when correcting tickets reported with 
errors. Refer to the Instructions to Air 
Carriers for Collecting and Reporting 
Passenger Origin-Destination Survey 
Data.10 

Final Rulemaking Text: DOT adopts 
its proposal to require reporting of a 
‘‘Record Identification Number’’ (RIN). 
DOT also provides a definition of RIN 
for clarity, as follows: Record 
Identification Number (RIN) means an 
air carrier assigned number that 
uniquely identifies each ticket within 
each reporting period. See § 19–8.4(c)— 
Reporting of O&D data, 19–8.2— 
Definitions. 

Removal of Fare Basis Code 

Comments: A4A strongly supports 
removal of the fare basis code for the 
reasons stated in the NPRM, and notes 
that ceasing to report fare basis codes 
will substantially decrease the burden 
on the reporting air carriers. APAC is in 
favor of minimizing the burden on O&D 
reporting carriers while still collecting 
fare class, or at the very least, cabin 
class in lieu of the fare basis code. ADI 
is opposed to the removal of the fare 
class and cabin class from the collected 
data. ADI further states that continuing 
to include these two components in the 
submitted data should not create any 
undue burden and that removal of this 
data would reduce the robustness of the 
data. Cirium recommends including fare 
class or the directly assigned booking 
code values to facilitate ‘‘meaningful’’ 
fare analysis. A4A, however, expresses 
concerns with the availability, ease of 
reporting, or reliability/consistency of 
using directly assigned booking code 

values. A4A notes that airlines often 
deviate from standard booking code 
values. A4A also notes that while 
booking code could conceivably be used 
as an indicator of passenger 
segmentation because cabin use has 
some correlation with passenger 
segmentation, A4A considers it to be an 
imperfect indicator as there is no 
uniformity across air carriers in the 
definition of aircraft cabin 
configurations or products included 
within cabin classes. Lastly, A4A states 
that it is more common for a passenger 
to mix cabin classes on multi-leg 
itineraries, which creates difficulty in 
determining whether the passenger was 
truly intending to travel as a business or 
leisure customer, or simply purchased 
available cabin class inventory to secure 
intended dates of travel. A4A therefore 
argues that its member carriers do not 
support using booking codes for 
passenger segmentation. A4A proposed 
the use of Advanced Purchase Window 
(APW) as a less burdensome and more 
accurate indicator of the leisure/ 
business travel split. A4A cites that this 
indicator is applicable to the entire 
itinerary regardless of how many 
segments are flown, is a far less 
burdensome and a more accurate 
indicator of travel as the indicator is not 
tied to the row or seat a passenger 
occupies, which airline is flown, or 
whether the purchase is one-way or 
round-trip. 

DOT Response: DOT has collected 
fare basis code data in the O&D under 
19–7, but since inception of this data 
element requirement, airline revenue 
accounting practices have evolved with 
increasing complexity. This data 
element has been primarily used for the 
purpose of segmenting market demand 
into similar categories of service or 
product categories for more discrete 
pricing analysis of air carrier product 
market segments. This has required the 
carriers and then the users of the data 
to ‘‘map’’ individual carriers’ fare basis 
codes in an attempt to standardize codes 
across carriers and across time. The 
evolution of air fare products across air 
carrier business models and time, with 
the gradual replacement of many First 
Class products by lie-flat Business Class 
products—some of which feature suite 
characteristics, the introduction of 
Premium Economy Class, and the 
bifurcation of traditional Economy Class 
into separate discrete product types 
makes any standardization system based 
on such characteristic burdensome and 
expensive to implement and always 
subject to inaccuracy given the limited 
set of information available to DOT and 
to individual data users. A4A 
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commented that the use of advance 
purchase window would provide a 
better solution for ticket segmentation. 
A4A contends that the best metric for 
passenger segmentation is the advance 
purchase window, which indicates how 
far in advance a ticket was purchased 
from date of travel. A4A further states 
that airline network planners and 
revenue management analysts use 
advance purchase metrics to segment 
traffic, including estimating the share of 
premium travelers. Given that Advance 
Purchase metrics are an integrated part 
of the same sales and revenue 
accounting systems that serve as a 
source for O&D information and for the 
other reasons provided in comments, 
DOT will no longer require fare basis 
code to be reported in the O&D. Instead, 
DOT will add the data element Purchase 
Window Group to the list of elements 
collected in this Rulemaking, with each 
ticket demarcated by the following 
categories: 

(1) ‘‘21AP’’: Less than or equal to 21 
days prior to departure; 

(2) ‘‘2290’’: 22 to 90 days prior to 
departure; and 

(3) ‘‘91UP’’: More than 90 days prior 
to departure. 

A4A maintains the above suggested 
buckets strike an appropriate balance 
between shielding more granular and 
therefore competitively sensitive 
information and enabling O&D users to 
evaluate product segment attributes 
such as the business versus leisure split 
of the market. A4A further states that 
the 21 days or less purchase bucket is 
a commonly accepted industry 
approach to determining the leisure and 
business demarcation. Airlines must 
determine the appropriate category by 
subtracting the date of ticket purchase 
from the date of scheduled travel in the 
itinerary. 

Final Rulemaking Text: DOT adopts 
its proposal to no longer require 
reporting of fare basis code. Instead, for 
the reasons explained in the preceding 
discussion, DOT requires reporting of 
‘‘Purchase Window Group.’’ In the 
NPRM, the Department sought 
alternatives to fare basis code, stating 
that DOT could instead collect ‘‘fare 
class or a replacement data element 
instead.’’ 86 FR 5052, 5058 (Jan. 19, 
2021). A4A responded to the NPRM 
recommending that DOT instead require 
reporting of Purchase Window Group. 
A4A provided in its comments its 
reasoning for recommending reporting 
of Purchase Window Group, which DOT 
considered in adopting the requirement 
in this final rule. DOT also adds a 
definition of Purchase Window Group 
for clarity, as follows. Purchase Window 
Group means one of three groups 

indicating the advance purchase 
window of the ticket. ’’21AP’’ is less 
than or equal to 21 days prior to 
departure, ‘‘2290’’ is 22 to 90 days prior 
to departure, and ‘‘91UP’’ is more than 
90 days prior to departure. See § 19– 
8.4(c)—Reporting of O&D data, 19–8.2— 
Definitions. 

Cabin Class 
Comments: A4A opposes the 

inclusion of ticketed or flown cabin 
information primarily because it would 
add complexity and costs to the 
reporting process without providing 
consistent, meaningful, comparable 
data. A4A also states that there is no 
uniformity across airlines on airline 
cabins, products within each cabin, or 
cabin configurations. APAC commented 
that it is in favor of minimizing the 
burden on O&D reporting carriers while 
still collecting fare class, or at the very 
least, cabin class in replacement of the 
fare basis code. ACI–NA does not 
support eliminating the cabin class the 
passenger uses on each of the flights. 

DOT Response: In light of the 
comments received on cabin 
information, similar to Fare Basis Code, 
DOT has determined requiring carriers 
to report cabin class would add burden, 
complexity, and not improve data 
quality. Although the existing Fare Basis 
Code includes elements related to First, 
Business, and Economy class service, 
continued reporting of this type of 
information would no longer be cost 
effective in the new system given all the 
other changes being introduced. DOT 
also recognizes that, in the case of 
Category Two tickets, it would be 
especially difficult to include cabin 
class information to the point where 
such reporting would not be useful due 
to lack of accurate information available 
to the reporting carrier. DOT concludes 
that the key analytical value of such 
information is to segment the product 
market and the purchase window group 
enables an analyst to do so to a certain 
extent. DOT further recognizes that 
other data sources such as schedule data 
can be used to determine the types of 
onboard products available in a market, 
and when combined with O&D analysis 
utilizing advance purchase window, 
will enable users to obtain a picture of 
the pricing situation by market segment. 
DOT will not require the reporting of 
cabin class as a data element in the 
O&D. 

(7) Whether optional ticket purchase 
fees collected from most tickets should 
be included in the total amount of a 
ticket. 

In the NPRM: Airlines’ revenue 
accounting of tickets purchased has 
evolved significantly since the inception 

of the O&D. How air carriers sell their 
services has changed, including a larger 
adoption of fees for various services 
related to air travel, including fees for 
booking a ticket through telephonic 
means and pre-selection of a seat at the 
time of ticket purchase, among many 
other fees. DOT asked for comments 
related to the inclusion of those fees 
with base fare and tax amount, as part 
of the total amount of a ticket. 

Comments: These comments are 
described in the ‘‘Total Amount’’ 
discussion. 

DOT Response: These comments are 
addressed in the ‘‘Total Amount’’ 
discussion. 

(8) The appropriate amount of time to 
withhold O&D data from dissemination. 

In the NPRM: In the NPRM, we state 
that reducing the amount of time to 
withhold O&D data from dissemination 
from 90 days to 60 days would balance 
the value of providing timely 
information to stakeholders while still 
protecting the business confidentiality 
of the reporting air carriers. 

Comments: A4A supports reducing 
DOT’s minimum data withholding 
period for O&D and T100/T100(f) from 
90 days to 60 days. RAA supports the 
position of A4A. ACI–NA supports 
shortening of Schedule T100(f) from six 
months to three months and 
recommends that DOT develop internal 
administrative procedures to ensure the 
data is available to stakeholders with 
minimal delay and potentially 
coordinate the release time with the 
Schedule T100. 

DOT Response: O&D is currently 
released approximately 80 days after the 
end of the reporting period. The 80 days 
is made up of a 45-day period for 
reporting carriers to submit and 
approximately a 35-day period for DOT 
to load, validate, quality test, and 
resolve any identified quality issues 
with the reporting carrier(s). The actual 
amount of time required to complete the 
data processing varies based on the 
specifics of each processing cycle. In 
any given quarter, one or more carriers 
may have complex data quality 
problems that could require more than 
35 days to correct. The majority of the 
35-day processing cycle is made up of 
interactions with reporting carriers to 
correct data quality issues. At times, 
multiple iterations of communications 
between DOT and the reporting 
carrier(s) are required to resolve the 
issue. The reporting requirement that is 
most often attributed to data quality 
problems is the first reporting carrier 
rule. The current rule requires the 
carrier that did not issue the ticket to 
bring together ticket information from 
all carriers that participate in an 
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itinerary. This new rule will have the 
carrier that issues the ticket, which has 
all the necessary information about the 
ticket, be the carrier responsible for 
submitting the ticket information. This 
will eliminate a major source of error, 
reduce the amount of time reporting 
carriers spend searching for missing 
information, and reduce the number of 
interactions with DOT. DOT will build 
in greater automation to the data 
processing system that will be 
developed to accommodate the data 
changes required by this rule which will 
contribute to faster production. There is 
uncertainty about the total production 
impact of the new rule, however, given 
that the reporting will go from quarterly 
to monthly and there will be an 
expansion of reporting carriers. DOT 
will continue to ensure that only 
complete data of the highest quality is 
published as soon as possible. The 
target publication date will initially be 
75 days from the end of the data 
reporting period. As the reporting 
carriers and DOT prove the processing 
cycle is robust, the publication window 
may be reduced to the greatest extent 
possible while still meeting data quality 
and completeness goals. This reduction 
and any future reductions will be 
accomplished by: (1) improving the 
submission rules to reduce quality 
errors, (2) automation improvement in 
the processing cycle, and (3) 
coordination and cooperating between 
DOT and reporting carriers to resolve 
any data quality issues as expeditiously 
as possible. This approach will strike a 
balance between providing timely data 
while protecting the quality of the data 
provided. DOT reserves the right to 
withhold incomplete data until it can be 
corrected but recognizes the need to 
accelerate production to the maximum 
extent possible. 

(9) and (10) Adding the descriptor 
‘‘citizens and non-citizens’’ to the other 
persons offered an opportunity to obtain 
domestic carrier-submitted itineraries 
with foreign origin and destinations 
points in the O&D. Replacing the phrase 
‘‘specifically identified need’’ with a 
defined list of permissible, specifically 
identified needs that would be codified 
in the regulation, and if so, what that 
defined list should include. 

In the NPRM: Under 14 CFR part 241, 
Sec. 19–7(d), international itinerary data 
in the O&D is not generally disclosed 
because of the potential damaging 
competitive impact on U.S. carriers and 
the adverse effect upon the public 
interest that would result from 
unilateral disclosure of data related to 
foreign markets. The disclosure policy 
identifies exceptions for government 
interests and for air carriers contributing 

data to the O&D. DOT proposed adding 
the descriptor ‘‘citizens and non- 
citizens’’ to the other persons offered an 
opportunity to obtain the data based on 
specifically identified needs that are 
consistent with U.S. interests. We also 
sought comment on whether to replace 
the phrase ‘‘specifically identified 
need’’ with a defined list of permissible, 
specifically identified needs that would 
be codified in the regulation, and, if so, 
what that defined list should include. 

Comments: A4A states that it is 
critical that the Department take all 
precautions in the final rule to ensure 
that air carriers registered outside the 
United States, foreign governments, 
consultants, or others when working on 
behalf of said parties, not be granted 
access to data on international markets 
contained in the O&D. A4A further 
stated, however, that U.S.-based 
business units of foreign-based aircraft 
manufacturers (e.g., Airbus Americas, 
Embraer) should be granted access to 
such data, subject to the same 
obligations to protect against 
unauthorized disclosure, for purposes of 
marketing their services to, or 
performing analyses request by, U.S.- 
based air carriers. Airbus strongly 
supports the Department’s proposed 
changes to the dissemination of this 
data, particularly the addition of 
‘‘citizens and non-citizens’’ to the other 
persons offered an opportunity to obtain 
the data based on specifically identified 
needs and consistency with U.S. 
interests. It believes that by expanding 
access to the international O&D data, the 
Department will allow Airbus and other 
U.S.-based civil aircraft manufacturers 
with a significant presence in the U.S. 
market the opportunity to better tailor 
product offerings to better serve U.S. 
airlines and the U.S. aviation market. 

DOT Response: DOT did not receive 
comments expressing concern with the 
inclusion of the term ‘‘non-citizens’’ in 
the group of persons eligible to have 
access to international itineraries as 
long as that access is for a purpose that 
supports U.S. Government (USG) efforts 
or those of carriers required to report the 
data. This will enable the USG or 
carriers required to report the data 
greater access to global analytical 
capabilities from third parties that may 
be non-citizens. DOT will add the term 
‘‘non-citizens’’ while maintaining the 
same policy framework for the release 
and use of international O&D data 
enabling non-citizen analysis of the 
O&D that meets the criteria outlined 
above. There were no comments directly 
addressing the DOT question related to 
a defined list of permissible, specifically 
identified needs that would be codified 
in the regulation. 

Final Rulemaking Text: DOT adopts 
its proposal to add the descriptor 
‘‘citizens and non-citizens’’ to the other 
persons offered an opportunity to obtain 
domestic carrier-submitted itineraries 
with foreign origin and destinations 
points in the O&D. DOT does not 
replace the phrase ‘‘specifically 
identified need’’ with a defined list of 
permissible, specifically identified 
needs at this time. See § 19–8.6— 
Dissemination. 

(11) Shortening the time that 
Schedule T100(f) data is withheld from 
6 months to 3 months. 

In the NPRM: In the NPRM, we 
solicited comment on whether 
shortening the time that DOT withholds 
public release of the T100(f) from six 
months to three months would provide 
increased utility of the data. 

Comments: RAA believes that timely 
traffic and fare information is critical to 
both industry and government analysis 
considering the importance of aviation 
to the U.S. and world economy. A4A 
asks that DOT reduce the withholding 
periods for both T100 and T100(f) to 60 
days to align with the proposed 
withholding period for O&D data. ACI– 
NA asks that DOT reduce the 
withholding periods for both T100 and 
T100(f) to 60 days to align with the 
proposed withholding period for O&D 
data. 

DOT Response: Aligning the release of 
various aviation datasets is 
advantageous to the users of the data, so 
long as it: (1) does not produce any 
concerns of infringing on business 
confidentiality by shortening the release 
of such data, and (2) does not 
compromise data quality or 
completeness. Given the comments we 
have received, DOT will shorten the 
period that T100(f) data is withheld 
from six months to what will be 
approximately 70 days depending on 
the month. Currently, T100/T100(f) data 
are due 30 days after the end of a 
reporting period. In the case of Schedule 
T100/T100(f), DOT takes approximately 
45 days to load, validate, quality test, 
and resolve any identified quality issues 
with the over 200 operating carrier(s) 
that report each month. This change 
will align the processing and release of 
Schedule T100(f) with that of Schedule 
T100 while also reducing the DOT 
processing cycle for T100/T100(f) to 
approximately 40 days. The result will 
be that T100/T100(f) will be published 
approximately 70 days after the end of 
a reporting period. This will include 
T100/T100(f) that contains domestic 
only points and one domestic point and 
one international point. O&D processing 
is dependent on Schedule T100 data for 
validation and rather than hold T100/ 
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T100(f) while awaiting O&D validation, 
DOT will release T100/T100(f) data as 
soon as it is validated and complete. 
DOT will publish T100/T100(f) data as 
soon as practicable while maintaining 
quality standards. DOT has determined 
that this change will not lead to any 
business confidentiality concerns 
because technological advances in 
market intelligence data collection give 
air carriers more insight into foreign and 
domestic routes much sooner than in 
decades past. This reduction in the 
publication cycle is in line with current 
market intelligence and analytics 
products available today, thereby 
ameliorating previous concerns of 
business confidentiality. 

(11) A reasonable compliance date to 
begin no earlier than one year from the 
publication of the final rule. 

In the NPRM: In the NPRM, we 
proposed that the compliance date for 
the improvements to the O&D would be 
no earlier than one year from the 
publication of any final rule, giving 
reporting air carriers sufficient time to 
implement information technology 
solutions to transmit data in conformity 
with the final rulemaking. 

Comments: A4A agrees with DOT that 
air carriers and others should be 
afforded at least 12 months to modify 
their systems and procedures to comply 
with a final rule. A4A further requests 
that the date for implementation and 
compliance coincide with the beginning 
of a reporting quarter under Section 19– 
7 and not be earlier than January 2023 
because of the lingering resource 
constraints on air carriers stemming 
from the COVID–19 pandemic. ATPCO 
believes a solution can be in place 
within one year to start parallel testing 
of O&D data under Sec. 19–7 and Sec. 
19–8. 

DOT Response: DOT affirms that the 
compliance date for the changes to the 
O&D will be no earlier than one year 
from the publication from the final rule. 
DOT has provided for a compliance date 
in the final rule of July 1, 2025. If air 
carriers are ready to report their data 
using Section 19–8 prior to that date, 
and DOT has determined that air carrier 
reporting pursuant to 19–8 is sufficient 
for such data to become the O&D system 
of record, DOT may consider 
authorizing discontinuance of reporting 
pursuant to Section 19–7, but not earlier 
than January 1, 2025, to ensure that air 
carriers have time to implement the new 
Section 19–8. This also ensures the 19– 
8 data compliance occurs at the 
beginning of a new quarter and the 19– 
7 quarterly data will be complete for the 
last full quarter it is collected. For air 
transportation taking place on or after 
April 1, 2024, and each reporting month 

after, reporting carriers may submit O&D 
data to the Bureau of Transportation 
Statistics, Office of Airline Information 
(BTS/OAI) that conforms to Sec. 19–8 as 
test data. 

Final Rulemaking Text: DOT adopts 
its proposal to establish a compliance 
date no earlier than one year from the 
date of publication of the final rule. 
Specifically, air carriers must report 
O&D data pursuant to the new Sec. 19– 
8 for all air travel occurring on or after 
July 1, 2025. This means that the first 
data collection using Sec. 19–8 as the 
statistics of record will be due to DOT 
by September 15th, 2025. See § 19– 
8.3(c)—Applicability. 

(12) Reporting data under Sec. 19–7 
until such time that Sec. 19–8 replaces 
Sec. 19–7 as the statistics of record. 

In the NPRM: In the NPRM, DOT 
stated that air carriers would continue 
to report O&D data under Sec. 19–7 
until DOT determines testing and 
validation of data submitted under Sec. 
19–8 is complete and suitable to replace 
data collected under Sec. 19–7 as the 
statistics of record. The Department also 
stated that it envisioned the submission 
of 12 months of data under Sec. 19–8 for 
testing and validation as sufficient to 
resolve any problems that may arise in 
the submission and processing of data. 

Comments: A4A states that its 
members are concerned about the 
manpower required to support dual 
reporting for an extended length of time, 
and therefore asks the Department to 
shorten the proposed dual-reporting 
period from 12 months to six months. 
A4A further noted, ‘‘Should the 
Department identify issues with a 
particular carrier’s compliance, it 
should work with that specific carrier to 
extend the dual-reporting period, but 
not require that all carriers extend the 
period to 12 months.’’ 

DOT Response: DOT recognizes that 
dual reporting of O&D data will require 
additional resources but must balance 
this with the assurance that the new 
datasets created under Sec. 19–8 are 
robust, accurate, and suitable to replace 
data collected under Sec. 19–7 as the 
statistics of record. DOT will work with 
reporting air carriers to minimize the 
number of months whereby carriers 
must submit data under Sec. 19–7 and 
Sec. 19–8. DOT highly recommends 
reporting carriers develop the necessary 
systems and processes to enable 
reporting of O&D test data as prescribed 
by this section starting with April 2024 
data, 17 months from the date of this 
rule’s publication. DOT will accept test 
data as prescribed by section 19–8 on 
May 1st, 2024, one day after the end of 
the first reporting period for test data. 
DOT recommends reporting carriers 

submit the first period of test data 
within 45 days of the end of the first test 
period, which will mirror the 
submission schedule after the 
compliance date. Each subsequent 
monthly period after May 2024, DOT 
will continue to accept test data so that 
reporting carriers and DOT can validate 
the reporting process and reported data. 
During this time, reporting carriers 
subject to part 19–7 will continue to 
report 19–7 as the system of record for 
O&D data. To the extent possible, DOT 
will terminate overlap reporting of 19– 
7 system of record data and 19–8 test 
data after two cycles of 19–7 data are 
compared to the corresponding 
overlapping six cycles of 19–8 test data 
should there be no quality problems. 
This corresponds to six months of 
overlap data being reported as requested 
by A4A. Should DOT determine overlap 
reporting can be terminated after the six 
months of overlap reporting are 
compared and validated, DOT may 
terminate the dual reporting 
requirement as of the earliest possible 
date that corresponds with the 
beginning of a quarterly submission 
period which would be January 1st, 
2025. DOT will make every effort to 
assist each carrier with compliance so 
the dual-reporting period can be 
shortened to the six months of overlap. 
To validate the 19–8 data, DOT will 
compare it to 19–7 O&D data, T100 data, 
and schedule data for the same periods. 
The final decision setting the 
compliance date to six months of dual 
reporting will depend on the scope of 
any deficient carrier(s) operations and 
the degree to which the problem 
carrier(s) may codeshare with other 
carriers which will impact DOT’s ability 
to obtain the full sample of data 
necessary for comparison. 

(13) The utility to users and 
additional burden to O&D reporting 
carriers of reporting individual tax and 
fee amounts instead of reporting the 
aggregate amount of taxes and fees. 

In the NPRM: In the NPRM, we asked 
whether there would be utility to users 
and additional burden to O&D reporting 
carriers of reporting individual tax and 
fee amounts instead of reporting the 
aggregate amount of taxes and fees. 

Responses: A4A strongly opposes 
reporting taxes and non-air carrier fees 
on a disaggregated (itemized) basis. 
ATPCO states that an attempt to require 
the submission of more detailed tax 
information will introduce inaccuracy 
into the survey data because the 
information is not provided in the sales 
data, and that a total tax value similar 
to the total amount value would provide 
a more consistent and reliable figure 
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base on their experience with the 
reported sales data. 

DOT Response: DOT has determined 
that any additional utility in requiring 
reporting air carriers to submit 
disaggregated, itemized taxes and non- 
air carrier fees is outweighed by the 
complexity and burden that such 
reporting would entail. Refer to Issue 6 
Tax Amount for further related 
discussion. DOT will therefore require 
reporting air carriers under Sec. 19–8 to 
submit taxes and non-air carrier fees 
only on an aggregated basis. 

Final Rulemaking Text: See Issue 6 
Tax Amount. § 19–8.4(c)—Reporting of 
O&D Data, 19–8.2—Definitions. 

(14) Comments related to the annual 
burden estimate for reporting carriers to 
collect and submit O&D data. 

In the NPRM: DOT solicited 
comments to: (1) evaluate whether the 
proposed information requirement is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility for stakeholders; (2) 
evaluate the accuracy of the agency’s 
estimate of the burden; (3) enhance the 
quality, utility, and clarity of the 
information collected; and, (4) minimize 
the burden of collecting information on 
those who must report, including by 
using appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology. 

Responses: ACI–NA comments that 
the current rules for the O&D were 
established in the 1960s and technology 
and data storage were significant 
limiting factors. Airlines now have 
different business models, reporting, 
and accounting practices due to 
technological advancements, including 
sophisticated revenue management 
systems. ATPCO states it does not have 
adequate information to comment 
specifically on the cost savings 
published in the NPRM, but it does 
believe that a centralized solution 
provided by an industry organization 
does offer the opportunity for 
meaningful cost savings over the current 
method for collecting the survey. 

DOT Response: In establishing this 
final rule, the Secretary of 
Transportation must consider as being 
in the public interest and consistent 
with public convenience and necessity 
‘‘placing maximum reliance on 
competitive market forces and on actual 
and potential competition.’’ 11 Accurate 
and timely information is a necessary 
predicate to evaluating markets. DOT 
concludes, based on the RIA, and as 
discussed in the NPRM and this final 

rule, that the O&D Survey remains 
justified, that there are issues of 
objectivity, integrity, and utility with 
the current collection, and that the 
changes necessary to correct the issues 
as finalized in this rule will result in a 
net reduction in burden to the public 
when compared to taking no action. The 
changes in the final rule simplify the 
reporting process by aligning reporting 
rules with current carrier revenue 
reporting systems which will drastically 
minimize the potential for errors 
compared to current reporting, clarify 
definitions, and make available a more 
diverse set of data elements relevant to 
the analysis of contemporary aviation 
markets. We therefore affirm that the 
changes to the O&D under Sec. 19–8 are 
necessary for the proper execution of 
the agency’s aviation policy making 
functions and will enhance the quality, 
utility, and clarity of the information 
collected, and that we have attempted to 
minimize the burden of collecting 
information to the maximum extent 
possible on those who are required to 
submit that information to the O&D. 

(15) Implementation and establishing 
a permanent working group of O&D 
reporting airlines. 

Responses: A4A and RAA request that 
DOT establish a permanent working 
group of O&D reporting air carriers to 
work with the Department on an 
ongoing basis to identify issues that 
arise and review and recommend 
appropriate changes to BTS/OAI 
Directives and/or Instructions. RAA also 
states the group should include 
representatives from data reporters and 
data users and consider including at 
least one representative from RAA or 
RAA members. ATPCO encourages the 
establishment of an industry meeting or 
working group involving the airlines, 
industry organizations and the 
Department to ensure consistent and 
accurate data submission guidelines. 

DOT Response: DOT recognizes the 
importance of involving stakeholders in 
the development and implementation of 
data collection efforts and has worked 
diligently to facilitate discussion and 
encourage collaboration in data 
modernization efforts. DOT will 
continue to engage stakeholders and 
other interested parties to implement 
this rule as efficiently and effectively as 
possible and to respond to the issue and 
concerns of both the reporting carriers 
and data users. DOT encourages air 
carriers and any other interested parties 
with questions concerning 
implementation of the final rule to 
contact DOT, so that DOT can consider 
those implementation questions and 
determine the most appropriate means 
to communicate a response to all 

affected carriers and the public. DOT 
will ensure compliance with the Federal 
Advisory Committee Act and other 
relevant requirements in its engagement 
with the public. 

Other Changes From the NPRM 

Retention of Section 19–7 and Relevant 
Provisions From the Current Appendix 
A to Section 19–7 

In the NPRM regulatory text, DOT 
included an amendatory instruction to 
remove Sec. 19–7. DOT determined that 
such an instruction is inappropriate 
given the dual reporting envisioned by 
DOT in Section VI of the NPRM and 
discussed in this final rule. DOT 
therefore retains the regulatory text for 
Sec. 19–7 to assist air carriers in 
conducting the overlap reporting 
necessary before reporters are required 
to report only pursuant to Sec. 19–8. In 
addition, DOT has retained in the 
regulatory text sections on Waiver 
Requests, Quantity and Quality 
Controls, Editing Data, and Control of 
Sample Section and Data Recording. 
These appear unchanged from the 
Appendix A to Sec. 19–7 and have been 
included for clarity of the regulatory 
requirements of Sec. 19–8. While DOT 
did not include these sections in the 
regulatory text in the NPRM, DOT did 
not intend to change these regulatory 
requirements and did not discuss any 
proposed changes to these requirements 
in the NPRM. DOT also retained certain 
definitions and terms with adjustments 
to align them in a more consistent 
manner with current industry 
understanding and recordkeeping. 
These amendments are intended to 
update the outdated terms in the 19–7 
regulations with minimal, if any, change 
in reporting/meaning intended. These 
terms include: Connecting Point, 
Destination, Coupon Stage, Flight 
Coupon, International Ticket, Operating 
Carrier, Origin, Reporting Carrier, 
Routing, and Scheduled Service. DOT 
included new terms that are relevant to 
only the new regulations to further 
clarify for carriers the proper 
interpretation of the regulations for 
accurate reporting. These terms include: 
Commuter Air Carrier, Dwell Time, 
Eligible Ticket, First Reporting Carrier 
Rule, Flown Lift Usage, Issuing Carrier, 
Marketing Carrier, Purchase Window 
Group, Record Identification Number, 
Reporting Event, Reporting Carrier List, 
Reporting Month, Reportable Ticket, 
Reporting Year, Revenue Passenger, 
Scheduled Flight Month, Scheduled 
Flight Year, Tax Amount, Ticket, Total 
Amount, USD, Via Airport (Point(s)). As 
discussed in the section of the preamble 
explaining DOT’s responses to 
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comments on the NPRM, DOT defined 
these terms using their commonly 
understood meanings and as described 
in the NPRM, with additional 
clarification as necessary and as 
suggested by commenters. 

VIII. Regulatory Analysis and Notices 

A. E.O. 12866 (Regulatory Planning and 
Review), E.O. 13563 (Improving 
Regulation and Regulatory Review), and 
DOT Regulatory Policies and Procedures 
(49 CFR Part 5) 

This rulemaking is not considered a 
significant regulatory action under 
section 3(f) of E.O. 12866,12 as 
supplemented by E.O. 13563.13 The 
impact of the rule on the economy is 
less than $100 million; the rule does not 
create conflicts with actions taken by 
other agencies; alter budgetary impacts 
of entitlements, grants, fees, or loans; or 
raise any novel legal or policy issues. 

This regulatory action modifies an 
existing regulation and is expected to 
result in cost savings to producers and 
users of the data as well as to the 
Federal government. This action is also 
expected to result in benefits to users of 
the data, including the O&D Reporting 
Carriers. 

1. Cost and Benefits 
The Final Regulatory Impact Analysis 

estimates the total discounted savings 
that could be monetized over a 10-year 
period. Savings could be robustly 
estimated only for the reporting 
requirements and may not include some 
other potential costs which the 
Department expects to have minimal 
impact. The cost savings of the reporting 
requirements are estimated to total 
$10,367,702 over ten years, which will 
result in an annualized system cost of 
$1,476,128, when discounted using a 
seven percent rate. Given these 
estimates, the rule is not economically 
significant. The net costs of the final 
rule were determined by comparing the 
costs of the existing system to the 
projected costs with the proposed 
modification. The Department’s analysis 
identified three primary categories of 
potential cost reductions: 

• Cost reductions to data producers: 
the reduction in the costs of producing 
information for government reporting, 
due to technological simplification of 
data processing and submission. 

• Cost reductions to the government: 
the reduction in costs to edit, 
manipulate, and validate the O&D data 
for release. 

• Cost reductions to the public/users 
of the data: the reduction in time that 

users must spend applying specialized 
analytical skills to manipulate and 
adjust the data to account for current 
deficiencies in the O&D Survey. 

Cost reductions to data producers 
include costs for accounting and 
auditing clerks, computer systems 
analysts, and computer programming 
analysts that are part of the ongoing 
production of data by the air carriers. 
Labor rates were taken based on Bureau 
of Labor Statistics Standard 
Occupational Classification (SOC) and 
hours were estimated based on industry 
input for current operations. Average 
cost per airline based on the labor rates 
and estimated hours was then 
calculated, and this was multiplied by 
the expected number of carriers that 
will report over a 10-year timeframe. 
The ‘‘as is’’ costs were then compared 
to the ‘‘to be’’ costs that would be 
achieved under the rule. The ‘‘to be’’ 
costs include the transition costs from 
the current system to the new system as 
well as an ongoing cost estimate for the 
processing of the data by a third-party 
fee-for-service provider. ATPCO, the 
leading distributor of airline fares and 
airline fare information, notified DOT 
that it can create software to assemble 
the O&D report for any air carrier that 
exchanges ticket information using their 
services. ATPCO is a non-profit industry 
consortium that provides tariff and 
other ticket-related services to air 
carriers and foreign air carriers ‘‘at- 
cost.’’ ATPCO’s shared software would 
relieve air carriers from the cost of 
maintaining separate systems, each of 
which carries attendant secondary 
expenses for training and technical 
maintenance. This option would not 
only simplify the information 
technology operations, but also amortize 
the cost of creating and maintaining the 
software. Therefore, upfront costs 
resulting from this proposed action are 
expected to include the expenses related 
to developing, installing, and 
maintaining an automated reporting 
system. These upfront costs have been 
accounted for as ongoing payments to a 
third-party provider. 

Cost reductions to the government 
include systems investment costs and 
ongoing production costs. Labor rates 
were taken based on Bureau of Labor 
Statistics Standard Occupational 
Classification (SOC) and hours were 
based on estimates provided by the BTS. 
The ‘‘as is’’ comparison assumed the use 
of existing infrastructure while the ‘‘to 
be’’ assumed a two-year development 
and implementation window, as well as 
ongoing production costs. 

Cost reductions to the public/users 
were estimated for the ‘‘as is’’ total 
hours users of the data spend on 

computer systems. The total ‘‘as is’’ 
hours include analysts that further 
prepare the data and those that perform 
final data quality procedures that must 
be done to ensure clean data for final 
analysis outputs. The comparison ‘‘to 
be’’ calculation includes an estimated 
investment cost for creating processes 
for the new data prior to its release to 
public/users. All costs were estimated 
over 10 years and discounted at a 7 
percent rate. This analysis finds that the 
final rule would result in annualized 
cost savings of approximately $1.5 
million at a 7 percent discount rate. 

2. Implementation and Transition Costs 
To comply with the revised O&D, 

certain investment is likely necessary by 
data producers. This investment will be 
required to accommodate the increase 
in: new reporting carriers, the reporting 
frequency, the percentage of tickets 
reported, and the new data elements. In 
addition, these changes will result in 
additional burden on the government 
for more frequent processing and faster 
turnaround time for publication. The 
final rule streamlines and simplifies the 
design of the O&D, allowing for a much 
greater degree of process automation. 
The rule also allows for third-party 
providers to create fee-for-service 
software that would produce the Survey 
reporting records for all air carriers as 
an alternative to the carrier doing the 
processing. 

3. Benefits to Users of the Data 
Users of the data include air carriers 

and industry-related entities, such as 
airports, manufacturers, researchers, 
and investors, who often cite the O&D 
as one of the most critical datasets used 
to formulate short- and long-term 
business plans and forecast industry 
trends. Other USG agencies such as the 
Federal Aviation Administration (FAA), 
Bureau of Economic Analysis (BEA), 
Department of Justice (DOJ), 
Transportation Security Administration 
(TSA) and the Government Accounting 
Office (GAO) as well as educational 
institutions use the data for research 
purposes as well. Improving the quality 
of the O&D data yields several other 
unquantified benefits to users of the 
data, including: 

• Reporting the Dwell Time between 
flights reduces the difficulties and 
potential errors associated with 
determining when a passenger has 
reached a destination (‘‘Trip Break’’) 
and when the passenger is simply 
waiting for a connecting flight to the 
intended destination. 

• Reporting all the cities in the 
itinerary better aligns O&D data with the 
T100, removing much of the uncertainty 
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in market validation analysis. This 
would allow the T100 to facilitate 
validation of O&D data submissions. 

• Reporting a larger sample size to 
capture small and rural markets with 
the statistically significant equivalence 
of larger markets reduces the need to 
make much less accurate manual 
statistical adjustments as well as 

increase the accuracy of data available 
for the analysis of small markets. 

• Differentiating the amount of tax 
collected from the amount of total fare 
collected removes uncertainty in 
determining the actual passenger 
revenue retained by the airlines. 

• Reporting the month and year of 
travel enables the determination of 
market trends that are not discernable 

inside the quarterly data reports and 
allows direct cross-validation to other 
datasets such as the T100. 

• Having the issuing carrier report the 
itinerary will enable better 
identification of the operating carrier of 
each segment. The comparison of O&D 
to T100 by market will be easier for both 
the DOT and the user. 

4. Cost-Benefit Analysis Summary 

Major provisions of this regulatory action Benefit 10-Year costs 
(discounted at 7%) 

Change sample size to 40% .............................. Enables more effective oversight of Congres-
sional programs designed to help small 
communities and provide more accurate 
market information for a wide variety of re-
search and industry uses.

The estimated total reduction in cost over 10 
years discounted at 7% for all the major 
provisions would provide a reduction of 
$10,367,702 from the cost of continuing the 
current methodology.* 

Report each ticket as a single record ................ Simplifies reporting and improves quality as-
surance.

Designate all certificated air carriers and com-
muter air carriers holding out scheduled pas-
senger service as O&D Reporting Carriers 
and require reporting the tickets issued.

Simplifies the reporting procedures to enable 
full automation of reporting, which en-
hances efficiency and accuracy; and elimi-
nates loopholes in collection; and secures 
integrity of the sample of tickets.

Move to monthly reporting ................................. Creates more useful and timely economic in-
formation; and aligns the reporting process 
with the corresponding industry accounting 
process.

Report the month/year of travel ......................... Creates more useful, timely economic infor-
mation; and aligns reporting process with 
the corresponding industry accounting proc-
ess.

Report all airports in the itinerary ....................... Provides clarity and completeness in pas-
senger movements.

Report Dwell Time as the number of minutes 
between each arrival and the next departure 
in the itinerary according to the schedule.

Allows accurate determination of the pas-
senger’s intended destination based on in-
dustry standard practice.

Add Advanced Purchase Window (APW) re-
porting instead of Fare Basis Code reporting.

Removes sensitive business information that 
is burdensome to report. Includes informa-
tion more relevant to product segmentation 
in a less burdensome manner.

Report taxes paid on the ticket .......................... Informs tax policy and allows data users to 
separate taxes paid from the total fare.

Report a Record Identification Number .............. Enables communication between O&D report-
ing carriers and DOT regarding data quality.

* The industry requests to align the regulation with current accounting practices, which means that the system is to be restructured, so all new 
provisions can be included in a one-time programming cost. 

As is described in the discussion of 
the cost-benefit analysis conducted for 
the proposed rule, this action is 
expected to result in annualized cost 
savings (to producers and users of the 
data and the Federal Government) of 
approximately $1.5 million per year, 
while also yielding additional 
unquantified benefits to users of the 
data through improved data quality and 
utility. 

B. The Unfunded Mandates Reform Act 
of 1995 

The Unfunded Mandates Reform Act 
of 1995 14 requires Federal agencies to 
prepare a written assessment of the 
costs, benefits, and other effects of 

proposed or final rules that include a 
Federal mandate likely to result in 
expenditures by State, local, or tribal 
governments, in the aggregate, or by the 
private sector, of more than $100 
million (adjusted annually for inflation) 
in any one year. As described elsewhere 
in the preamble, this final rule to update 
and improve the Department’s aviation 
data collections would have no such 
effect on State, local, and tribal 
governments or on the private sector. 
Therefore, the Department has 
determined that no assessment is 
required pursuant to UMRA. 

C. Regulatory Flexibility Act 

The Regulatory Flexibility Act 15 
requires an agency to assess the impacts 
of proposed and final rules on small 
entities unless the agency determines 
that a rule is not expected to have a 
significant economic impact on a 
substantial number of small entities. 
The reclassification of reporting carrier 
from large, certificated carriers 
conducting scheduled passenger service 
operations to all certificated air carriers 
and commuter air carriers holding out 
scheduled passenger service will result 
in a net increase in total reporting 
carriers. The number of small entities 
that must report is therefore expected to 
increase. For purposes of rules 
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promulgated by the Office of the 
Secretary of Transportation regarding 
aviation economic and consumer 
matters, an airline is a small entity for 
purposes of the Regulatory Flexibility 
Act if it provides air transportation only 
with aircraft having 60 or fewer seats 
and no more than 18,000 pounds 
payload capacity. The Department has 
evaluated the effects of this action on 
small entities and anticipates that the 
action will not have a significant 
economic impact on small entities. DOT 
finds that if all carriers were to use the 
proposed ATPCO service to submit data, 
the cost is likely to range from 0.0% to 
1.70% of annual revenue, with a median 
cost of 0.03% of annual revenue. Only 
two identified reporting carriers were 
expected to spend above 1.0% of annual 
revenue to comply with this 
rulemaking. Pricing was estimated by 
taking the number of passengers for 
each small air carrier and multiplying 
that by the estimated per record charge 
for processing O&D data and assumed 
one O&D itinerary record per passenger. 

For any small entities required to 
begin reporting the data collected under 
this rule, DOT also notes that this data 
is routinely collected in a normal course 
of business, as a necessity to common 
industry accounting practices. DOT also 
notes that air carriers, including those 
that qualify as small businesses, can use 
third-party vendors to assist in the 
required reporting, to the extent that it 
is cost effective for them to do so. DOT 
will also assist all carriers, including 
those that qualify as small businesses, in 
successful implementation of the new 
19–8, to minimize the period of overlap 
reporting under Sec. 19–7 and 19–8. 
The Department did not receive 
comments on the certification or 
potential economic impacts of the rule 
in response to the NPRM. The 
Department hereby certifies that this 
action would not have a significant 
economic impact on a substantial 
number of small entities. 

D.E.O. 13132 (Federalism) 
D. E.O. 13132 16 requires agencies to 

ensure meaningful and timely input by 
State and local officials in the 
development of regulatory policies that 
may have a substantial, direct effect on 
the States, on the relationship between 
the National Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. The Department 
has analyzed this action in accordance 
with the principles and criteria 
contained in E.O. 13132. This rule does 
not include any provision that 

substantially directly affects the States, 
the relationship between the National 
Government and the States, or the 
distribution of power and 
responsibilities among the various 
levels of government. It imposes no 
direct compliance costs on State and 
local governments, nor does it preempt 
State law. States are already preempted 
from regulating in this area by the 
Airline Deregulation Act.17 Therefore, 
the consultation and funding 
requirements of E.O. 13132 do not 
apply. 

E. E.O. 13175 (Consultation and 
Coordination With Indian Tribal 
Governments) 

DOT has analyzed this final rule in 
accordance with the principles and 
criteria contained in Executive Order 
13175 (‘‘Consultation and Coordination 
with Indian Tribal Governments’’). The 
changes to the O&D will not have tribal 
implications, impose substantial direct 
compliance costs on Indian tribal 
governments, or preempt tribal law. 
Therefore, this final rulemaking is 
exempt from the consultation 
requirements of E.O. 13175, 
‘‘Consultation and Coordination with 
Indian Tribal Governments.’’ 18 

F. Paperwork Reduction Act 
The Paperwork Reduction Act of 1995 

(PRA) 19 requires that the Department 
consider the impact of paperwork and 
other information collection burdens 
imposed on the public and obtain 
approval from the Office of Management 
and Budget (OMB) for each collection of 
information it conducts or sponsors. 

This action contains the following 
proposed amendments to the existing 
information collection requirements 
previously approved under OMB 
Control Number 2139–0013. As required 
by the PRA, DOT submitted these 
proposed information collection 
amendments to OMB for its review. 
OMB approved the revisions under 
OMB control number 2139–0014. 

Summary: Origin-Destination Survey 
of Airline Passenger Traffic (O&D), 
which collects information on the origin 
and destination of passengers including, 
at a minimum, information on: (1) the 
origin and destination of passengers in 
interstate air transportation, and (2) the 
number of passengers traveling by air 
between any two points in interstate air 
transportation. Modifications to the 
existing requirements include making 
the air carrier that issues the ticket 
primarily the carrier responsible for 

submitting the ticket, reporting each 
ticket as a single record, expanding the 
O&D Reporting Carrier threshold, 
changing the period of reporting to 
monthly, increasing the sample size to 
40 percent, reducing the lag time for 
release of T100(f), adding Dwell Time, 
adding a Via Airport data element, 
adding a Total Tax element, adding 
Travel Year and Travel Month as 
recorded elements, adding a Reporting 
Record Identifier, adding a Purchase 
Window Group element, and removing 
the requirement to record the Fare Basis 
Code. 

Use: The Department is obligated by 
statute to collect and disseminate 
information on the origin and 
destination of airline passengers 
including, at a minimum, information 
on: (1) the origin and destination of 
passengers in interstate air 
transportation, and (2) the number of 
passengers traveling by air between any 
two points in interstate air 
transportation. There are many private 
and public stakeholders that depend on 
this data to make decisions on aviation 
business and policy. For example, this 
data is used by the industry to plan air 
services, develop commercial aviation 
infrastructure, measure the economic 
impact of passenger flows, and create 
business plans for start-up airlines. The 
O&D is also a primary source of 
information used to quantify and 
evaluate the effectiveness of Federal 
aviation policy and programs, as well as 
develop and implement new policies 
and infrastructure initiatives. 

Respondents (including number of): 
All certificated air carriers and 
commuter air carriers holding out 
scheduled passenger service. The 
Department currently estimates 
approximately 27 air carriers will 
qualify to submit data to the O&D as 
envisioned by this rulemaking. 

Frequency: Monthly. 
Annual Burden Estimate: The 

Department estimated an investment 
cost for each of the 27 carriers that will 
report at $9,598 per carrier or $259,146 
annually. Most of the cost of this data 
collection is embedded in the normal 
administrative costs normally incurred 
by the carriers, including personnel 
expenses and computer time. The 
following categories of hourly costs 
were taken from the Bureau of Labor 
Statistics (BLS) site: ‘‘Accounting and 
Auditing Clerks,’’ wage scale for 43–031 
(bookkeeping personnel), $20.65; 
median pay per hour for ‘‘Computer 
Systems Analyst’’ of $43.71, according 
to 15–1211 Computer Systems Analyst; 
median pay per hour for ‘‘Computer 
Programming Analyst’’, $40.52, 
according to 15–1131 Computer 
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Programmers. The Department further 
estimated Accounting and Auditing 
Clarks time at 30 annual hours, 
Computer System Analysts at 20 annual 
hours, and Computer Programmer 
Analysts at 200 annual hours for a total 
investment burden of $9,598 per year 
per carrier. The Department further 
estimated the reporting burden per 
carrier at 30 hours per response at 12 
times per year for a total of 324 annual 
responses which for the 27 reporting 
carriers is a total annual burden of 9,720 
hours. 

G. National Environmental Policy Act 

The Department has analyzed the 
environmental impacts of this action 
pursuant to the National Environmental 
Policy Act of 1969 (NEPA) (42 U.S.C. 
4321, et seq.) and has determined that 
it is categorically excluded pursuant to 
DOT Order 5610.1C, Procedures for 
Considering Environmental Impacts (44 
FR 56420, Oct. 1, 1979). Categorical 
exclusions are actions identified in an 
agency’s NEPA implementing 
procedures that do not normally have a 
significant impact on the environment 
and therefore do not require either an 
environmental assessment (EA) or 
environmental impact statement (EIS). 
The purpose of this rulemaking is to 
update the method of collecting and 
processing aviation traffic data, as well 
as expanding the number of reporting 
air carriers, the sample size collected, 
and the scope of the data reported in the 
O&D. The Department does not 
anticipate any environmental impacts, 
and there are no extraordinary 
circumstances present in connection 
with this rulemaking. 

List of Subjects 

14 CFR Part 241 

Air carriers, Reporting and 
recordkeeping requirements, Uniform 
system of accounts. 

14 CFR Part 298 

Air taxis, Reporting and 
recordkeeping requirements. 

Signed in Washington, DC, on December 
19, 2022. 
Peter Paul Montgomery Buttigieg, 
Secretary of Transportation. 

Final Rule 

Accordingly, the Department amends 
14 CFR parts 241 and 298 as follows: 

PART 241—UNIFORM SYSTEM OF 
ACCOUNTS AND REPORTS FOR 
LARGE CERTIFICATED AIR CARRIERS 

■ 1. The authority citation for 14 CFR 
Part 241 continues to read as follows: 

Authority: 49 U.S.C. 329, 41101, 41708, 
41709. 

■ 2. Section 19–6(b) is amended by 
revising the first sentence of paragraph 
(b) to read as follows: 

Sec. 19–6 Public Disclosure of Traffic 
Data 

* * * * * 
(b) Detailed international on-flight 

market and nonstop segment data in 
Schedule T–100 and Schedule T–100(f) 
reports, except military data, shall be 
publicly available immediately 
following the Department’s 
determination that the database is 
complete.* * * 
* * * * * 
■ 3. Section 19–8 is added to read as 
follows: 

Sec. 19–8 Passenger Origin— 
Destination 

19–8.1 Purpose. 
The purpose of this part is to set forth 

required data that certain air carriers 
must submit to the Department, either 
themselves or via third party vendors, 
so that information on air carriers’ ticket 
pricing, passenger volumes, and trip 
routings can be made available to 
consumers of air transportation. 

19–8.2 Definitions. 
For purposes of this part: 
Airport see Origin or Destination. 
As Sold means to report ticket 

information as it appears on the ticket 
at the time the ticket was issued or 
reissued just prior to first known flown 
lift usage. For purposes of this part, any 
change to an existing ticket prior to the 
first segment being flown that results in 
a change to the ticket amount should be 
considered as requiring the ticket to be 
reissued. Any changes made to the 
ticket after the first segment is flown or 
that are incidental to the ticket value 
should not be considered as requiring 
the ticket to be reissued. For example, 
a last-minute schedule change by the 
carrier to an itinerary before first known 
flown lift usage that does not result in 
a change in the amount paid and does 
not change the intended trip destination 
should not be considered as a reissued 
ticket in this context. Partial reissued 
tickets shall not be included in the 
collection. 

Commuter Air Carrier means a 
commuter air carrier as defined in 14 
CFR 298.2. 

Connecting point means an 
intermediate point in a sequence of 
travel at which the passenger deplanes 
from one flight and boards another 
flight, either on the same carrier or from 
the flight of one carrier to a flight of 

another carrier, for continuation of the 
journey. 

Coupon Stage (See Flight-Coupon). 
Destination means the airport code or 

terminus in the ticket sequence of travel 
where a passenger deplanes from a 
flight stage. Qualifying airports or 
terminus will be specified periodically 
in accounting and reporting directives 
issued by the OAI. Airport, or terminus, 
codes are most commonly assigned by 
the International Air Transport 
Association (IATA) and occasionally by 
the International Civil Aviation 
Organization (ICAO) or the Federal 
Aviation Administration (FAA) 
depending on the jurisdiction of the 
airport. A common private industry 
source of these industry designator 
codes is 3rd party schedule products 
and OAI will use one of these products 
as a source where possible. Where none 
exists, OAI will furnish a code upon 
request. 

Dwell Time means scheduled elapsed 
time (in minutes) between each ticketed 
coupon. Dwell time is not required to be 
reported at Via Airport stops. When 
dwell time exceeds 1,440 minutes, or 24 
hours, report ‘‘9999’’. 

Eligible Ticket means a ticket that 
meets the 40% sampling criteria where 
the right-most digit is equal to ‘‘0’’ 
(zero), ‘‘2’’ (two), ‘‘7’’ (seven) or ‘‘9’’ 
(nine) when following the standard 
sampling procedure. For ad-hoc 
procedures, an eligible ticket is any 
ticket that meets the approved sampling 
procedure selected. 

Flight Coupon means a defined origin 
and destination for a single stage of 
flight provided by a single Operating 
Carrier. Tickets are composed of one or 
more flight stages, also known as 
coupons or coupon stages. 

First Reporting Carrier Rule means a 
rule applied during the Reporting Event 
Evaluation. The rule states that the first 
Reporting Carrier in the sequence of 
travel for a Category Two ticket is 
designated as the carrier responsible for 
reporting the ticket. 

Flown Lift Usage is a record or 
indicator in the accounting system of 
the issuing carrier that represents a 
passenger ticket coupon that has been 
used by the passenger for travel on a 
flight. 

International Ticket means a ticket 
that involves an international point and 
is submitted by a Reporting Carrier, or 
a ticket submitted under 49 U.S.C. 
41308 and 41309 for certain foreign air 
carriers granted antitrust immunity that 
includes a Reporting Carrier (or affiliate) 
operated leg in an itinerary. An 
international point is a point that 
resides outside of the 50 States. U.S. 
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possessions are considered International 
Points. 

Issuing Carrier means an air carrier or 
foreign air carrier that issues an air 
travel ticket. 

Marketing Carrier means the air 
carrier that markets the seat on the 
aircraft, regardless of whether it 
operates the flight segment. 

Operating Carrier means the carrier 
that has operational control over the 
aircraft that is scheduled to depart from 
an airport. Under a code-share 
arrangement, the air carrier whose flight 
crew are used to perform a flight 
segment. 

Origin means an airport or terminus 
in the ticket sequence of travel where a 
passenger boards a flight stage. 
Qualifying airports or terminus will be 
specified periodically in accounting and 
reporting directives issued by the Office 
of Airline Information. Airport, or 
terminus, codes are most commonly 
assigned by the International Air 
Transport Association (IATA) and 
occasionally by the International Civil 
Aviation Organization (ICAO) or the 
Federal Aviation Administration (FAA) 
depending on the jurisdiction of the 
airport. A common private industry 
source of these industry designator 
codes is 3rd party schedule products 
and OAI will use one of these products 
as a source where possible. Where none 
exists, OAI will furnish a code upon 
request. 

Purchase Window Group means one 
of three groups indicating the advance 
purchase window of the ticket. ‘‘21AP’’ 
is less than or equal to 21 days prior to 
departure, ‘‘2290’’ is 22 to 90 days prior 
to departure, and ‘‘91UP’’ is more than 
90 days prior to departure. 

Record Identification Number (RIN) 
means an air carrier assigned number 
that uniquely identifies each ticket 
within each reporting period. 

Reporting Carrier means the U.S. 
Certificated Air Carrier or Commuter Air 
Carrier that is required to report O&D 
data and reported a given itinerary to 
the Department. 

Reporting Event means the occurrence 
of a Reporting Carrier recognizing that a 
ticket has been flown and evaluating the 
ticket to determine if it should be 
reported to the O&D. 

Reporting Carrier List means a list 
maintained and published by the Office 
of Airline Information (OAI). Carriers 
report O&D data consistent with these 
regulations, but a carrier is not required 
to report until OAI adds the carrier to 
the Reporting Carriers List. Carriers 
must also determine the responsible 
reporting carrier for Category Two 
tickets using the first reporting carrier 
rule and should use the Reporting 

Carriers List to determine the 
responsible reporting carrier. 

Reporting Month means the month 
applicable to the ticket submission. 

Reportable Ticket means that the 
combination of flown lift usage, 
sampling process criteria, and the 
Category One and Category Two ticket 
evaluation determines if a ticket is 
reportable. 

Reporting Year means the year 
applicable to the ticket submission. 

Revenue Passenger has the same 
meaning as the definition in 14 CFR 241 
Section 03—Definitions for Purposes of 
This System of Accounts and Reports— 
Passenger, Revenue. 

Routing means the sequence of travel 
for each flight stage including all 
intermediate points of routing stopover 
or connection (interline or intraline) in 
the movement of the passenger from the 
first airport in the sequence of travel to 
the last airport in the sequence of travel 
for the ticket. 

Scheduled Flight Month means month 
for a departure from an airport in the 
sequence of travel for a ticket. 

Scheduled Flight Year means year for 
a departure from an airport in the 
sequence of travel for a ticket. 

Scheduled Service means transport 
service held out and operated on a 
certificated air carrier or commuter 
carrier’s routes pursuant to published 
flight schedules, including extra 
sections of scheduled flights. 

Tax Amount means all aggregated 
taxes and fees imposed by the U.S., 
government entity, or a foreign 
government, such as, but not limited to, 
Federal excise taxes, flight segment 
taxes, U.S. passenger facility surcharges, 
September 11 security fees, U.S. or 
international departure and arrival 
charges, and immigration charges. Taxes 
and mandatory fees charged by other 
foreign authorities, such as passenger 
service charges and airport taxes, are 
also considered part of Tax Amount. 

Ticket means a legal contract between 
an Issuing Carrier and a Revenue 
Passenger for transportation. 

Total Amount means: 
(1) Gross total of funds collected on a 

ticket by the Issuing Carrier for the 
transportation of a passenger, inclusive 
of taxes and fees imposed by non-carrier 
entities or air carriers, and exclusive of 
ancillary fees not required to board the 
plane charged by the air carrier. Factors 
considered in determining what should 
be included in the Total Amount are as 
follows: 

(i) Total Amount includes charges 
required to board the aircraft (domestic 
and international) that are recognized as 
revenue at the time of purchase of the 

ticket and at the time of first lift of the 
ticket. 

(ii) Where a charge assessed at the 
time of purchase of the ticket is 
associated with a choice, such as seat 
assignment, where the consumer must 
pay the fee or charge regardless of the 
choice made, the charge is considered 
part of the Total Amount. 

(iii) The Total Amount does not 
include charges for optional services 
(services offered which the consumer 
may choose not to utilize and thus not 
incur the fee or charge) such as baggage 
fees, seat upgrade fees, or ticket change 
fees. When a fee is assessed and there 
is a no cost option, that fee is 
considered an ancillary fee. When a fee 
is assessed for a service that provides 
something distinct from the air travel 
product then that fee is considered an 
ancillary fee. 

(iv) The term Total Amount should 
align with standard passenger ticket 
documents; however, for air carriers that 
do not follow such standards or have, or 
may have, created new fees that may not 
be included in the standard passenger 
ticket document and yet are required to 
be paid to board the aircraft, these must 
also be included in Total Amount. 

(2) Based on the criteria, the following 
is a non-exhaustive list of carrier- 
imposed fees and charges that must be 
reported as part of the Total Amount of 
the ticket: fuel surcharges, carrier usage 
charges, carrier interface fees, check-in 
fees, electronic usage charges, peak/ 
holiday travel fees, transaction 
processing charges, and credit card 
surcharge fees. When a customer is 
assessed a fee based on how the 
customer acquires a ticket to board the 
aircraft, a booking fee, the fee is 
included in the Total Amount. Being 
required to pay a fee or charge for 
electronic or phone booking where there 
is no fee for purchase at the counter 
must be reported in the Total Amount. 
Being charged a call center fee for 
booking by phone when the customer 
could have booked online at no charge 
is not an example of a booking fee that 
must be reported. Carriers must also 
include all taxes and fees imposed by 
the U.S. or a foreign government, such 
as, but not limited to, Federal excise 
taxes, flight segment taxes, U.S. 
passenger facility surcharges, September 
11 security fees, U.S. or international 
departure and arrival charges, and 
immigration charges. Carriers must also 
include taxes and mandatory fees 
charged by other foreign authorities, 
such as passenger service charges and 
airport taxes. 
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USD means United States Dollars. 
Via Airport (Point(s)) means any 

point(s) of stopover at intermediate 
airports as part of a ‘‘direct’’ or 
‘‘through’’ flight. These are points that 
are not usually recorded on a ticket as 
the passenger does not generally 
deplane from the aircraft at the 
intermediate point. 

§ 19–8.3 Applicability. 
(a) All U.S. certificated and commuter 

air carriers conducting scheduled 
passenger services (except helicopter 
carriers) shall participate in a Passenger 
Origin-Destination (O&D) Survey 
covering domestic and international air 
carrier operations, as prescribed by the 
Department’s Office of Airline 
Information (OAI) in the instructions 
manual entitled, Instructions to Air 
Carriers for Collecting and Reporting 
Passenger Origin-Destination Survey 
Statistics and in Passenger Origin- 
Destination Directives issued by OAI. 
Copies of these Instructions and 
Directives are available on the BTS web 
page and will be provided to each 
reporting carrier at the time it becomes 
a reporting carrier. 

(b) Air carriers are not required to 
begin reporting O&D until placed on the 
Reporting Carrier List that will be 
published by BTS/OAI 75 days prior to 
the beginning of each period of 
reporting. The Reporting Carrier List 
will identify each U.S. Certificated and 
Commuter Air Carrier required by this 
part to report O&D as designated by BTS 
OAI. Carriers may be added to this list 
as a result of consideration under this 
part or under 49 U.S.C. 41308 and 
41309 for certain Foreign Air Carriers 
granted antitrust immunity. Foreign Air 
Carriers granted antitrust immunity 
under 49 U.S.C. 41308 and 41309 are 
not considered Reporting Carriers under 
this part but do report the same data 
under different legal authority. 

(c) This section applies for air 
transportation taking place on or after 
July 1, 2025. Reporting pursuant to 
section 19–7 of this part is not required 
for air travel taking place on or after 
April 1, 2025. 

§ 19–8.4 Reporting of O&D data. 
(a) Each reporting carrier must file 

O&D data with the Bureau of 
Transportation Statistics Office of 
Airline Information (BTS/OAI) on a 
monthly basis for each of its reportable 
O&D tickets as follows. Collect the ticket 
information once there is an indication 
that the ticket has been flown, i.e. first 
known Flown Lift Usage. Report routing 
(and other ticket information) As Sold. 
Reporting carriers must determine the 
points ticketed and integrate the 

ticketed information required for 
reporting. It is at each reporting carrier’s 
discretion whether to use a third-party 
provider to manage their O&D data 
submissions. The use of a third-party 
provider will not remove the 
responsibility of the reporting carrier to 
ensure that their data is reported 
accurately and on schedule. 

(b) A statistically valid sample of 
flight coupons must be selected for 
reporting purposes. Flight coupons 
should only be sampled from tickets: 

(1) issued for scheduled service 
itineraries; 

(2) issued to revenue passengers who 
are individually ticketed (i.e. no group 
tickets, no infants flying without their 
own tickets); and 

(3) that involve a U.S. airport or a U.S. 
air carrier operation at some point in the 
scheduled itinerary. The sample must 
consist of 40 percent of the total lifted 
ticket flight coupons for all domestic 
and international markets. Partially 
reissued tickets, which are tickets 
issued for changes to an itinerary after 
the first segment is flown, should not be 
included in the total lifted ticket flight 
coupons for all domestic and 
international markets from which the 
sample is drawn. 

(c) The data recorded and reported 
from selected lifted flight ticket coupons 
must include the following information 
elements: 

(1) Reporting Carrier, 
(2) Reporting Month and Reporting 

Year, 
(3) Record Identification Number 

(RIN), 
(4) Issuing Carrier, 
(5) Total Amount, 
(6) Tax Amount, 
(7) Airport code, 
(8) Operating Carrier code, 
(9) Marketing Carrier code, 
(10) Scheduled Flight Year, 
(11) Scheduled Flight Month, 
(12) Dwell Time, 
(13) Via Airport (if any), 
(14) Purchase Window Group. 
(d) Report Total Amount and Tax 

Amount in United States Dollars (USD) 
rounded to two decimal places. 

(e) A Reporting Event evaluation 
occurs when a Reporting Carrier’s 
revenue accounting system recognizes 
that any portion of a ticket has been 
flown, i.e., first known lift usage. This 
evaluation will inform the Reporting 
Carrier if a ticket in their system has 
been recognized that meets criteria that 
may require the ticket be reported. 
Situations may occur where the 
Reporting Carrier’s revenue accounting 
system identifies a ticket from a flight 
that occurs after the first flight in the 
ticket sequence. This may occur when 

the first flight in the ticket sequence is 
not used for travel, or the Reporting 
Carrier’s revenue accounting system 
does not recognize the first flight in the 
ticket for some other reason. When this 
occurs, the second (or subsequent) flight 
is the first known lift usage and 
becomes the Reporting Event. The 
Reporting Carrier is responsible for 
reporting the complete ticket 
information as it appears at the time of 
the Reporting Event which should 
correspond with the information at the 
time the ticket was sold. Reporting 
carriers should not report ticket 
information as flown if the ticket 
information changes after first known 
lift usage. 

(f) Ticket reporting. (1) A ticket will 
be reported when: 

(i) The criteria of the sampling 
process are met, and 

(ii) The ticket meets either the criteria 
of a Category One or Category Two 
ticket. 

(A) Category One ticket reporting 
process. Tickets issued by a Reporting 
Carrier are known as Category One 
tickets. These tickets will be reported by 
the Reporting Carrier if the sampling 
process criteria conditions are satisfied. 
The carrier that issues the ticket remains 
the Reporting Carrier regardless of 
which flight from the ticket is first 
recognized by the revenue accounting 
system as the first flown lift usage. 

(B) Category Two ticket reporting 
process. Tickets issued by carriers that 
do not appear on the published 
Reporting Carrier List but are recognized 
by a carrier that participates on the 
ticket and is on the Reporting Carrier 
List are known as Category Two tickets. 
The examining Reporting Carrier must 
apply the ‘‘First Reporting Carrier’’ rule: 
The first carrier in a ticket’s sequence of 
travel that also appears on the Reporting 
Carrier List is responsible for submitting 
the ticket to the O&D if the sampling 
criteria are also met. The first Reporting 
Carrier in the sequence of a Category 
Two ticket remains the Reporting 
Carrier regardless of which flight from 
the ticket is first recognized by the 
revenue accounting system. For the 
purposes of the First Reporting Carrier 
Rule, any carrier that appears on the 
Reporting Carrier List is considered a 
Reporting Carrier. 

(iii) Additional provisions for 
Category Two tickets. Reporting Carriers 
should use all reasonable efforts to 
determine the required information 
from Category Two tickets. If the 
information for Operating Carrier, Via 
Airports, Dwell Time, Tax Amount, and 
Purchase Window Group is unavailable 
to the Reporting Carrier, however, then 
leave the fields for which information is 
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unavailable blank. In cases where a 
carrier is unable to determine Dwell 
Time between coupons insert a ‘‘B’’ (for 
Break) in the appropriate dwell time slot 
where the reporting carrier provides an 
estimate of where in the itinerary the 
trip break occurs. Record a surface 
segment indicator (--, dash dash) where 
two consecutive stops within the 
itinerary have no air carrier operator. 
Record surface segments at the 
beginning and end of itineraries when 
the segments are designated with an 
airline flight number, appear on the 
ticket, and have a designator code that 
appears in an airline schedule source. 

(g) The primary ticket’s right-most 
digit of the standard ticket document 
number forms the basis for the random 
sample size. All required information 
associated with a primary ticket must be 
reported, which may include 
information from a related conjunction 
ticket. A conjunction ticket is a ticket 
that is a continuation of a primary ticket 
itinerary. Conjunction tickets should not 
be included in the sample process on 
their own. Any Reporting Carrier that 
does not assign ticket numbers to 
passenger journeys, does not assign 
ticket numbers such that the final, right- 
most digit is not randomly assigned, or 
otherwise seeks to use an alternative 
method must develop an alternative 
method of creating a valid 40 percent 
sample. Those Reporting Carriers would 
need to submit their alternative sample 
methods to DOT for approval within 90 
days of the date that the Reporting 
Carrier recognizes that it must make use 
of the alternative sample selection 
method to comply with the proposed 
reporting regulation for determining a 
Reportable Ticket. 

§ 19–8.5 Form of reports. 

Reporting carriers should report 
individual tickets as separate records 
where the Record Identifier Number 
(RIN) uniquely identifies each record in 
a submission. Except where otherwise 
noted, all reports required by this part 
shall be filed within 45 days of the end 
of the month for which data are 
reported. The reports should be 
submitted to the Office of Airline 
Information in a format specified in the 
Instructions to Air Carriers for 
Collecting and Reporting Passenger 
Origin-Destination Survey Data or 
accounting and reporting directives 
issued by BTS/OAI. 

(a) Each Reporting Carrier shall 
maintain its prescribed reportable 
records in a manner and at such 
locations as will permit ready 
accessibility for examination by 
representatives of DOT. The record 

retention requirements are prescribed in 
part 249 of this chapter. 

(b) [Reserved] 

§ 19–8.6 Dissemination. 
Any Ticket that is submitted that 

involves a Reporting Carrier and an 
International Point providing service in 
whole or in part under this part are 
generally not available to the 
Department, the U.S. carriers, or U.S. 
interests. Therefore, because of the 
damaging competitive impact on U.S. 
carriers and the adverse effect upon the 
public interest that would result from 
unilateral disclosure of international 
ticket survey data that involves a 
Reporting Carrier, the Department will 
not disclose international ticket data 
that involves a Reporting Carrier in the 
Passenger Origin-Destination Survey to 
citizens or non-citizens except: 

(a) To an air carrier directly 
participating in and contributing input 
data to the Survey under this part or to 
a legal or consulting firm designated by 
a directly participating air carrier to use 
on its behalf and in connection with a 
specific assignment by such carrier; 

(b) To parties to any proceeding 
before the Department to the extent that 
such data are relevant and material to 
the issues in the proceeding upon a 
determination to this effect by the 
Administrative Law Judge or by the 
Department’s decision-maker. Any data 
to which access is granted pursuant to 
this section may be introduced into 
evidence subject to the normal rules of 
admissibility of evidence; 

(c) To agencies and other components 
of the U.S. Government; 

(d) To other persons upon a showing 
that the release of the data will serve 
specifically identified needs of U.S. 
users which are consistent with U.S. 
interests; and 

(e) To foreign governments and 
foreign users as provided in formal 
reciprocal arrangements between the 
foreign and U.S. Governments for the 
exchange of comparable O&D data. 

§ 19–8.7 Submission of data. 
(a) Period of coverage by submission. 

Reporting carriers must file data for 
each calendar month as shown in Table 
1 to paragraph (a). 

TABLE 1 TO PARAGRAPH (a) 

Data report Time period covered 

January .......... Jan 1 through Jan 31. 
February ......... Feb 1 through Feb 28/29. 
March ............. Mar 1 through Mar 31. 
April ................ Apr 1 through Apr 30. 
May ................ May 1 through May 31. 
June ............... Jun 1 through Jun 30. 
July ................. Jul 1 through Jul 29. 

TABLE 1 TO PARAGRAPH (a)— 
Continued 

Data report Time period covered 

August ............ Aug 1 through Aug 31. 
September ..... Sep 1 through Sep 30. 
October .......... Oct 1 through Oct 31. 
November ...... Nov 1 through Nov 30. 
December ...... Dec 1 through Dec 31. 

(b) Filing date for data. Reporting 
carriers must file data with the 
Department on or before the dates listed 
below, 45 days after the end of each 
reporting period. Reporting carriers 
must file all data through BTS approved 
channels as specified in accounting and 
reporting directives issued by BTS/OAI. 

TABLE 2 TO PARAGRAPH (b) 

Report Due date 1 

January ..................... March 17. 
February .................... April 15. 
March ........................ May 16. 
April ........................... June 15. 
May ........................... July 16. 
June .......................... August 15. 
July ............................ September 15. 
August ....................... October 16. 
September ................. November 15. 
October ..................... December 16. 
November .................. January 15. 
December .................. February 15. 

1 Due dates falling on Saturday, Sunday or 
national holiday will become effective the first 
following workday. 

(c) Waiver requests. Requests for 
permission to depart from the required 
O&D Survey procedures should include 
a procedural statement describing the 
process the carrier proposes to employ 
in examining, selecting, and editing the 
data from reportable flight coupons for 
the O&D Survey, as well as a flow chart 
diagramming the proposed procedures. 

(d) Quantity and quality controls. 
Carriers are expected to establish and 
maintain continuous quantity and 
quality controls on the flow of all lifted 
flight coupons through their system 
processes to determine the total number 
of coupons handled and the number of 
reportable coupons selected. Such data 
controls and tests have not been 
specified by the Department, and 
necessarily must be developed by each 
carrier. Each participating carrier shall 
develop and use on a continuous basis 
such control tests as are necessary to 
ensure that all reportable coupons are 
being selected, recorded, and reported 
as intended by these regulations, the 
Instructions to Air Carriers for 
Collecting and Reporting Passenger 
Origin—Destination Survey Data, and 
any related accounting and reporting 
directives. (Instructions and accounting 
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1 5 CFR 1320.12. 
2 Regulations Implementing the National 

Environmental Policy Act, Order No. 486, 52 FR 
47897, FERC Stats. & Regs. ¶ 30,783 (Dec. 17, 1987). 

3 18 CFR 380.4(a)(1). 
4 5 U.S.C. 601–12. 

and reporting directives are available 
from the Bureau of Transportation 
Statistics Office of Airline Information. 
Please visit https://www.bts.gov/ or call 
800–853–1351 for more information.) 
Such controls should extend over all 
ADP processing, both in-house and that 
from third-party service providers. 

§ 19–8.8 Editing data. 
(a) City and airport, or terminus, 

codes. Prior to submission of O&D, each 
carrier is to edit the recorded data to 
validate city and airport or terminus 
codes. This edit is to verify that the 
codes recorded are valid official codes, 
and it is independent of whether the 
carriers shown operated into or out of 
the airport or terminus shown. Any 
questions about airport or terminus 
codes should be addressed to the 
Director, Office of Airline Information. 

(b) Edit responsibility of carriers. Each 
carrier is responsible for developing edit 
procedures and internal controls over its 
data entry and processing procedures so 
that valid and reliable data are captured 
in the O&D inputs. Since the carriers 
have many different statistical systems, 
it is not practicable for the Department 
of Transportation to prescribe specific 
controls in this area, and each carrier is 
responsible for developing the 
appropriate internal control procedures 
to edit the O&D data and ensure the 
integrity of these data. The Department 
will control the accuracy of its 
processing of the sampled data upon 
receipt from the carriers or their third- 
party providers. 

(c) System documentation of edits. 
Carriers are required to maintain written 
O&D procedural statements and flow 
charts. 

§ 19–8.9 Control of sample selection and 
data recording. 

Sample accuracy and reliability. To 
maximize the accuracy and reliability of 
the sample selection and data recording, 
each carrier is to: 

(a) Develop a written statement 
describing the procedures it will employ 
in examining and selecting reportable 
flight coupons and in recording, 
summarizing, editing, and testing the 
Survey data; 

(b) Submit any proposed changes in 
the procedures specified in paragraph 
(a) of this section to the Department’s 
Office of Airline Information, prior to 
implementation of such changes; 

(c) Establish continuous quantity 
controls on the flow of all lifted flight 
coupons through the carrier’s 
accounting processing to determine the 
total number of coupons handled, and 
the number of reportable coupons 
selected. Tests are to be made 

continuously to assure that all 
reportable coupons are being selected 
and the data recorded. Such tests should 
be completed while the ‘‘lifted’’ flight 
coupons (representing earned passenger 
revenues for flight segments operated) 
remain in the possession of the carrier. 
Establish such other internal control 
procedures as are necessary for 
supervising and monitoring the 
accuracy of the recording of data from 
reportable flight coupons. 

§ 19–8.10 Staff review. 
The OAI staff will review the carrier 

procedures and practices and may 
request modifications or the use of 
special procedures necessary to improve 
the sample or to bolster the controls for 
accuracy and reliability. 

PART 298—EXEMPTIONS FOR AIR 
TAXI AND COMMUTER AIR CARRIER 
OPERATIONS 

■ 4. The authority citation for 14 CFR 
part 298 continues to read as follows: 

Authority: 49 U.S.C. 329 and chapters 401, 
411, and 417. 

■ 5. Section 298.60 is amended by 
revising paragraph (a) to read as follows: 

§ 298.60 General reporting instructions. 
(a) Each commuter air carrier and 

each small certificated air carrier shall 
file the applicable schedules of Form 
298–C, ‘‘Report of Financial and 
Operating Statistics for Small Aircraft 
Operators,’’ Schedule T–100, ‘‘U.S. Air 
Carrier Traffic and Capacity Data by 
Nonstop Segment and On-Flight 
Market,’’ and the ‘‘Passenger Origin— 
Destination Survey’’ prescribed in part 
241, Sec. 19–8, of this subchapter. 
* * * * * 
[FR Doc. 2022–28535 Filed 1–30–23; 8:45 am] 

BILLING CODE 4910–9X–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 381 

[Docket No. RM23–2–000] 

Annual Update of Filing Fees 

AGENCY: Federal Energy Regulatory 
Commission, Department of Energy. 
ACTION: Final rule; annual update of 
Commission filing fees. 

SUMMARY: In accordance with the 
Commission’s regulations, the 
Commission issues this update of its 
filing fees. This document provides the 
yearly update using data in the 

Commission’s Financial System to 
calculate the new fees. The purpose of 
updating is to adjust the fees on the 
basis of the Commission’s costs for 
Fiscal Year 2022. 
DATES: Effective date: March 2, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Raymond Johnson, Office of the 
Executive Director, Federal Energy 
Regulatory Commission, 888 1st St. NE, 
Room 41–06, Washington, DC 20426; 
202–502–8402; Raymond.Johnson@
ferc.gov. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 
1. The Federal Energy Regulatory 

Commission (Commission) is issuing 
this document to update filing fees that 
the Commission assesses for specific 
services and benefits provided to 
identifiable beneficiaries. Pursuant to 18 
CFR 381.104, the Commission is 
establishing updated fees on the basis of 
the Commission’s Fiscal Year 2022 
costs. 

II. Information Collection Statement 
2. The Office of Management and 

Budget (OMB) approves certain 
information collection requirements 
imposed by agency rule.1 However, this 
rule does not contain any new or 
additional information collection 
requirements. Therefore, compliance 
with OMB’s regulations is not required. 

III. Environmental Analysis 

3. The Commission is required to 
prepare an Environmental Assessment 
or an Environmental Impact Statement 
for any action that may have a 
significant adverse effect on the human 
environment.2 

4. Part 380 of the Commission’s 
regulations lists exemptions to the 
requirement to draft an Environmental 
Analysis or Environmental Impact 
Statement. Included is an exemption for 
procedural, ministerial, or internal 
administrative actions.3 Accordingly, 
this rulemaking is exempt from the 
requirement to draft such documents 
under that provision. 

IV. Regulatory Flexibility Act 

5. The Regulatory Flexibility Act of 
1980 (RFA) 4 generally requires a 
description and analysis of final rules 
that will have a significant economic 
impact on a substantial number of small 
entities. This rule concerns an update to 
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filing fees. The Commission certifies 
that it will not have a significant 
economic impact upon participants in 
Commission proceedings. An analysis 
under the RFA is therefore not required. 

V. Document Availability 
6. In addition to publishing the full 

text of this document in the Federal 
Register, the Commission provides all 
interested persons an opportunity to 
view and/or print the contents of this 
document via the internet through the 
Commission’s Home Page (https://
www.ferc.gov). At this time, the 
Commission has suspended access to 
the Commission’s Public Reference 
Room due to the President’s March 13, 
2020, proclamation declaring a National 
Emergency concerning the Novel 
Coronavirus Disease (COVID–19). 

7. The full text of this document is 
available on the Commission’s Home 
Page, on eLibrary in PDF and Microsoft 
Word format for viewing, printing, and/ 
or downloading. To access this 
document in eLibrary, type the docket 
number excluding the last three digits of 
this document in the docket number 
field. 

8. User assistance is available for 
eLibrary and the Commission’s website 
during normal business hours from 
FERC Online Support at (202) 502–6652 
(toll free at 1–866–208–3676) or email at 
ferconlinesupport@ferc.gov, or the 
Public Reference Room at (202) 502– 
8371, TTY (202) 502–8659. Email the 
Public Reference Room at 
public.referenceroom@ferc.gov. 

VI. Effective Date 

9. The Commission is issuing this rule 
as a final rule without a period for 
public comment. Under 5 U.S.C. 
553(b)(3)(A), notice-and-comment 
rulemaking procedures are unnecessary 
for ‘‘rules of agency organization, 
procedure, or practice.’’ This rule is 
therefore exempt from notice-and- 
comment rulemaking procedures, 
because it concerns the Commission’s 
procedures and practices. In particular, 
the rule adjusts filing fee amounts. The 
rule will not significantly affect 
regulated entities or the general public. 

10. This rule is effective March 2, 
2023. 

The new fee schedule is as follows: 

Fees Applicable to the Natural Gas Policy Act 

1. Petitions for rate approval pursuant to 18 CFR 284.123(b)(2). (18 CFR 381.403) ........................................................................ $17,910 

Fees Applicable to General Activities 

1. Petition for issuance of a declaratory order (except under Part I of the Federal Power Act). (18 CFR 381.302(a)) .................... 35,980 
2. Review of a Department of Energy remedial order: 

Amount in controversy 
$0–9,999. (18 CFR 381.303(b)) ............................................................................................................................................ 100 
$10,000–29,999. (18 CFR 381.303(b)) ................................................................................................................................. 600 
$30,000 or more. (18 CFR 381.303(a)) ................................................................................................................................ 52,530 

3. Review of a Department of Energy denial of adjustment: 
Amount in controversy 

$0–9,999. (18 CFR 381.304(b)) ............................................................................................................................................ 100 
$10,000–29,999. (18 CFR 381.304(b)) ................................................................................................................................. 600 
$30,000 or more. (18 CFR 381.304(a)) ................................................................................................................................ 27,540 

4. Written legal interpretations by the Office of General Counsel. (18 CFR 381.305(a)) .................................................................. 10,320 

Fees Applicable to Natural Gas Pipelines 

1. Pipeline certificate applications pursuant to 18 CFR 284.224. (18 CFR 381.207(b)) .................................................................... * 1,000 

Fees Applicable to Cogenerators and Small Power Producers 

1. Certification of qualifying status as a small power production facility. (18 CFR 381.505(a)) ......................................................... 30,940 
2. Certification of qualifying status as a cogeneration facility. (18 CFR 381.505(a)) ......................................................................... 35,030 

* This fee has not been changed. 

List of Subjects in 18 CFR Part 381 

Electric power plants, Electric 
utilities, Natural gas, Reporting and 
recordkeeping requirements. 

Issued: January 23, 2023. 

William Foster, 
Chief Financial Officer, Office of the 
Executive Director. 

In consideration of the foregoing, the 
Commission amends part 381, chapter I, 
title 18, Code of Federal Regulations, as 
set forth below. 

PART 381—FEES 

■ 1. The authority citation for part 381 
continues to read as follows: 

Authority: 15 U.S.C. 717–717w; 16 U.S.C. 
791–828c, 2601–2645; 31 U.S.C. 9701; 42 
U.S.C. 7101–7352; 49 U.S.C. 60502; 49 App. 
U.S.C. 1–85. 

§ 381.302 [Amended] 

■ 2. In § 381.302, paragraph (a) is 
amended by removing ‘‘$33,690’’ and 
adding ‘‘$35,980’’ in its place. 

§ 381.303 [Amended] 

■ 3. In § 381.303, paragraph (a) is 
amended by removing ‘‘$49,170’’ and 
adding ‘‘$52,530’’ in its place. 

§ 381.304 [Amended] 

■ 4. In § 381.304, paragraph (a) is 
amended by removing ‘‘$25,780’’ and 
adding ‘‘$27,540’’ in its place. 

§ 381.305 [Amended] 

■ 5. In § 381.305, paragraph (a) is 
amended by removing ‘‘$9,660’’ and 
adding ‘‘$10,320’’ in its place. 

§ 381.403 [Amended] 

■ 6. Section § 381.403 is amended by 
removing ‘‘$16,770’’ and adding 
‘‘$17,910’’ in its place. 

§ 381.505 [Amended] 

■ 7. In § 381.505, paragraph (a) is 
amended by removing ‘‘$28,970’’ and 
adding ‘‘30,940’’ in its place and by 
removing ‘‘$32,790’’ and adding 
‘‘$35,030’’ in its place. 
[FR Doc. 2023–01859 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 
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1 FDA notes that the ‘‘ACTION’’ caption for this 
final order is styled as ‘‘Final amendment; final 
order,’’ rather than ‘‘Final order.’’ Beginning in 
December 2019, this editorial change was made to 
indicate that the document ‘‘amends’’ the Code of 
Federal Regulations. The change was made in 
accordance with the Office of Federal Register’s 
(OFR) interpretations of the Federal Register Act (44 
U.S.C. chapter 15), its implementing regulations (1 
CFR 5.9 and parts 21 and 22), and the Document 
Drafting Handbook. 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 870 

[Docket No. FDA–2023–N–0091] 

Medical Devices; Cardiovascular 
Devices; Classification of the Software 
for Optical Camera-Based 
Measurement of Pulse Rate, Heart 
Rate, Breathing Rate, and/or 
Respiratory Rate 

AGENCY: Food and Drug Administration, 
Department of Health and Human 
Services (HHS). 
ACTION: Final amendment; final order. 

SUMMARY: The Food and Drug 
Administration (FDA, Agency, or we) is 
classifying the software for optical 
camera-based measurement of pulse 
rate, heart rate, breathing rate, and/or 
respiratory rate into class II (special 
controls). The special controls that 
apply to the device type are identified 
in this order and will be part of the 
codified language for the software for 
optical camera-based measurement of 
pulse rate, heart rate, breathing rate, 
and/or respiratory rate’s classification. 
We are taking this action because we 
have determined that classifying the 
device into class II (special controls) 
will provide a reasonable assurance of 
safety and effectiveness of the device. 
We believe this action will also enhance 
patients’ access to beneficial innovative 
devices. 
DATES: This order is effective January 
31, 2023. The classification was 
applicable on March 26, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Robert Kazmierski, Center for Devices 
and Radiological Health, Food and Drug 
Administration, 10903 New Hampshire 
Ave., Bldg. 66, Rm. 2319, Silver Spring, 
MD 20993–0002, 301–796–5447, 
Robert.Kazmierski@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background 
Upon request, FDA has classified the 

software for optical camera-based 
measurement of pulse rate, heart rate, 
breathing rate, and/or respiratory rate as 
class II (special controls), which we 
have determined will provide a 
reasonable assurance of safety and 
effectiveness. In addition, we believe 
this action will enhance patients’ access 
to beneficial innovation, in part by 
placing the device into a lower device 
class than the automatic class III 
assignment. 

The automatic assignment of class III 
occurs by operation of law and without 

any action by FDA, regardless of the 
level of risk posed by the new device. 
Any device that was not in commercial 
distribution before May 28, 1976, is 
automatically classified as, and remains 
within, class III and requires premarket 
approval unless and until FDA takes an 
action to classify or reclassify the device 
(see 21 U.S.C. 360c(f)(1)). We refer to 
these devices as ‘‘postamendments 
devices’’ because they were not in 
commercial distribution prior to the 
date of enactment of the Medical Device 
Amendments of 1976, which amended 
the Federal Food, Drug, and Cosmetic 
Act (FD&C Act). 

FDA may take a variety of actions in 
appropriate circumstances to classify or 
reclassify a device into class I or II. We 
may issue an order finding a new device 
to be substantially equivalent under 
section 513(i) of the FD&C Act (see 21 
U.S.C. 360c(i)) to a predicate device that 
does not require premarket approval. 
We determine whether a new device is 
substantially equivalent to a predicate 
device by means of the procedures for 
premarket notification under section 
510(k) of the FD&C Act (21 U.S.C. 
360(k)) and part 807 (21 CFR part 807). 

FDA may also classify a device 
through ‘‘De Novo’’ classification, a 
common name for the process 
authorized under section 513(f)(2) of the 
FD&C Act. Section 207 of the Food and 
Drug Administration Modernization Act 
of 1997 (Pub. L. 105–115) established 
the first procedure for De Novo 
classification. Section 607 of the Food 
and Drug Administration Safety and 
Innovation Act (Pub. L. 112–144) 
modified the De Novo application 
process by adding a second procedure. 
A device sponsor may utilize either 
procedure for De Novo classification. 

Under the first procedure, the person 
submits a 510(k) for a device that has 
not previously been classified. After 
receiving an order from FDA classifying 
the device into class III under section 
513(f)(1) of the FD&C Act, the person 
then requests a classification under 
section 513(f)(2). 

Under the second procedure, rather 
than first submitting a 510(k) and then 
a request for classification, if the person 
determines that there is no legally 
marketed device upon which to base a 
determination of substantial 
equivalence, that person requests a 
classification under section 513(f)(2) of 
the FD&C Act. 

Under either procedure for De Novo 
classification, FDA is required to 
classify the device by written order 
within 120 days. The classification will 
be according to the criteria under 
section 513(a)(1) of the FD&C Act. 
Although the device was automatically 

placed within class III, the De Novo 
classification is considered to be the 
initial classification of the device. 

When FDA classifies a device into 
class I or II via the De Novo process, the 
device can serve as a predicate for 
future devices of that type, including for 
510(k)s (see section 513(f)(2)(B)(i) of the 
FD&C Act). As a result, other device 
sponsors do not have to submit a De 
Novo request or premarket approval 
application to market a substantially 
equivalent device (see section 513(i) of 
the FD&C Act, defining ‘‘substantial 
equivalence’’). Instead, sponsors can use 
the less-burdensome 510(k) process, 
when necessary, to market their device. 

II. De Novo Classification 
On March 27, 2020, FDA received 

Oxehealth Limited’s request for De 
Novo classification of the Oxehealth 
Vital Signs. FDA reviewed the request 
in order to classify the device under the 
criteria for classification set forth in 
section 513(a)(1) of the FD&C Act. 

We classify devices into class II if 
general controls by themselves are 
insufficient to provide reasonable 
assurance of safety and effectiveness, 
but there is sufficient information to 
establish special controls that, in 
combination with the general controls, 
provide reasonable assurance of the 
safety and effectiveness of the device for 
its intended use (see 21 U.S.C. 
360c(a)(1)(B)). After review of the 
information submitted in the request, 
we determined that the device can be 
classified into class II with the 
establishment of special controls. FDA 
has determined that these special 
controls, in addition to the general 
controls, will provide reasonable 
assurance of the safety and effectiveness 
of the device. 

Therefore, on March 26, 2021, FDA 
issued an order to the requester 
classifying the device into class II. In 
this final order, FDA is codifying the 
classification of the device by adding 21 
CFR 870.2785.1 We have named the 
generic type of device software for 
optical camera-based measurement of 
pulse rate, heart rate, breathing rate, 
and/or respiratory rate, and it is 
identified as a device that uses software 
algorithms to analyze video signal and 
estimate pulse rate, heart rate, breathing 
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rate, and/or respiratory rate. This device 
is not intended to independently direct 
therapy. 

FDA has identified the following risks 
to health associated specifically with 
this type of device and the measures 

required to mitigate these risks in table 
1. 

TABLE 1—SOFTWARE FOR OPTICAL CAMERA-BASED MEASUREMENT OF PULSE RATE, HEART RATE, BREATHING RATE, 
AND/OR RESPIRATORY RATE RISKS AND MITIGATION MEASURES 

Identified risks Mitigation measures 

Delayed or incorrect treatment due to erroneous output as a result of 
software malfunction or algorithm error.

Software verification, validation, and hazard analysis; Cybersecurity as-
sessment; Clinical data; and Labeling. 

Delayed or incorrect treatment due to user misinterpretation ................. Human factors assessment, and Labeling. 
Delayed or incorrect treatment due to non-device components failing to 

provide inputs for software to adequately analyze.
Software verification, validation, and hazard analysis; Clinical data; 

Human factors assessment; and Labeling. 

FDA has determined that special 
controls, in combination with the 
general controls, address these risks to 
health and provide reasonable assurance 
of safety and effectiveness. In order for 
a device to fall within this classification, 
and thus avoid automatic classification 
in class III, it would have to comply 
with the special controls named in this 
final order. The necessary special 
controls appear in the regulation 
codified by this order. This device is 
subject to premarket notification 
requirements under section 510(k) of the 
FD&C Act. 

III. Analysis of Environmental Impact 

The Agency has determined under 21 
CFR 25.34(b) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

IV. Paperwork Reduction Act of 1995 

This final order establishes special 
controls that refer to previously 
approved collections of information 
found in other FDA regulations and 
guidance. These collections of 
information are subject to review by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3501–3521). The 
collections of information in 21 CFR 
part 860, subpart D, regarding De Novo 
Classification have been approved 
under OMB control number 0910–0844; 
the collections of information in 21 CFR 
part 814, subparts A through E, 
regarding premarket approval, have 
been approved under OMB control 
number 0910–0231; the collections of 
information in part 807, subpart E, 
regarding premarket notification 
submissions, have been approved under 
OMB control number 0910–0120; the 
collections of information in 21 CFR 
part 820, regarding quality system 
regulation, have been approved under 
OMB control number 0910–0073; and 

the collections of information in 21 CFR 
part 801, regarding labeling, have been 
approved under OMB control number 
0910–0485. 

List of Subjects in 21 CFR Part 870 
Medical devices. 
Therefore, under the Federal Food, 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 870 is 
amended as follows: 

PART 870—CARDIOVASCULAR 
DEVICES 

■ 1. The authority citation for part 870 
continues to read as follows: 

Authority: 21 U.S.C. 351, 360, 360c, 360e, 
360j, 360l, 371. 

■ 2. Add § 870.2785 to subpart C to read 
as follows: 

§ 870.2785 Software for optical camera- 
based measurement of pulse rate, heart 
rate, breathing rate, and/or respiratory rate. 

(a) Identification. The device uses 
software algorithms to analyze video 
signal and estimate pulse rate, heart 
rate, breathing rate, and/or respiratory 
rate. This device is not intended to 
independently direct therapy. 

(b) Classification. Class II (special 
controls). The special controls for this 
device are: 

(1) A software description and the 
results of verification and validation 
testing based on a comprehensive 
hazard analysis and risk assessment 
must include: 

(i) A full characterization of the 
software technical parameters, 
including algorithms; 

(ii) If required image acquisition 
hardware is not included with the 
device, full specifications of the 
hardware requirements and testing to 
demonstrate the specified hardware 
ensures adequate data for validated and 
accurate measurements; 

(iii) A description of the expected 
impact of all applicable sensor 
acquisition hardware characteristics and 
associated hardware specifications; 

(iv) A description of all mitigations 
for user error or failure of any subsystem 
components (including signal detection, 
signal analysis, data display, and 
storage) on output accuracy; and 

(v) Software documentation must 
include a cybersecurity vulnerability 
and management process to assure 
software functionality. 

(2) Clinical data must be provided. 
This assessment must fulfill the 
following: 

(i) The clinical data must be 
representative of the intended use 
population for the device. Any selection 
criteria or sample limitations must be 
fully described and justified. 

(ii) The assessment must demonstrate 
output consistency using the expected 
range of data sources and data quality 
encountered in the intended use 
population and environment. 

(iii) The assessment must compare 
device output with a clinically accurate 
patient-contacting relevant comparator 
device in an accurate and reproducible 
manner. 

(3) A human factors and usability 
engineering assessment must be 
provided that evaluates the risk of 
improper measurement. 

(4) Labeling must include: 
(i) A description of what the device 

measures and outputs to the user; 
(ii) Warnings identifying sensor 

acquisition factors or subject conditions 
or characteristics (garment types/ 
textures, motion, etc.) that may impact 
measurement results; 

(iii) Guidance for interpretation of the 
measurements, including a statement 
that the output is adjunctive to other 
physical vital sign parameters and 
patient information; 

(iv) The expected performance of the 
device for all intended use populations 
and environments; and 

(v) Robust instructions to ensure 
correct system setup. 

VerDate Sep<11>2014 15:58 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00023 Fmt 4700 Sfmt 4700 E:\FR\FM\31JAR1.SGM 31JAR1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
U

LE
S



6168 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

Dated: January 26, 2023. 
Lauren K. Roth, 
Associate Commissioner for Policy. 
[FR Doc. 2023–01967 Filed 1–30–23; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[Docket Number USCG–2023–0070] 

RIN 1625–AA00 

Safety Zone; Laguna Madre, South 
Padre Island, TX 

AGENCY: Coast Guard, DHS. 
ACTION: Temporary final rule. 

SUMMARY: The Coast Guard is 
establishing a temporary safety zone for 
certain navigable waters in the Laguna 
Madre. The safety zone is needed to 
protect personnel, vessels, and the 
marine environment from potential 
hazards created by a firework display 
launched from a barge in the Laguna 
Madre, South Padre Island, Texas. Entry 
of vessels or persons into this zone is 
prohibited unless specifically 
authorized by the Captain of the Port 
Sector Corpus Christi or a designated 
representative. 

DATES: This rule is effective from 8:30 
through 9 p.m. on January 28, 2023. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions on this rule, call or 
email Lieutenant Commander Anthony 
Garofalo, Sector Corpus Christi 
Waterways Management Division, U.S. 
Coast Guard; telephone 361–939–5130, 
email CCWaterways@uscg.mil. 
SUPPLEMENTARY INFORMATION: 

I. Table of Abbreviations 

CFR Code of Federal Regulations 
DHS Department of Homeland Security 
FR Federal Register 
NPRM Notice of proposed rulemaking 
§ Section 
U.S.C. United States Code 

II. Background Information and 
Regulatory History 

The Coast Guard is issuing this 
temporary rule without prior notice and 
opportunity to comment pursuant to 
authority under section 4(a) of the 
Administrative Procedure Act (APA) (5 
U.S.C. 553(b)). This provision 
authorizes an agency to issue a rule 
without prior notice and opportunity to 
comment when the agency for good 
cause finds that those procedures are 
‘‘impracticable, unnecessary, or contrary 

to the public interest.’’ Under 5 U.S.C. 
553(b)(B), the Coast Guard finds that 
good cause exists for not publishing a 
notice of proposed rulemaking (NPRM) 
with respect to this rule because it is 
impracticable. We must establish this 
safety zone immediately to protect 
personnel, vessels, and the marine 
environment from potential hazards 
created by the fireworks display and 
lack sufficient time to provide a 
reasonable comment period and then to 
consider those comments before issuing 
the rule. 

Under 5 U.S.C. 553(d)(3), the Coast 
Guard finds that good cause exists for 
making this rule effective less than 30 
days after publication in the Federal 
Register. Delaying the effective date of 
this rule would be contrary to the public 
interest because immediate action is 
needed to respond to the potential 
safety hazards associated with fireworks 
launched from a barge in the waters of 
the Laguna Madre. 

III. Legal Authority and Need for Rule 

The Coast Guard is issuing this rule 
under authority in 46 U.S.C. 70034. The 
Captain of the Port Sector Corpus 
Christi (COTP) has determined that 
potential hazards associated with the 
fireworks display from 8:30 through 9 
p.m. on January 28, 2023, will be a 
safety concern for anyone within the 
waters of the Laguna Madre area with a 
200 yds radius from the following point; 
26°5′49.71″ N, 97°10′14.69″ W. The 
purpose of this rule is to ensure safety 
of vessels and persons on these 
navigable waters in the safety zone 
while the display of the fireworks takes 
place in the Laguna Madre. 

IV. Discussion of the Rule 

This rule establishes a temporary 
safety zone from 8:30 through 9 p.m. on 
January 28, 2023. The safety zone will 
encompass certain navigable waters of 
the Laguna Madre and is defined by a 
200 yds radius around the launching 
platform. The regulated area 
encompasses a 200 yds radius from the 
following point; 26°5′49.71″ N, 
97°10′14.69″ W. The fireworks display 
will take place in waters of the Laguna 
Madre. No vessel or person is permitted 
to enter the temporary safety zone 
during the effective period without 
obtaining permission from the COTP or 
a designated representative, who may be 
contacted on Channel 16 VHF–FM 
(156.8 MHz) or by telephone at 361– 
939–0450. The Coast Guard will issue 
Broadcast Notices to Mariners, Local 
Notices to Mariners, and/or Safety 
Marine Information Broadcasts as 
appropriate. 

V. Regulatory Analyses 

We developed this rule after 
considering numerous statutes and 
Executive orders related to rulemaking. 
Below we summarize our analyses 
based on a number of these statutes and 
Executive orders, and we discuss First 
Amendment rights of protestors. 

A. Regulatory Planning and Review 

Executive Orders 12866 and 13563 
direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits. 
This rule has not been designated a 
‘‘significant regulatory action,’’ under 
Executive Order 12866. Accordingly, 
this rule has not been reviewed by the 
Office of Management and Budget 
(OMB). 

This regulatory action determination 
is based on the size, location, and 
duration of the safety zone. The 
temporary safety zone will be enforced 
for a short period of less than one hour. 
The zone is limited to a 200 yds radius 
from the launching position of in the 
navigable waters of the Laguna Madre. 
The rule does not completely restrict the 
traffic within a waterway and allows 
mariners to request permission to enter 
the zone. 

B. Impact on Small Entities 

The Regulatory Flexibility Act of 
1980, 5 U.S.C. 601–612, as amended, 
requires Federal agencies to consider 
the potential impact of regulations on 
small entities during rulemaking. The 
term ‘‘small entities’’ comprises small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations of less than 50,000. 
The Coast Guard certifies under 5 U.S.C. 
605(b) that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 

While some owners or operators of 
vessels intending to transit the 
temporary safety zone may be small 
entities, for the reasons stated in section 
V.A above, this rule will not have a 
significant economic impact on any 
vessel owner or operator. 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we want to assist small entities in 
understanding this rule. If the rule 
would affect your small business, 
organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance, please contact the person 
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listed in the FOR FURTHER INFORMATION 
CONTACT section. 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1– 
888–REG–FAIR (1–888–734–3247). The 
Coast Guard will not retaliate against 
small entities that question or complain 
about this rule or any policy or action 
of the Coast Guard. 

C. Collection of Information 
This rule will not call for a new 

collection of information under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501–3520). 

D. Federalism and Indian Tribal 
Governments 

A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. We have 
analyzed this rule under that Order and 
have determined that it is consistent 
with the fundamental federalism 
principles and preemption requirements 
described in Executive Order 13132. 

Also, this rule does not have tribal 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. If you 
believe this rule has implications for 
federalism or Indian tribes, please 
contact the person listed in the FOR 
FURTHER INFORMATION CONTACT section 
above. 

E. Unfunded Mandates Reform Act 
The Unfunded Mandates Reform Act 

of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 

more in any one year. Though this rule 
will not result in such an expenditure, 
we do discuss the effects of this rule 
elsewhere in this preamble. 

F. Environment 

We have analyzed this rule under 
Department of Homeland Security 
Directive 023–01, and Environmental 
Planning, COMDTINST 5090.1 (series), 
which guide the Coast Guard in 
complying with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321–4370f) and have 
determined that this action is one of a 
category of actions that do not 
individually or cumulatively have a 
significant effect on the human 
environment. This rule involves 
establishment of a temporary safety 
zone for navigable waters of the Laguna 
Madre in a zone defined by a 200 yds 
radius from the following coordinate: 
26°5′49.71″ N, 97°10′14.69″ W. The 
safety zone is needed to protect 
personnel, vessels, and the marine 
environment from potential hazards 
created by fireworks display in the 
waters of the Laguna Madre. It is 
categorically excluded from further 
review under paragraph L60 of 
Appendix A, Table 1 of DHS Instruction 
Manual 023–01–001–01, Rev. 1. A 
record of environmental consideration 
is not necessary, but will be provided if 
needed. 

G. Protest Activities 

The Coast Guard respects the First 
Amendment rights of protesters. 
Protesters are asked to contact the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section to 
coordinate protest activities so that your 
message can be received without 
jeopardizing the safety or security of 
people, places or vessels. 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 

For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR part 165 as follows: 

PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

■ 1. The authority citation for part 165 
continues to read as follows: 

Authority: 46 U.S.C. 70034, 70051, 70124; 
33 CFR 1.05–1, 6.04–1, 6.04–6, and 160.5; 
Department of Homeland Security Delegation 
No. 00170.1, Revision No. 01.3. 

■ 2. Add § 165.T08–0070 to read as 
follows: 

§ 165.T08–0070 Safety Zone; Laguna 
Madre, South Padre Island, TX. 

(a) Location. The following area is a 
safety zone: all navigable waters of the 
Laguna Madre encompassed by a 200 
yds radius from the following point; 
26°5′49.71″ N, 97°10′14.69″ W. 

(b) Effective period. This section is 
effective from 8:30 through 9 p.m. on 
January 28, 2023. 

(c) Regulations. (1) According to the 
general regulations in § 165.23 of this 
part, entry into this temporary safety 
zone is prohibited unless authorized by 
the Captain of the Port Sector Corpus 
Christi (COTP) or a designated 
representative. They may be contacted 
on Channel 16 VHF–FM (156.8 MHz) or 
by telephone at 361–939–0450. 

(2) If permission is granted, all 
persons and vessels shall comply with 
the instructions of the COTP or 
designated representative. 

(d) Information broadcasts. The COTP 
or a designated representative will 
inform the public of the enforcement 
times and date for this safety zone 
through Broadcast Notices to Mariners, 
Local Notices to Mariners, and/or Safety 
Marine Information Broadcasts as 
appropriate. 

M.A. Cintron, 
Captain, U.S. Coast Guard, Acting Captain 
of the Port Sector Corpus Christi. 
[FR Doc. 2023–01911 Filed 1–30–23; 8:45 am] 

BILLING CODE 9110–04–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 1 

[MD Docket No. 20–270; FCC 22–94; FR ID 
123797] 

Schedule of Application Fees 

AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 

SUMMARY: In this document, the Federal 
Communications Commission 
(Commission) revises its Schedule of 
Application Fees to adjust for increases 
in the Consumer Price Index (CPI). 
DATES: Effective March 2, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Roland Helvajian, Office of Managing 
Director at (202) 418–0444. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Order, 
FCC 22–94, MD Docket No. 20–270, 
adopted on December 15, 2022 and 
released on December 16, 2022. Based 
on the CPI, there is an increase of 11.6 
percent in application fees. The full text 
of this document is available for public 
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inspection by downloading the text 
from the Commission’s website at 
http://transition.fcc.gov/Daily_Releases/ 
Daily_Business/2017/db0906/FCC-17- 
111A1.pdf. 

I. Administrative Matters 

A. Final Regulatory Flexibility Analysis 
1. No final regulatory flexibility 

analysis is required pursuant to 5 U.S.C. 
604(a) of the Regulatory Flexibility Act, 
5 U.S.C. 601 et seq. 

B. Final Paperwork Reduction Act of 
1995 Analysis 

2. This document does not contain 
new or modified information collection 
requirements subject to the Paperwork 
Reduction Act of 1995 (PRA), Public 
Law 104–13. In addition, therefore, it 
does not contain any new or modified 
information collection burden for small 
business concerns with fewer than 25 
employees, pursuant to the Small 
Business Paperwork Relief Act of 2002, 
Public Law 107–198, see 44 U.S.C. 
3506(c)(4). 

C. Congressional Review Act 
3. The Commission has determined, 

and the Administrator of the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
concurs that these rules are non-major 
under the Congressional Review Act, 5 
U.S.C. 804(2). The Commission will 
send a copy of this Report and Order to 
Congress and the Government 
Accountability Office pursuant to 5 
U.S.C. 801(a)(1)(A). 

II. Order 
4. By this Order, the Commission 

makes rule changes to Part 1 of the 
Commission’s rules, and adjusts its 
Schedule of Application Fees, 47 CFR 
1.1102 et seq., as listed in the Final 
Rules at the end of this document, to 
adjust its fees for processing 
applications and other filings. Section 
8(b)(1) of the Communications Act of 
1934, as amended (Communications Act 
or Act), requires the Commission, in 
every even-numbered year, to adjust the 
schedule of application fees to reflect 
increases or decreases in the Consumer 
Price Index (CPI), rounded to the nearest 
$5 increment. However, pursuant to 
section 8(b)(2) of the Act, the 
Commission may not adjust an 
application fee if: (1) in the case of a fee 
the current amount of which is less than 
$200, the adjustment would result in a 
change in the current amount of less 
than $10 or (2) in the case of a fee the 
current amount of which is $200 or 
more, the adjustment would result in a 
change in the current amount of less 
than 5 percent. 

5. In December 2020, pursuant to 
authority established by the RAY 
BAUM’S Act, the Commission adopted 
a new application fee schedule that 
significantly updated the Commission’s 
previous fee schedule in both types of 
applications and other processes 
covered by the fee requirement and also 
in the fee amounts. The application fees 
for the Office of Engineering and 
Technology and the Media Bureau 
became effective on July 15, 2021, for 
the Enforcement Bureau, the Wireline 
Competition Bureau, and the 
International Bureau on December 15, 
2021, and for the Wireless 
Telecommunications Bureau on April 
19, 2022. Pursuant to section 8(b) of the 
Act, we are required to adjust the 
application fee schedule this year. Thus, 
this Order adjusts the application fees to 
reflect the net change in the CPI of 11.6 
percent, an increase of 30.958 index 
points calculated from 267.054 to 
298.012. The adjustments comply with 
the requirements set forth in section 8(b) 
of the Act. 

6. Procedural Matters. The 
methodology and timing of adjustments 
to application fees are prescribed by 
statute at 47 U.S.C. 158(b). Because our 
action implementing the statute under 
section 8(b) leaves us no discretion, 
prior notice and comment is 
unnecessary pursuant to 5 U.S.C. 
553(b)(3)(B). Additionally, no final 
regulatory flexibility analysis is required 
pursuant to 5 U.S.C. 604(a) of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq. Further, this document does not 
contain new or modified information 
collection requirements subject to the 
Paperwork Reduction Act of 1995 
(PRA), Public Law 104–13. In addition, 
therefore, it does not contain any new 
or modified information collection 
burden for small business concerns with 
fewer than 25 employees, pursuant to 
the Small Business Paperwork Relief 
Act of 2002, Public Law 107–198, see 44 
U.S.C. 3506(c)(4). 

7. Additionally, the Commission has 
determined, and the Administrator of 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, concurs, that this rule is non- 
major under the Congressional Review 
Act, 5 U.S.C. 804(2). The Commission 
will send a copy of this Order to 
Congress and the Government 
Accountability Office pursuant to 5 
U.S.C. 801(a)(1)(A) and section 9a(b) of 
the Act. Notification of the fee 
adjustments made in this Order will 
also be published in the Federal 
Register. 

8. Electronic Payments. As a 
reminder, filers are required to submit 
payments electronically in accordance 

with the procedures set forth on the 
Commission’s website, https://
www.fcc.gov/licensing-databases/fees/ 
application-processing-fees. Payments 
can be made through the Commission 
Registration System (CORES), accessible 
at https://apps.fcc.gov/cores/ 
userLogin.do. To file applications, 
tariffs, and petitions, parties should 
utilize, as applicable, the Commission’s 
Electronic Tariff Filing System (ETFS) 
for tariffs, which can be found at https:// 
apps.fcc.gov/etfs/etfsHome.action, or 
the Electronic Comment Filing System 
(ECFS), which can be found at http://
apps.fcc.gov/ecfs/upload/display. 
Petitions filed in hard copy format 
should be submitted according to the 
procedures set forth on the web page of 
the Commission’s Office of the 
Secretary, accessible at https://
www.fcc.gov/seretary. 

III. Ordering Clauses 

9. Accordingly, it is ordered, that, 
pursuant to sections 1, 4(i), 4(j), and 8 
of the Communications Act of 1934, as 
amended, 47 U.S.C. 151, 154(i), 154(j), 
and 158, the rule changes specified 
herein are adopted and the Schedule of 
Application Fees, 47 CFR 1.1102 et seq., 
is amended as set forth in the Final 
Rules at the end of this document. 

10. It is further ordered that the rule 
changes and adjustments to the 
Schedule of Application Fees made 
herein shall become effective 30 days 
after publication in the Federal 
Register. 

11. It is further ordered that the Office 
of the Managing Director, Performance 
Evaluation and Records Management, 
shall send a copy of this Order in a 
report to be sent to Congress and the 
Government Accountability Office 
pursuant to the Congressional Review 
Act, 5 U.S.C. 801(a)(1)(A), and section 
9a(b) of the Act. 
Federal Communications Commission. 
Marlene Dortch, 
Secretary. 

Final Rules 

For the reasons discussed in the 
preamble, the Federal Communications 
Commission amends 47 CFR part 1 as 
follows: 

PART 1—PRACTICE AND 
PROCEDURE 

■ 1. The authority citation for part 1 
continues to read as follows: 

Authority: 47 U.S.C. chs. 2, 5, 9, 13; 28 
U.S.C. 2461 note, unless otherwise noted. 

■ 2. Amend § 1.1102 by adding 
introductory text, revising Table 1 to 
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paragraph (b), and Table 3 to paragraph 
(d) to read as follows: 

§ 1.1102 Schedule of charges for 
applications and other filings in the 
wireless telecommunications services. 

Some of the wireless application fees 
below have a regulatory fee component 
that must be paid at the time of a new 
or a renewal of a wireless application. 

Please refer to the Wireless Filing Guide 
for payment type codes at https://
www.fcc.gov/licensing-databases/fees/ 
application-processing-fees. 
* * * * * 

(b) * * * 

TABLE 1 TO PARAGRAPH (b) 

Site-based license applications New fee 

New license, major modification ..................................................................................................... $105. 
Extension Requests ........................................................................................................................ $50. 
Special temporary authority ............................................................................................................ $150. 
Assignment/transfer of control, initial call sign ................................................................................ $50. 
Assignment/transfer of control, each subsequent call sign, fee capped at 10 total call signs per 

application.
$35. 

Site-based license applications New fee Rule waivers associated with applications for assign-
ment/transfer of control, per transaction, assessed on the lead application.

$425. 

Rule waivers associated with applications for assignment/transfer of control, per transaction, 
assessed on the lead application.

$425. 

Rule waiver not associated with an application for assignment/transfer of control ....................... $425. 
Renewal .......................................................................................................................................... $35. 
Spectrum leasing ............................................................................................................................ $35. 
Maritime, Aviation, Microwave, Land Mobile, and Rural Radio ...................................................... Please refer to the Wireless Telecommuni-

cations Bureau Fee Filing Guide for Informa-
tion on the payment of an associated regu-
latory fee. 

* * * * * (d) * * * 

TABLE 3 TO PARAGRAPH (d) 

Geographic-based license applications New fee 

New License (other than Auctioned Licenses), Major Modification ................................................ $340. 
New License (Auctioned Licenses, Post-Auction Consolidated Long-Form and Short-Form Fee) 

(per application; NOT per call sign).
$3,545. 

Renewal .......................................................................................................................................... $50. 
Minor Modification ........................................................................................................................... $225. 
Construction Notification/Extensions ............................................................................................... $325. 
Special Temporary Authority ........................................................................................................... $375. 
Assignment/Transfer of Control, initial call sign .............................................................................. $215. 
Assignment/Transfer of Control, subsequent call sign ................................................................... $35. 
Spectrum Leasing ........................................................................................................................... $185. 
Rule waivers associated with applications for assignment/transfer of control, per transaction, 

assessed on the lead application.
$425. 

Rule waiver not associated with an application for assignment/transfer of control ....................... $425. 
Designated Entity Licensee Reportable Eligibility Event ................................................................ $50. 
Maritime, Microwave, Land Mobile, 218–219 MHz ......................................................................... Please refer to the Wireless Telecommuni-

cations Bureau Fee Filing Guide for informa-
tion on the payment of an associated regu-
latory fee. 

■ 3. Revise §§ 1.1103 through 1.1107 to 
read as follows: 

§ 1.1103 Schedule of charges for 
equipment approval, experimental radio 
services (or service). 

TABLE 1 TO § 1.1103 

Type of application Payment type code Fee amount 

Assignment of Grantee Code ....................................................................................... EAG .......................................................... $35.00 
New Station Authorization ............................................................................................ EAE ........................................................... 140.00 
Modification of Authorization ........................................................................................ EAE ........................................................... 140.00 
Renewal of Station Authorization ................................................................................. EAE ........................................................... 140.00 
Assignment of License or Transfer of Control ............................................................. EAE ........................................................... 140.00 
Special Temporary Authority ........................................................................................ EAE ........................................................... 140.00 
Confidentiality Request ................................................................................................ EAD ........................................................... 50.00 
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§ 1.1104 Schedule of charges for 
applications and other filings for media 
services. 

TABLE 1 TO § 1.1104 

Full power commercial and class A television stations 

Type of application Payment type code Fee amount 

New or Major Change, Construction Permit ..................... MVT .................................... $4,755/application (if no Auction). 
New or Major Change, Construction Permit ..................... MVS .................................... $5,395/application (if Auction, include Post-Auction, 

Consolidated Long & Short Form Fee). 
Minor Modification, Construction Permit ........................... MPT .................................... $1,490/application & 159. 
New License ..................................................................... MJT .................................... $425/application. 
License Renewal .............................................................. MGT ................................... $370/application. 
License Assignment (2100 Schedule 314 & 159 (long 

form).
MPU ................................... $1,390/station. 

License Assignment (2100 Schedule 316 & 159 (short 
form).

MDT .................................... $450/station. 

Transfer of Control (2100 Schedule 315 & 159 (long 
form).

MPU ................................... $1,390/station. 

Transfer of Control (2100 Schedule 316 & 159 (short 
form).

MDT .................................... $450/station. 

Call Sign ........................................................................... MBT .................................... $190/application. 
Special Temporary Authority ............................................ MPV .................................... $300/application. 
Petition for Rulemaking for New Community of License .. MRT .................................... $3,790/petition. 
Biennial Ownership Report (Full Power TV Stations 

Only).
MAT .................................... $95/station. 

TABLE 2 TO § 1.1104 

Commercial AM radio stations 

Type of application Payment type code Fee amount 

New or Major Change, Construction Permit ..................... MUR ................................... $4,440/application. 
New or Major Change, Construction Permit ..................... MVR ................................... $5,085/application. 
Minor Modification, Construction Permit ........................... MVU ................................... $720/application. 
New License ..................................................................... MMR ................................... $425/application. 
AM Directional Antenna .................................................... MOR ................................... $1,405/application. 
License Renewal .............................................................. MGR ................................... $365/application. 
License Assignment (2100 Schedule 314 & 159 (long 

form).
MPR ................................... $1,120/station. 

License Assignment (2100 Schedule 316 & 159 (short 
form).

MDR ................................... $475/station. 

Transfer of Control (2100 Schedule 315 & 159 (long 
form).

MPR ................................... $1,120/station. 

Transfer of Control (2100 Schedule 316 & 159 (short 
form).

MDR ................................... $475/station. 

Call Sign ........................................................................... MBR ................................... $190/application. 
Special Temporary Authority ............................................ MVV .................................... $325/application. 
Biennial Ownership Report ............................................... MAR ................................... $95/station. 

TABLE 3 TO § 1.1104 

Commercial FM radio stations 

Type of application Payment type code Fee amount 

New or Major Change, Construction Permit ..................... MTR .................................... $3,675/application, if no Auction. 
New or Major Change, Construction Permit ..................... MVW ................................... $4,290/application, if Auction, include Consolidated 

Long and Short Form Fee. 
Minor Modification, Construction Permit ........................... MVX .................................... $1,410/application. 
New License ..................................................................... MHR ................................... $260/application. 
FM Directional Antenna .................................................... MLR .................................... $705/application. 
License Renewal .............................................................. MGR ................................... $365/application. 
License Assignment (2100 Schedule 314 & 159 (long 

form).
MPR ................................... $1,120/station. 

License Assignment (2100 Schedule 316 & 159 (short 
form).

MDR ................................... $475/station. 

Transfer of Control (2100 Schedule 315 & 159 (long 
form).

MPR ................................... $1,120/station. 

Transfer of Control (2100 Schedule 316 & 159 (short 
form).

MDR ................................... $475/station. 
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TABLE 3 TO § 1.1104—Continued 

Commercial FM radio stations 

Type of application Payment type code Fee amount 

Call Sign ........................................................................... MBR ................................... $190/application. 
Special Temporary Authority ............................................ MVY .................................... $235/application. 
Petition for Rulemaking for New Community of License .. MRR ................................... $3,550/petition. 
Biennial Ownership Report ............................................... MAR ................................... $95/station. 

TABLE 4 TO § 1.1104 

FM translators 

Type of application Payment type code Fee amount 

New or Major Change, Construction Permit ..................... MOF ................................... $785/application, if no Auction. 
New or Major Change, Construction Permit ..................... MVZ .................................... $1,430/application, if Auction, include Consolidated 

Long and Short Form Fee. 
Minor Modification, Construction Permit ........................... MWA ................................... $235/application. 
New License ..................................................................... MEF .................................... $200/application. 
FM Translator/Booster License Renewal ......................... MAF .................................... $195/application. 
FM Translator/Booster Spec. Temp. Auth. ....................... MWB ................................... $190/application. 
FM Translator License Assignment (2100 Schedule 345 

& 159, 314 & 159, 316 & 159).
MDF .................................... $325/station. 

FM Translator Transfer of Control (2100 Schedule 345 & 
159, 315 & 159, 316 & 159).

MDF .................................... $325/station. 

FM Booster, New or Major Change, Construction Permit MOF ................................... $785/station. 
FM Booster, New License ................................................ MEF .................................... $200/application. 
FM Booster, Special Temporary Authority ....................... MWB ................................... $190/application. 

TABLE 5 TO § 1.1104 

Section 310 (b)(4) Foreign Ownership Petition 

Type of application Payment type code Fee amount 

Foreign Ownership Petition (separate and additional fee 
required for underlying application, if any).

MWC .................................. $2,775/application. 

TABLE 6 TO § 1.1104 

TV translators and LPTV stations 

Type of application Payment type code Fee amount 

New or Major Change, Construction Permit ..................... MOL .................................... $865/application, if no Auction. 
New or Major Change, Construction Permit ..................... MOK ................................... $1,505/application, if Auction, include Consolidated 

Long and Short Form Fee. 
New License ..................................................................... MEL .................................... $240/application. 
License Renewal .............................................................. MAL .................................... $160/application. 
Special Temporary Authority ............................................ MGL .................................... $300/application. 
License Assignment (2100 Schedule 345 & 159, 314 & 

159, 316 & 159).
MDL .................................... $375/station. 

Transfer of Control (2100 Schedule 345 & 159, 315 & 
159, 316 & 159).

MDL .................................... $375/station. 

Call Sign ........................................................................... MBT .................................... $190/application. 

TABLE 7 TO § 1.1104 

Cable television and cars license services 

Type of application Payment type code Fee amount 

Cable TV & CARS New License .................................................................................. TIC ............................................................ $500 
Cable TV & CARS License, Modification (Major) ........................................................ TID ............................................................ 385 
Cable TV & CARS License, Modification (Minor) ........................................................ TIE ............................................................ 50 
Cable TV & CARS License, Renewal .......................................................................... TIF ............................................................. 290 
Cable TV & CARS License, Assignment ..................................................................... TIG ............................................................ 405 
Cable TV & CARS License, Transfer of Control ......................................................... TIH ............................................................ 520 
Cable TV & CARS License, Special Temporary Authority .......................................... TGC .......................................................... 250 
Cable TV, Special Relief Petition ................................................................................. TQC .......................................................... 1,800 

VerDate Sep<11>2014 15:58 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00029 Fmt 4700 Sfmt 4700 E:\FR\FM\31JAR1.SGM 31JAR1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
U

LE
S



6174 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

TABLE 7 TO § 1.1104—Continued 

Cable television and cars license services 

Type of application Payment type code Fee amount 

Cable TV & CARS License, Registration Statement ................................................... TAC ........................................................... 115 
Cable TV & MVPD, Aeronautical Frequency Notification ............................................ TAB ........................................................... 100 

§ 1.1105 Schedule of charges for 
applications and other filings for the 
wireline competition services. 

TABLE 1 TO § 1.1105 

Wireline competition services 

Type of application Payment 
type code Fee amount 

Domestic 214 Applications—Part 63, Transfers of Control ......................................... CDU .......................................................... $1,375 
Domestic 214 Applications—Special Temporary Authority ......................................... CDV .......................................................... 755 
Domestic 214 Applications—Part 63 Discontinuances (Non-Standard Review) 

(Technology Transition Filings Subject to Section 63.71 (f) (2) (i) or Not Subject 
to Streamlined Automatic Grant, and Filings From Dominant Carriers Subject to 
60-Day Automatic Grant.

CDW ......................................................... 1,375 

Domestic 214 Applications—Part 63 Discontinuances (Standard Streamlined Re-
view) (All Other Domestic 214 Discontinuance Filings).

CDX .......................................................... 375 

VoIP Numbering ........................................................................................................... CDY .......................................................... 1,485 
Standard Tariff Filing .................................................................................................... CQK .......................................................... 1,040 
Complex Tariff Filing (annual access charge tariffs, new or restructured rate plans) 

(Large—all price cap LECs and entities involving more than 100 LECs).
CQL ........................................................... 7,300 

Complex Tariff Filing (annual access charge tariffs, new or restructured rate plans) 
(Small—other entities).

CQM .......................................................... 3,650 

Application for Special Permission for Waiver of Tariff Rules ..................................... CQN .......................................................... 420 
Waiver of Accounting Rules ......................................................................................... CQP .......................................................... 4,925 
Universal Service Fund Auction (combined long-form and short-form fee, paid only 

by winning bidder).
CQQ .......................................................... 3,310 

§ 1.1106 Schedule of charges for 
applications and other filings for the 
enforcement services. 

TABLE 1 TO § 1.1106 

Enforcement services 

Type of application Payment type code Fee amount 

Formal Complaint ......................................................................................................... CIZ ............................................................ $605 
Pole Attachment Complain ........................................................................................... TPC ........................................................... 605 
Petitions Regarding Law Enforcement Assistance Capability under CALEA .............. CLEA ......................................................... 7,750 

§ 1.1107 Schedule of charges for 
applications and other filings for the 
international services. 

INTERNATIONAL SERVICES 

Payment type code New fee 

Table 1 to § 1.1107 

Cable Landing License, per Application: 
New License, Cable Landing License Application, E- 

filed via MyIBFS.
CXT .................................... $4,280. 

Assignment/Transfer of Control, Submarine Cable 
Landing—Assignment of License or Transfer of 
Control, E-filed via MyIBFS.

CUT .................................... $1,375. 
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INTERNATIONAL SERVICES—Continued 

Payment type code New fee 

Pro Forma Assignment/Transfer of Control, Sub-
marine Cable Landing—Assignment of License or 
Transfer of Control, E-filed via MyIBFS.

DAA .................................... $445. 

Foreign Carrier Affiliation Notification, Foreign Car-
rier Affiliation Notification (FCN), E-filed via 
MyIBFS.

DAB .................................... $550. 

Modification, Submarine Cable Landing—Modifica-
tion of License, E-filed via MyIBFS.

DAC .................................... $1,375. 

Renewal ..................................................................... DAD .................................... $2,725. 
Special Temporary Authority, Submarine Cable 

Landing—Request for Special Temporary Author-
ity, E-filed via MyIBFS.

DAE .................................... $755. 

Waiver ........................................................................ DAF .................................... $375. 

Table 2 to § 1.1107 

International Section 214 Authorization, per Application: 
New Authorization, International Section 214 Appli-

cation, E-filed via MyIBFS.
DAG .................................... $875. 

Assignment/Transfer of Control, International Sec-
tion 214 Authorizations For Assignment Or Trans-
fer of Control, E-filed via MyIBFS.

CUT .................................... $1,375. 

Pro forma Assignment/Transfer of Control, Inter-
national Section 214 Authorizations For Assign-
ment Or Transfer of Control, E-filed via MyIBFS.

DAA .................................... $445. 

Foreign Carrier Affiliation Notification, Foreign Car-
rier Affiliation Notification (FCN), E-filed via 
MyIBFS.

DAB .................................... $550. 

Modification, International Section 214—Modification 
of Authorization, E-filed via MyIBFS.

DAH .................................... $755. 

Special Temporary Authority, International Section 
214 Special Temporary Authority Application, E- 
filed via MyIBFS.

DAE .................................... $755. 

Waiver ........................................................................ DAF .................................... $375. 
Discontinuance of services ........................................ DAJ ..................................... $375. 

Table 3 to § 1.1107 

Section 310(b) Foreign Ownership, per Application: 
Petition for Declaratory Ruling, Section 310(b) Peti-

tion for Declaratory Ruling, E-filed via MyIBFS.
DAK .................................... $2,775. 

Waiver ............................................................................... DAF .................................... $375. 

Table 4 to § 1.1107 

Recognized Operating Agency per Application: 
Application for ROA Status, Recognized Operating 

Agency Filing, E-filed via MyIBFS.
DAL .................................... $1,280. 

Waiver ........................................................................ DAF .................................... $375. 

Table 5 to § 1.1107 

Data Network Identification Code (DNIC), per Applica-
tion: 

New DNIC, Data Network Identification Code Filing, 
E-filed via MyIBFS.

DAM ................................... $875. 

Waiver ........................................................................ DAF .................................... $375. 

Table 6 to § 1.1107 

International Signaling Point Code (ISPC), per Applica-
tion: 

New ISPC, International Signalling Point Code Fil-
ing, E-filed via MyIBFS.

DAN .................................... $875. 

Transfer of Control .................................................... DAP .................................... $755. 
Modification ................................................................ DAH .................................... $755. 
Waiver ........................................................................ DAF .................................... $375. 

Table 7 to § 1.1107 

Satellite Earth Station Applications: 
Fixed or Temporary Fixed Transmit or Transmit/Receive 

Earth Stations, per Call Sign: 
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INTERNATIONAL SERVICES—Continued 

Payment type code New fee 

Initial application, single site ...................................... BAX .................................... $400. 
Initial application, multiple sites ................................. BAY .................................... $7,270. 

Receive Only Earth Stations License or Registration, per 
Call Sign or Registration: 

Initial application or registration, single site .............. CMO ................................... $195. 
Initial application or registration, multiple sites, per 

system.
CMP ................................... $520. 

Initial application for Blanket Earth Stations, per Call 
Sign.

CMQ ................................... $400. 

Mobile Earth Stations Applications, per Call Sign: 
Initial Application for Blanket Authorization, per sys-

tem, per Call Sign.
BGB .................................... $910. 

Amendments to Earth Station Applications or Registra-
tions per Call Sign: 

Single Site ................................................................. BGC .................................... $480. 
Multiple Sites ............................................................. BGD .................................... $705. 

Earth Stations, Other Applications: 
Applications for Modification of Earth Station Li-

censes or Registrations, per Call Sign.
BGE .................................... $610. 

Assignment or Transfer of Control of Earth Station 
Licenses or Registrations, per Call Sign.

BGF .................................... $830 (first call sign). 

BGG ................................... $445 (for each additional call sign). 
Pro Forma Assignment or Transfer of Control of 

Earth Station Licenses or Registrations, per 
Transaction.

BHA .................................... $445. 

Earth Stations, Special Temporary Authority, per 
Call Sign.

BHD * .................................. $220. 

Table 8 to § 1.1107 

Earth Station Renewals of Licenses, per Call Sign: 
Single Site ................................................................. BHB .................................... $130. 
Multiple Sites ............................................................. BHC .................................... $160. 

Earth Station Requests for U.S. Market Access for Non- 
U.S. Licensed Space Stations.

............................................. See Space Stations. 

Table 9 to § 1.1107 

Satellite Space Station Applications.
Space Stations, Geostationary Orbit: 

Application for Authority to Construct, Deploy, and 
Operate, per satellite.

BNY .................................... $3,965. 

Application for Authority to Operate, per satellite ..... BNZ .................................... $3,965. 
Space Stations, Non-Geostationary Orbit: 

Application for Authority to Construct, Deploy, and 
Operate, per system of technically identical sat-
ellites, per Call Sign.

CLW ................................... $16,795. 

Application for Authority to Operate, per system of 
technically identical satellites, per Call Sign.

CLY .................................... $16,795. 

Space Stations, Petition for Declaratory Ruling for For-
eign-Licensed Space Station to Access the U.S. Mar-
ket: 

Geostationary Orbit, per Call Sign ............................ FAB .................................... $3,965. 
Non-Geostationary Orbit, per Call Sign ..................... FAC .................................... $16,795. 
Small Satellites, per Call Sign ................................... FAD .................................... $2,425. 

Space Stations, Small Satellites, or Small Spacecraft: 
Application to Construct, Deploy, and Operate, per 

Call Sign.
FAE .................................... $2,425. 

Other Applications for Space Stations: 
Space Stations, Amendments, per Call Sign ............ FAF ..................................... $1,810. 
Space Stations, Modifications, per Call Sign ............ FAG .................................... $2,785. 
Space Stations, Assignment or Transfer of Control, 

per Call Sign.
FAH .................................... $830 (first call sign). 

FAJ ..................................... $445 (for each additional call sign). 
Space Stations, Pro Forma Assignment or Transfer 

of Control, per transaction.
FAK .................................... $445. 

Space Stations, Special Temporary Authority, per 
Call Sign.

FAL ..................................... $1,600. 

Unified Space Station and Earth Station Initial Applica-
tion, Amendment, and Modification: 

Unified Space Station and Earth Station Initial Appli-
cation, Amendment, and Modification.

FCC Form 312 with Sched-
ules B & S.

Applicable Space Station Fee + Applicable Earth Sta-
tion Fee. 
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INTERNATIONAL SERVICES—Continued 

Payment type code New fee 

Table 10 to § 1.1107 

International Broadcast Stations (IBS) Applications: 
New Construction Permit ........................................... MSN ................................... $4,475. 
Construction Permit Modification ............................... FAN .................................... $4,475. 
New License .............................................................. MNN ................................... $1,010. 
License Renewal ....................................................... MFN .................................... $255. 
Frequency Assignment .............................................. MAN ................................... $90. 
Transfer of Control .................................................... MCN ................................... $665. 
Special Temporary Authority ..................................... MGN ................................... $440. 

Table 11 to § 1.1107 

Permit to Deliver Programs to Foreign Broadcast Sta-
tions under Section 325(c) Applications: 

New License .............................................................. MBU ................................... $400. 
License Modification .................................................. MBV .................................... $205. 
License Renewal ....................................................... MBW ................................... $175. 
Special Temporary Authority, Written Request ......... MBX .................................... $175. 
Transfer of Control, Written Request ........................ MBY .................................... $290. 

[FR Doc. 2023–01470 Filed 1–30–23; 8:45 am] 

BILLING CODE 6712–01–P 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17 
[Docket No. FWS–R2–ES–2021–0069; 
FF09E21000 FXES1111090FEDR 234] 

RIN 1018–BG01 

Endangered and Threatened Wildlife 
and Plants; Endangered Species 
Status for Sacramento Mountains 
Checkerspot Butterfly 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Final rule. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), are listing the 
Sacramento Mountains checkerspot 
butterfly (Euphydryas anicia 
cloudcrofti), a butterfly from New 
Mexico, as an endangered species under 
the Endangered Species Act of 1973 
(Act), as amended. This rule extends the 
Act’s protections to the Sacramento 
Mountains checkerspot butterfly. We 
will propose the designation of critical 
habitat for the Sacramento Mountains 
checkerspot butterfly in a future 
rulemaking. 
DATES: This rule is effective March 2, 
2023. 
ADDRESSES: The January 25, 2022, 
proposed rule (87 FR 3739) and this 
final rule are available on the internet at 
https://www.regulations.gov. Comments 
and materials we received, as well as 
supporting documentation we used in 
preparing this rule, are available for 

public inspection at https://
www.regulations.gov at Docket No. 
FWS–R2–ES–2021–0069. 

FOR FURTHER INFORMATION CONTACT: 
Shawn Sartorius, Field Supervisor, U.S. 
Fish and Wildlife Service, New Mexico 
Ecological Services Field Office, 2105 
Osuna NE, Albuquerque, NM 87113; 
telephone 505–346–2525. Individuals in 
the United States who are deaf, 
deafblind, hard of hearing, or have a 
speech disability may dial 711 (TTY, 
TDD, or TeleBraille) to access 
telecommunications relay services. 
Individuals outside the United States 
should use the relay services offered 
within their country to make 
international calls to the point-of- 
contact in the United States. 

SUPPLEMENTARY INFORMATION: 

Executive Summary 

Why we need to publish a rule. Under 
the Act, a species warrants listing if it 
meets the definition of an endangered 
species (in danger of extinction 
throughout all or a significant portion of 
its range) or a threatened species (likely 
to become endangered within the 
foreseeable future throughout all or a 
significant portion of its range). If we 
determine that a species warrants 
listing, we must list the species 
promptly and designate the species’ 
critical habitat to the maximum extent 
prudent and determinable. We have 
determined that the Sacramento 
Mountains checkerspot butterfly meets 
the definition of an endangered species; 
therefore, we are listing it as such. 
Listing a species as an endangered or 
threatened species can be completed 
only by issuing a rule through the 
Administrative Procedure Act 

rulemaking process (5 U.S.C. 551 et 
seq.). 

What this document does. We are 
listing the Sacramento Mountains 
checkerspot butterfly as an endangered 
species under the Act. As explained 
later in this document, we are working 
on a separate rule to propose critical 
habitat for the Sacramento Mountains 
checkerspot butterfly. 

The basis for our action. Under the 
Act, we may determine that a species is 
an endangered or threatened species 
because of any of five factors: (A) The 
present or threatened destruction, 
modification, or curtailment of its 
habitat or range; (B) overutilization for 
commercial, recreational, scientific, or 
educational purposes; (C) disease or 
predation; (D) the inadequacy of 
existing regulatory mechanisms; or (E) 
other natural or manmade factors 
affecting its continued existence. We 
have determined that the Sacramento 
Mountains checkerspot butterfly is 
endangered due to the following threats: 
incompatible grazing, recreation, 
climate change, invasive and nonnative 
plants, and an altered wildfire regime. 

Section 4(a)(3) of the Act requires the 
Secretary of the Interior (Secretary) to 
designate critical habitat concurrent 
with listing to the maximum extent 
prudent and determinable. Section 
3(5)(A) of the Act defines critical habitat 
as (i) the specific areas within the 
geographical area occupied by the 
species, at the time it is listed, on which 
are found those physical or biological 
features (I) essential to the conservation 
of the species and (II) which may 
require special management 
considerations or protections; and (ii) 
specific areas outside the geographical 
area occupied by the species at the time 
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it is listed, upon a determination by the 
Secretary that such areas are essential 
for the conservation of the species. 
Section 4(b)(2) of the Act states that the 
Secretary must make the designation on 
the basis of the best scientific data 
available and after taking into 
consideration the economic impact, the 
impact on national security, and any 
other relevant impacts of specifying any 
particular area as critical habitat. 

We determined that designation of 
critical habitat was prudent but not 
determinable at this time because 
specific information needed to analyze 
the impacts of designation was lacking. 
We are still in the process of assessing 
this information. We plan to publish a 
proposed rule to designate critical 
habitat for the Sacramento Mountains 
checkerspot butterfly in the near future. 

Previous Federal Actions 

On January 25, 2022, we published in 
the Federal Register (87 FR 3739) a 
proposed rule to list the Sacramento 
Mountains checkerspot butterfly as an 
endangered species and concluded that 
critical habitat was not determinable at 
that time (16 U.S.C. 1531 et seq.). Please 
refer to that proposed rule for a detailed 
description of previous Federal actions 
concerning this butterfly. 

Peer Review 

An assessment team prepared a 
current condition assessment report for 
the Sacramento Mountains checkerspot 
butterfly. The team was composed of 
Service biologists in consultation with 
other species experts. The report 
represents a compilation of the best 
scientific and commercial data available 
concerning the status of the Sacramento 
Mountains checkerspot butterfly, 
including the impacts of past and 
present factors (both negative and 
beneficial) affecting the subspecies. In 
accordance with our joint policy on peer 
review published in the Federal 
Register on July 1, 1994 (59 FR 34270), 
and our August 22, 2016, memorandum 
updating and clarifying the role of peer 
review of listing actions under the Act, 
we solicited independent scientific 
review of the information contained in 
the report. As discussed in the proposed 
rule, we sent the report to five 
appropriate and independent peer 
reviewers and received three responses. 
The peer reviews can be found at 
https://www.regulations.gov. In 
preparing the proposed rule, we 
incorporated the results of these 
reviews, as appropriate, into the report, 
which was the foundation for the 
proposed rule and this final rule. 

Summary of Changes From the 
Proposed Rule 

We received comments and suggested 
clarifications on the January 25, 2022, 
proposed rule, and we updated the 
corresponding text of the current 
condition assessment report and this 
rule. Those updates include: 

(1) New observation data of the 
butterfly in 2020 in Bailey Canyon; 

(2) Additional details and clarification 
on elk, feral horse, and cattle grazing; 
and 

(3) Several nonsubstantive 
clarifications and corrections to ensure 
better consistency, clarify some 
information, and update references. 

We did not make any substantial 
changes to this final rule after 
consideration of the comments we 
received on the proposed rule. 

Summary of Comments and 
Recommendations 

In the proposed rule published on 
January 25, 2022 (87 FR 3739), we 
requested that all interested parties 
submit written comments on the 
proposal by March 28, 2022. We also 
contacted appropriate Federal and State 
agencies, scientific experts and 
organizations, and other interested 
parties and invited them to comment on 
the proposal. Newspaper notices 
inviting general public comment were 
published in the Alamogordo Daily 
News, Albuquerque Journal, Las Cruces 
Sun-News, Rio Rancho Observer, and 
Ruidoso News. We did not receive any 
requests for a public hearing. 

Peer Review Comments 

As discussed in Peer Review above, 
we received comments from three peer 
reviewers on the current condition 
assessment report. We reviewed all 
comments we received from the peer 
reviewers for substantive issues and 
new information regarding the 
information contained in the current 
condition assessment report. The peer 
reviewers generally concurred with our 
methods and conclusions, and provided 
additional information, clarifications, 
and suggestions that we incorporated 
into an updated version of the current 
condition assessment report. The peer 
reviewers’ comments did not change our 
determination that the Sacramento 
Mountains checkerspot butterfly meets 
the definition of an endangered species 
under the Act. Below is a summary of 
comments from peer reviewers we 
received. 

(1) Comment: Peer reviewers 
commented that we should add 
information to specific sections of the 
current condition assessment report, 

such as climate change and the 
butterfly’s life history. 

Response: We added information to 
these discussions in the current 
condition assessment report. We 
elaborated where appropriate but did 
not go into as great of detail as the 
reviewers requested because our 
analysis indicates that the butterfly is in 
danger of extinction based on its current 
condition. We acknowledge that there is 
a greater body of work on these issues, 
such as climate change in the 
southwestern United States, and the 
current condition assessment report is 
not meant to be a comprehensive 
literature review on climate change 
overall, nor would it change our 
analysis. We will ensure that the 
impacts of climate change and all other 
appropriate information as it relates to 
the butterfly, its life history, and 
resources are included in recovery 
planning. 

Federal Agency Comments 
(2) Comment: The U.S. Forest Service 

(Forest Service) commented that we 
need to define intensive grazing and 
explain how to measure that in 
monitoring and defined violations. They 
further commented that new chemicals 
and methods of herbicide use need to be 
clarified. 

Response: We are not able to provide 
a specific definition on what constitutes 
intensive grazing. Rather, we changed 
‘‘intensive’’ to ‘‘incompatible’’ to 
capture any grazing activities that are 
incompatible with the needs of the 
Sacramento Mountains checkerspot 
butterfly. This may include any 
activities that reduce suitable butterfly 
habitat by impacting the resource needs 
of the butterfly, such as presence/ 
quantity of host plants, nectar sources, 
or moisture. We are also not able to 
provide information on how new 
chemicals and methods of herbicide use 
may affect the subspecies. The use of 
herbicide by a Federal agency in the 
presence of a listed species would 
require that Federal agency to consult 
with the Service under section 7 of the 
Act to ensure that the action is not 
likely to jeopardize the species. 
Similarly, should a Federal agency use 
a new chemical or change the timing of 
herbicide use, they would have to 
consult with the Service. Particular 
information regarding use and timing of 
that chemical would be elucidated in 
the consultation process, and avoidance 
and minimization measures would be 
determined. 

(3) Comment: The Forest Service 
stated that the use of herbicide/ 
pesticides in the list of actions that may 
not violate section 9 of the Act is a 
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contradiction to the conservation 
recommendation that herbicides should 
be used to restore butterfly habitat. 

Response: In the January 25, 2022, 
proposed rule (87 FR 3739), we state 
that herbicide application authorized or 
carried out by a Federal agency would 
not likely violate section 9 of the Act. 
We clarify in this final rule that any use 
of herbicides that would result in take 
of the butterfly would be a violation, not 
the use of herbicide itself. The use of 
herbicide or pesticides by a Federal 
agency in the presence of a listed 
species would require that Federal 
agency to consult with the Service 
under section 7 of the Act to ensure that 
the Federal agency action is not likely 
to jeopardize the species, but we do not 
consider that herbicide use itself would 
likely result in a violation of section 9 
of the Act. Herbicides may also be used 
as a tool for habitat restoration and 
would not be a violation of section 9 of 
the Act if used as directed by the label 
and after the Federal action agency 
consults with the Service. 

State Agency Comments 
(4) Comment: New Mexico 

Department of Game and Fish 
commented that the limited data 
available are insufficient to draw 
conclusions regarding the impact of elk 
on the butterfly. 

Response: We considered the best 
scientific and commercial data available 
regarding the Sacramento Mountains 
checkerspot butterfly to evaluate its 
status under the Act. Also, in 
accordance with our peer review policy 
published on July 1, 1994 (59 FR 
34270), we solicited peer review from 
knowledgeable individuals with 
scientific expertise that included 
familiarity with the Sacramento 
Mountains checkerspot butterfly, the 
geographic region in which the 
subspecies occurs, and conservation 
biology principles. Additionally, we 
requested comments or information 
from other concerned governmental 
agencies, Native American Tribes, the 
scientific community, industry, and any 
other interested parties concerning the 
January 25, 2022, proposed rule (87 FR 
3739). Comments and information we 
received helped inform this final rule. 
Elk will browse New Mexico 
beardtongue (Penstemon neomexicanus) 
during drought conditions, as vegetation 
becomes scarce (McIntyre 2021, pers. 
comm.). This causes the New Mexico 
beardtongue to remain as small rosettes 
that are not large enough to support tent 
colonies of caterpillars and any larvae 
will starve after hatching. Browsing 
ultimately reduces available host plants, 
which are an essential need for the 

viability of the Sacramento Mountains 
checkerspot butterfly. Therefore, we 
think it is reasonable to conclude, as we 
did in this final rule, that elk grazing 
can impact the Sacramento Mountains 
checkerspot butterfly’s viability, 
especially when populations are at low 
numbers. 

We agree that outside of drought 
conditions, the effect of elk on the 
butterfly’s habitat is different and more 
nuanced. We acknowledge that elk are 
a natural part of the ecosystem, filling 
an ecological niche that is generally 
compatible with the viability of the 
butterfly. However, during times of 
prolonged drought, synergistic effects 
lead to increased habitat degradation, 
during which times both butterflies and 
elk can be negatively impacted by 
increased temperature, decreased 
precipitation, and increased browse 
pressure from other ungulates. 

(5) Comment: The New Mexico 
Department of Agriculture stated that 
the proposed rule implied that livestock 
grazing is not a risk factor to the 
butterfly due to the absence of livestock, 
which can be misconstrued to suggest 
that if the Forest Service were to resume 
livestock grazing within the range of the 
subspecies, that would be incompatible 
with the conservation of the subspecies. 

Response: The previous version of the 
current condition assessment report 
(Service 2021, pp. 12–13) stated that 
there is no information indicating that 
livestock grazing significantly affects the 
butterfly’s status now or will do so in 
the foreseeable future; therefore, 
livestock grazing is not a significant 
threat to the butterfly because it does 
not occur within areas where the 
butterfly is currently extant. In this rule, 
we clarify that livestock grazing, were it 
to occur within occupied habitat, has 
the potential to impact the Sacramento 
Mountains checkerspot butterfly 
especially during drought conditions. 
We acknowledge that livestock grazing 
does occur within the butterfly’s 
historical range and acts synergistically 
to contribute to the decline of habitat 
suitability within those active 
allotments. We amended the current 
condition assessment report and the 
information in this rule to reflect this 
analysis of current condition and how it 
has impacted the subspecies previously. 
We have also updated the discussion in 
this final rule of how grazing might 
affect the butterfly’s status now and into 
the foreseeable future. 

Public Comments 
We received 45 public comments on 

the proposed rule. One comment 
provided us with new information on 
the Bailey Canyon population that we 

have incorporated into our analysis, but 
it did not change our determination that 
the Sacramento Mountains checkerspot 
butterfly is in danger of extinction. The 
remaining comments did not provide 
any new substantial information on the 
subspecies’ status or threats. Therefore, 
none of the public comments we 
received changed our determination that 
the Sacramento Mountains checkerspot 
butterfly meets the Act’s definition of an 
endangered species. Some commenters 
provided suggestions that apply to 
issues outside the scope of this 
rulemaking, such as recovery strategies 
for the Sacramento Mountains 
checkerspot butterfly, but these 
suggestions are not directly related to 
the butterfly’s this final rule to list the 
species as an endangered species. These 
general comments included topics such 
as the role of the Sacramento Mountains 
checkerspot butterfly in the ecosystem, 
the importance of habitat heterogeneity, 
and the use of specific conservation 
measures. While these comments are 
not directly incorporated into this final 
rule, we have noted the suggestions and 
look forward to working with our 
partners on these topics during recovery 
planning for the Sacramento Mountains 
checkerspot butterfly. Comments that 
we incorporated as changes into this 
final rule, comments outside the scope 
of this rulemaking, and comments 
without supporting information did not 
warrant an explicit response and, thus, 
are not presented here. Identical or 
similar comments have been 
consolidated, and a single response is 
provided below. 

(6) Comment: Several commenters 
stated that critical habitat should be 
designated for the Sacramento 
Mountains checkerspot butterfly. One 
commenter said that it is determinable 
and gave information on where we 
should propose critical habitat, while 
another recommended an approach for 
us to use for the economic analysis. 

Response: Section 4(a)(3) of the Act 
and implementing regulations (50 CFR 
424.12) require that we designate 
critical habitat at the time a species is 
determined to be an endangered or 
threatened species, to the maximum 
extent prudent and determinable. In the 
proposed listing rule (87 FR 3739; 
January 25, 2022), we determined that 
designation of critical habitat was 
prudent but not determinable because 
specific information needed to analyze 
the economic and environmental 
impacts of designation was lacking. 
Those analyses were not yet completed 
at the time we published the proposed 
rule. We are currently in the process of 
assessing this information, and we plan 
to publish a proposed rule to designate 
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critical habitat for the Sacramento 
Mountains checkerspot butterfly in the 
near future. In that upcoming 
rulemaking, we will evaluate areas to 
determine if they should be proposed 
for critical habitat. We will request 
public comments on the proposed 
designation of critical habitat for the 
Sacramento Mountains checkerspot 
butterfly when we publish that 
proposed rule. 

(7) Comment: Several commenters 
stated concerns about the impacts to 
landowners, such as taking away their 
property rights and use of pesticides 
and stated that we should compensate 
affected landowners. Another 
commenter added that the Act is 
harmful to landowners and violates the 
5th Amendment. 

Response: The 5th Amendment states 
that private property may not be taken 
for public use without just 
compensation. The mere promulgation 
of a regulation, such as the listing of a 
species under the Act, does not take 
private property, unless the regulation 
on its face denies the property owners 
all economically beneficial or 
productive use of their land, which is 
not the case with the listing of the 
Sacramento Mountains checkerspot 
butterfly. 

The presence of a listed species does 
not affect land ownership, establish any 
restrictions on use of or access to the 
designated areas, establish specific land 
management standards or prescriptions, 
or prevent access to any land. Therefore, 
the Act does not violate the 5th 
Amendment as private property is not 
being taken for public use. Additionally, 
the presence of a listed species does not 
allow the Federal Government or public 
to access private lands. 

The Act does not authorize the 
Service to regulate private actions on 
private lands, and landowners are not 
obligated to incur any costs related to 
the species’ conservation or to alter their 
current land management. Programs are 
available to private landowners to 
obtain permits for the incidental take of 
a listed species (see 50 CFR 17.22 for 
endangered wildlife and 50 CFR 17.32 
for threatened wildlife) and to assist in 
the voluntary conservation of listed 
species. Voluntary conservation 
programs may provide technical or 
financial assistance to the landowner. 
Private landowners may contact their 
local Service field office to obtain 
information about these permits and 
programs. 

(8) Comment: One commenter stated 
that the Sacramento Mountains 
checkerspot butterfly is not a true 
subspecies. 

Response: We considered the best 
scientific and commercial data available 
regarding the Sacramento Mountains 
checkerspot butterfly’s taxonomy. The 
Sacramento Mountains checkerspot 
butterfly was first described as a 
subspecies of the Anicia checkerspot in 
1980 (Ferris and Holland 1980, pp. 3– 
9), which was later corroborated 
(Glassberg 2017, p. 207; Pohl et al. 2016, 
p. 315). Checkerspot butterflies in the 
Euphydryas genus are similar but can be 
distinguished from one another by 
several subtle morphological traits. The 
Sacramento Mountains checkerspot 
butterfly has darker colors overall 
compared to other checkerspots (Ferris 
and Holland 1980, p. 5). Therefore, we 
reaffirm our previous conclusion that 
the Sacramento Mountain’s checkerspot 
butterfly is a valid species, and thus, a 
valid listable entity under the Act. 

(9) Comment: One commenter stated 
that there are many aspects of the 
butterfly’s life history that are unknown 
or not well understood, which makes it 
impossible to determine the butterfly’s 
viability. 

Response: We based this final listing 
determination on the best available 
scientific and commercial information, 
and the commenter did not provide any 
new information for us to consider. The 
best available information on the 
Sacramento Mountains checkerspot 
butterfly indicates the butterfly needs 
host plants, larval food sources, and 
climatic moisture. In assessing the 
viability of the butterfly, the best 
available scientific and commercial data 
provide information about some aspects 
of subspecies’ biology and habitat 
requirements but may not represent a 
full and complete knowledge of the 
subspecies. We drew reasonable 
conclusions about other aspects of the 
subspecies’ biology and requirements 
based on similar species, similar 
habitats, and best available information. 

(10) Comment: Two commenters 
asked what our standard is for the ‘‘best 
available science.’’ 

Response: In accordance with section 
4 of the Act, we are required to list a 
species on the basis of the best scientific 
and commercial data available. Further, 
our Policy on Information Standards 
under the Act (published in the Federal 
Register on July 1, 1994 (59 FR 34271)), 
the Information Quality Act (section 515 
of the Treasury and General 
Government Appropriations Act for 
Fiscal Year 2001 (Pub. L. 106–554; H.R. 
5658)), and our associated Information 
Quality Guidelines (https://
www.fws.gov/program/information- 
quality) provide criteria and guidance, 
and establish procedures to ensure that 
our decisions are based on the best 

scientific data available. They require 
our biologists, to the extent consistent 
with the Act and with the use of the best 
scientific data available, to use primary 
and original sources of information as 
the basis for listing recommendations. 
Primary or original information sources 
are those that are closest to the subject 
being studied, as opposed to those that 
cite, comment on, or build upon 
primary sources. The Act and our 
regulations do not require us to use only 
peer-reviewed literature, but instead 
they require us to use the ‘‘best 
scientific data available’’ in a listing 
determination. We use information from 
many different sources, including, but 
not limited to, articles in peer-reviewed 
journals, scientific status surveys and 
studies completed by qualified 
individuals, Master’s thesis research 
that has been reviewed but not 
published in a journal, other 
unpublished governmental and 
nongovernmental reports, reports 
prepared by industry, personal 
communication about management or 
other relevant topics, conservation plans 
developed by States and counties, 
biological assessments, other 
unpublished materials, experts’ 
opinions or personal knowledge, and 
other sources. We have considered 
published articles, unpublished 
research, habitat modeling reports, 
digital data publicly available on the 
internet, and the expert opinion of 
subject biologists to determine that the 
Sacramento Mountains checkerspot 
butterfly meets the Act’s definition of an 
endangered species. 

Also, in accordance with our peer 
review policy published on July 1, 1994 
(59 FR 34270), we solicited peer review 
from knowledgeable individuals with 
scientific expertise that included 
familiarity with the Sacramento 
Mountains checkerspot butterfly, the 
geographic region in which the 
subspecies occurs, and conservation 
biology principles. Additionally, we 
requested comments or information 
from other concerned governmental 
agencies, Native American Tribes, the 
scientific community, industry, and any 
other interested parties concerning our 
January 25, 2022, proposed rule (87 FR 
3739). Comments and information we 
received helped inform this final rule. 

(11) Comment: One commenter asked 
how the public will know if comments 
are considered in making a 
determination or merely noted as 
‘‘commercial data’’ and are therefore not 
actually considered. 

Response: In accordance with section 
4 of the Act, we are required to list a 
species on the basis of the best scientific 
and commercial data available. 

VerDate Sep<11>2014 15:58 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00036 Fmt 4700 Sfmt 4700 E:\FR\FM\31JAR1.SGM 31JAR1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
U

LE
S

https://www.fws.gov/program/information-quality
https://www.fws.gov/program/information-quality
https://www.fws.gov/program/information-quality


6181 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

Therefore, if any comments are received 
that we classify as ‘‘commercial data,’’ 
they are considered in our listing 
determination. 

(12) Comment: One commenter also 
asked how the Service plans to address 
drought and other natural occurrences 
that are affecting the Sacramento 
Mountains checkerspot butterfly. 

Response: Drought and other 
naturally occurring events are important 
as they relate to the conservation needs 
of the butterfly, and we will consider 
these factors as we develop a recovery 
plan and specific recovery strategies for 
the conservation of the Sacramento 
Mountains checkerspot butterfly. 

(13) Comment: One commenter asked 
if the Service bears the total cost of 
management actions as they relate to 
recovery. 

Response: The Service puts as many 
resources as we can, including recovery 
grant funding and staff time, into the 
implementation of recovery actions. 
Additionally, we also rely on expertise 
and funding from other Federal 
agencies, States, Tribes, and other 
entities to implement recovery of listed 
species. 

(14) Comment: One commenter asked 
which animal(s) any exclosures are 
meant to keep out of butterfly habitat on 
the Lincoln National Forest and how 
many taxpayer dollars will be spent to 
construct these exclosures. 

Response: Exclosures that have been 
erected on the Lincoln National Forest 
are meant to prevent any large ungulate 
or grazer from feeding on butterfly host 
plants and nectar sources. This practice 
is often used by land management 
agencies to allow for vegetation to 
recover from overgrazing. Because the 
Sacramento Mountains checkerspot 
butterfly is known to occupy areas 
entirely on the Lincoln National Forest, 
we expect that the Forest Service would 
be a leader in the recovery of the 
species. We expect that additional 
exclosures would be paid for by the 
Service and Forest Service and we do 
not have estimates on the total cost. 
When we develop our recovery plan for 
the species, it will include an estimate 
of the costs of recovery. 

(15) Comment: One commenter asked 
what a ‘‘jeopardy finding’’ is, how it is 
determined, and what the consequences 
are. 

Response: ‘‘Jeopardize the continued 
existence of’’ means to engage in an 
action that reasonably would be 
expected, directly or indirectly, to 
reduce appreciably the likelihood of 
both the survival and recovery of a 
listed species in the wild by reducing 
the reproduction, numbers, or 
distribution of that species (50 CFR 

402.02). Per policy and regulation, the 
jeopardy analysis in a biological opinion 
relies on four components in our 
evaluation for each species: 

1. The Status of the Species— 
evaluates the species’ range-wide 
condition, the factors responsible for 
that condition, and its survival and 
recovery needs; 

2. The Environmental Baseline— 
evaluates the condition of the species in 
the action area, the factors which are 
responsible for that condition, and the 
relationship of the action area to the 
survival and recovery of the species; 

3. The Effects of the Action— 
determines the consequences of the 
proposed Federal action on the species 
that are reasonably certain to occur as a 
result of the proposed action; and, 

4. Cumulative Effects—evaluates the 
effects of future, non-Federal activities 
in the action area on the species. 

The jeopardy determination is made 
by evaluating the effects of the Federal 
action in the context of the species’ 
status. This analysis considers any 
cumulative effects to determine if the 
implementation of the action is likely to 
cause an appreciable reduction in the 
likelihood of both the survival and 
recovery of the species in the wild. The 
jeopardy analysis places emphasis on 
consideration of the range-wide survival 
and recovery needs of the species and 
the role of the action area in the survival 
and recovery of the species as the 
context for evaluating the significance of 
the effects of the Federal action, taken 
together with cumulative effects, for 
purposes of making the jeopardy 
determination. 

(16) Comment: One commenter asked 
how law enforcement is involved in 
listing the Sacramento Mountains 
checkerspot butterfly as an endangered 
species. 

Response: The Service’s Office of Law 
Enforcement works to protect 
threatened and endangered species by 
enforcing violations of Section 9 under 
the Act, such as, but not limited to, 
preventing the unlawful commercial 
exploitation of such species. The 
Service is committed to meeting all 
requirements and enforcing the Act and 
doing so legally. The Service maintains 
a comprehensive approach to 
conservation, and we will work together 
with the Office of Law Enforcement to 
achieve our conservation goals. 

(17) Comment: One commenter asked 
how listing of the Sacramento 
Mountains checkerspot butterfly is 
determined when the Act directly 
conflicts with the Wild Free-Roaming 
Horses and Burros Act of 1971, as 
amended (16 U.S.C. 1331 et seq.). 

Response: The Wild Free-Roaming 
Horses and Burros Act was established 
to protect wild horses and burros on 
Federal land from capture, branding, 
harassment, or death by placing them 
under the jurisdiction of the Bureau of 
Land Management and the Forest 
Service. Each Act imposes its own 
requirements. This rule listing the 
Sacramento Mountains checkerspot 
butterfly as an endangered species 
under the Act does not violate the Wild 
Free-Roaming Horses and Burros Act 
because we can achieve conservation of 
the butterfly while also protecting wild 
horses and burros on Federal land. 

(18) Comment: One commenter asked 
why the Secretary of Commerce is not 
a determining agency for this rule. 

Response: The Act states that the term 
‘‘Secretary’’ means, except as otherwise 
provided, the Secretary of the Interior or 
the Secretary of Commerce as program 
responsibilities are vested pursuant to 
the provisions of Reorganization Plan 
No. 4 of 1970, which established that 
the Secretary of Commerce would have 
functions relating to the oceans and 
atmosphere, including commercial 
fisheries functions. Because this 
subspecies falls under the jurisdiction of 
the Department of the Interior (i.e., the 
Service) and not the Department of 
Commerce (i.e., the National Marine 
Fisheries Service), the Secretary of the 
Interior maintains program 
responsibilities under the Act. 

(19) Comment: One commenter said 
that our statement that possession, 
delivery, or movement, including 
interstate transport and import into or 
export from the United States, involving 
no commercial activity, of dead 
specimens of this taxon that were 
collected prior to the effective date of a 
final rule adding this taxon to the 
Federal List of Endangered and 
Threatened Wildlife is unlikely to 
violate section 9 of the Act is a violation 
of the Lacey Act (16 U.S.C. 3371–3378; 
18 U.S.C. 42). 

Response: Section 9 of the Act (and its 
implementing regulations at 50 CFR part 
17) and the Lacey Act (and its 
implementing regulations at 50 CFR part 
16) impose separate permitting 
requirements. This rule, authorized by 
the Act, does not address permitting 
requirements imposed under the Lacey 
Act; as a result, importers and exporters 
are responsible for following all 
applicable regulatory requirements 
under the Lacey Act and any other 
relevant law. 
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I. Final Listing Determination 

Background 

Please refer to the revised current 
condition assessment report (Service 
2022, entire) and the January 25, 2022, 
proposed rule to list the Sacramento 
Mountains checkerspot butterfly (87 FR 
3739) for a full summary of the taxon’s 
information. Both are available on our 
Southwest Region website at https://
www.fws.gov/about/region/southwest 
and at https://www.regulations.gov 
under Docket No. FWS–R2–ES–2021– 
0069. 

Regulatory and Analytical Framework 

Regulatory Framework 

Section 4 of the Act (16 U.S.C. 1533) 
and the implementing regulations in 
title 50 of the Code of Federal 
Regulations set forth the procedures for 
determining whether a species is an 
endangered species or a threatened 
species, issuing protective regulations 
for threatened species, and designating 
critical habitat for threatened and 
endangered species. In 2019, jointly 
with the National Marine Fisheries 
Service, the Service issued final rules 
that revised the regulations in 50 CFR 
part 424 regarding how we add, remove, 
and reclassify threatened and 
endangered species and the criteria for 
designating listed species’ critical 
habitat (84 FR 45020; August 27, 2019). 
At the same time the Service also issued 
final regulations that, for species listed 
as threatened species after September 
26, 2019, eliminated the Service’s 
general protective regulations 
automatically applying to threatened 
species the prohibitions that section 9 of 
the Act applies to endangered species 
(84 CFR 44753; August 27, 2019). We 
collectively refer to these actions as the 
2019 regulations. 

As with the proposed rule, we are 
applying the 2019 regulations for this 
final rule because the 2019 regulations 
are in effect just as they were when we 
completed the proposed rule. Although 
there was a period in the interim— 
between July 5, 2022, and September 21, 
2022—when the 2019 regulations 
became vacated and the pre-2019 
regulations were therefore reinstated 
(see Center for Biological Diversity v. 
Haaland, No. 4:19–cv–05206–JST, Doc. 
168 (N.D. Cal. July 5, 2022) (vacating the 
2019 regulations and thereby reinstating 
the pre-2019 regulations), the 2019 
regulations are now in effect, so we 
must apply them when making listing 
and critical habitat decisions (In re: 
Cattlemen’s Ass’n, No. 22–70194 (9th 
Cir. Sept. 21, 2022) (staying the district 
court’s order vacating the 2019 

regulations until the district court 
resolved a pending motion to amend the 
order); Center for Biological Diversity v. 
Haaland, No. 4:19–cv–5206–JST, Doc. 
Nos. 197, 198 (N.D. Cal. Nov. 16, 2022) 
(granting plaintiffs’ motion to amend 
July 5, 2022, order and granting 
government’s motion for remand 
without vacatur). 

The Act defines an ‘‘endangered 
species’’ as a species that is in danger 
of extinction throughout all or a 
significant portion of its range, and a 
‘‘threatened species’’ as a species that is 
likely to become an endangered species 
within the foreseeable future throughout 
all or a significant portion of its range. 
The Act requires that we determine 
whether any species is an endangered 
species or a threatened species because 
of any of the following factors: 

(A) The present or threatened 
destruction, modification, or 
curtailment of its habitat or range; 

(B) Overutilization for commercial, 
recreational, scientific, or educational 
purposes; 

(C) Disease or predation; 
(D) The inadequacy of existing 

regulatory mechanisms; or 
(E) Other natural or manmade factors 

affecting its continued existence. 
These factors represent broad 

categories of natural or human-caused 
actions or conditions that could have an 
effect on a species’ continued existence. 
In evaluating these actions and 
conditions, we look for those that may 
have a negative effect on individuals of 
the species, as well as other actions or 
conditions that may ameliorate any 
negative effects or may have positive 
effects. 

We use the term ‘‘threat’’ to refer in 
general to actions or conditions that are 
known to or are reasonably likely to 
negatively affect individuals of a 
species. The term ‘‘threat’’ includes 
actions or conditions that have a direct 
impact on individuals (direct impacts), 
as well as those that affect individuals 
through alteration of their habitat or 
required resources (stressors). The term 
‘‘threat’’ may encompass—either 
together or separately—the source of the 
action or condition or the action or 
condition itself. 

However, the mere identification of 
any threat(s) does not necessarily mean 
that the species meets the statutory 
definition of an ‘‘endangered species’’ or 
a ‘‘threatened species.’’ In determining 
whether a species meets either 
definition, we must evaluate all 
identified threats by considering the 
expected response by the species, and 
the effects of the threats—in light of 
those actions and conditions that will 
ameliorate the threats—on an 

individual, population, and species 
level. We evaluate each threat and its 
expected effects on the species, then 
analyze the cumulative effect of all of 
the threats on the species as a whole. 
We also consider the cumulative effect 
of the threats in light of those actions 
and conditions that will have positive 
effects on the species, such as any 
existing regulatory mechanisms or 
conservation efforts. The Secretary 
determines whether the species meets 
the definition of an ‘‘endangered 
species’’ or a ‘‘threatened species’’ only 
after conducting this cumulative 
analysis and describing the expected 
effect on the species now and in the 
foreseeable future. 

The Act does not define the term 
‘‘foreseeable future,’’ which appears in 
the statutory definition of ‘‘threatened 
species.’’ Our implementing regulations 
at 50 CFR 424.11(d) set forth a 
framework for evaluating the foreseeable 
future on a case-by-case basis. The term 
‘‘foreseeable future’’ extends only so far 
into the future as the Service can 
reasonably determine that both the 
future threats and the species’ responses 
to those threats are likely. In other 
words, the foreseeable future is the 
period of time in which we can make 
reliable predictions. ‘‘Reliable’’ does not 
mean ‘‘certain;’’ it means sufficient to 
provide a reasonable degree of 
confidence in the prediction. Thus, a 
prediction is reliable if it is reasonable 
to depend on it when making decisions. 

It is not always possible or necessary 
to define foreseeable future as a 
particular number of years. Analysis of 
the foreseeable future uses the best 
scientific and commercial data available 
and should consider the timeframes 
applicable to the relevant threats and to 
the species’ likely responses to those 
threats in view of its life-history 
characteristics. Data that are typically 
relevant to assessing the species’ 
biological response include species- 
specific factors such as lifespan, 
reproductive rates or productivity, 
certain behaviors, and other 
demographic factors. 

Analytical Framework 
The current condition assessment 

report (Service 2022, entire) documents 
the results of our comprehensive 
biological review of the best scientific 
and commercial data regarding the 
status of the species, including an 
assessment of the potential threats to the 
species. The current condition 
assessment report does not represent 
our decision on whether the species 
should be listed as an endangered or 
threatened species under the Act. 
However, it does provide the scientific 
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basis that informs our regulatory 
decisions, which involve the further 
application of standards within the Act 
and its implementing regulations and 
policies. 

To assess Sacramento Mountains 
checkerspot butterfly’s viability, we 
used the three conservation biology 
principles of resiliency, redundancy, 
and representation (Shaffer and Stein 
2000, pp. 306–310). Briefly, resiliency is 
the ability of the species to withstand 
environmental and demographic 
stochasticity (for example, wet or dry, 
warm or cold years), redundancy is the 
ability of the species to withstand 
catastrophic events (for example, 
droughts, large pollution events), and 
representation is the ability of the 
species to adapt to both near-term and 
long-term changes in its physical and 
biological environment (for example, 
climate conditions, pathogens). In 
general, species viability will increase 
with increases in resiliency, 
redundancy, and representation (Smith 
et al. 2018, p. 306). Using these 
principles, we identified the butterfly’s 
ecological requirements for survival and 
reproduction at the individual, 
population, and subspecies levels, and 
described the beneficial and risk factors 
influencing the subspecies’ viability. 

Our analysis can be categorized into 
several sequential stages. During the 
first stage, we evaluated the individual 
subspecies’ life-history needs. The next 
stage involved an assessment of the 
historical and current conditions of the 
subspecies’ demographics and habitat 
characteristics, including an 
explanation of how the subspecies 
arrived at its current condition. 
Throughout these stages, we used the 
best available information to 
characterize viability as the ability of 
the subspecies to sustain populations in 
the wild over time. We use this 
information to inform our regulatory 
decision. 

The following is a summary of the key 
results and conclusions from the current 
condition assessment report; the full 
report can be found at https://
www.regulations.gov under Docket No. 
FWS–R2–ES–2021–0069 and at https:// 
www.fws.gov/office/new-mexico- 
ecological-services. 

Summary of Biological Status and 
Threats 

Below, we review the biological 
condition of the Sacramento Mountains 
checkerspot butterfly and its resources, 
and the threats that influence the 
subspecies’ current and future 
condition, in order to assess the 
subspecies’ overall viability and the 
risks to that viability. 

For the Sacramento Mountains 
checkerspot butterfly to maintain 
viability, its populations or some 
portion thereof must have sufficient 
resiliency, redundancy, and 
representation. Several factors influence 
the resiliency of Sacramento Mountains 
checkerspot butterfly populations, 
including larval and adult abundance 
and density, in addition to elements of 
the subspecies’ habitat that determine 
whether Sacramento Mountains 
checkerspot butterfly populations can 
survive and reproduce. These resiliency 
factors and habitat elements are 
discussed in detail in the current 
condition assessment report and are 
summarized here. 

Species Needs 

Abundance and Density 

To successfully reproduce and 
maintain or increase their fecundity and 
abundance, butterflies need access to 
mates. The Sacramento Mountains 
checkerspot butterfly is not a long- 
distance flier and probably relies on 
local abundance and population density 
and particular mate-location behaviors 
to successfully mate and reproduce 
(Pittenger and Yori 2003, p. 39). Higher 
densities and more abundant 
individuals result in more successful 
mating attempts and ensure the 
subspecies’ viability. Metapopulation 
dynamics are also maintained by 
abundance and density within meadows 
(Pittenger and Yori 2003, pp. 39–40). 

Host Plants 

The most crucial habitat factor for the 
Sacramento Mountains checkerspot 
butterfly is the New Mexico 
beardtongue’s presence and abundance 
(McIntyre 2021, pers. comm.). The 
larvae rely nearly entirely upon the New 
Mexico beardtongue during pre- and 
post-diapause. Because of the 
Sacramento Mountains checkerspot 
butterfly’s dependency on New Mexico 
beardtongue, it is vulnerable to any type 
of habitat degradation, which reduces 
the host plant’s health and abundance 
(Service et al. 2005, p. 9). 

New Mexico beardtongue is a member 
of the Plantaginaceae, or plantain, 
family (Oxelman et al. 2005, p. 425). 
These perennial plants prefer wooded 
slopes or open glades in ponderosa pine 
and spruce/fir forests at elevations 
between 1,830 and 2,750 meters (m) 
(6,000 and 9,000 feet (ft)) (New Mexico 
Rare Plant Technical Council 1999, 
entire). New Mexico beardtongue is 
native to the Sacramento Mountains 
within Lincoln and Otero Counties 
(Sivinski and Knight 1996, p. 289). The 
plant is perennial, has purple or violet- 

blue flowers, and grows to be half a 
meter tall (1.9 ft). New Mexico 
beardtongue occurs in areas with loose 
soils or where there has been recent soil 
disturbance, such as eroded banks and 
pocket gopher burrows (Pittenger and 
Yori 2003, p. ii). Some plant species 
within the plantain family, including 
the New Mexico beardtongue, contain 
iridoid glycosides, a family of organic 
compounds that are bitter and an emetic 
(vomit-inducing) for many birds and 
small mammal species. The Sacramento 
Mountains checkerspot butterfly, like 
other subspecies of Euphydryas anicia, 
sequester the iridoid glycosides as 
caterpillars. It is believed that these 
compounds make the larvae and adult 
butterflies distasteful or unpalatable to 
predators (Gardner and Stermitz 1987, 
pp. 2152–2167). 

Nectar Sources 
Access to nectar sources is needed for 

adult Sacramento Mountains 
checkerspot butterflies to properly carry 
out their life cycle. The primary adult 
nectar source is orange sneezeweed 
(Hymenoxys hoopesii) (Service et al. 
2005, p. 9). Forest Service personnel 
observed butterflies visiting orange 
composite flowers (family Asteraceae), 
including orange sneezeweed, as much 
as 90 percent of the time during surveys 
(Forest Service 2000, p. 4). Other 
surveys have shown that adult 
butterflies are closely associated with 
orange sneezeweed flowers (McIntyre 
2010, p. 26). Although orange 
sneezeweed flowers are most frequently 
used, the butterfly has been observed 
collecting nectar from various other 
native nectar sources (Service et al. 
2005, pp. 9–10). To contribute to the 
subspecies’ viability, orange 
sneezeweed and other native nectar 
sources must bloom at a time that 
corresponds with the emergence of 
adult Sacramento Mountains 
checkerspot butterflies. Although orange 
sneezeweed flowers are most frequently 
used, the butterfly has been observed 
collecting nectar on various other native 
nectar sources (Service et al. 2005, pp. 
9–10). If orange sneezeweed is not 
blooming during the adult flight period 
(i.e., experiencing phenological 
mismatch), survival and the butterfly’s 
fecundity could decrease. In this case, 
other species of nectar-producing 
flowers might be essential for adult 
butterflies to complete their life cycle. 

Habitat Connectivity 
Before human intervention, the 

habitat of the Sacramento Mountains 
checkerspot butterfly is thought to have 
been dynamic, with meadows forming 
and reconnecting due to natural wildfire 
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regimes (Service et al. 2005, p. 21). 
These patterns and processes would 
have facilitated natural dispersal and 
recolonization of meadow habitats 
following disturbance events, especially 
when there was high butterfly 
population density in adjacent meadows 
(Service et al. 2005, p. 21). Currently, 
spruce-fir forests punctuate suitable 
butterfly meadow habitats, creating 
intrinsic barriers to butterfly dispersal 
and effectively isolating populations 
from one another (Pittenger and Yori 
2003, p. 1). Preliminary genetic research 
suggested there is extremely low gene 
flow across the subspecies’ range or 
between meadows surveyed (Ryan 2021, 
pers. comm.). If new sites are to become 
colonized or recolonized by the 
butterfly, meadow areas will need to be 
connected enough to allow dispersal 
from occupied areas. Therefore, habitat 
connectivity is needed for genetically 
healthy populations across the 
subspecies’ range (Service 2021, p. 8). 

Risk Factors for the Sacramento 
Mountains Checkerspot Butterfly 

We reviewed the potential risk factors 
(i.e., threats, stressors) that could be 
currently affecting the Sacramento 
Mountains checkerspot butterfly. In this 
rule, we will discuss only those factors 
in detail that could meaningfully impact 
the status of the subspecies. Those risk 
factors that are unlikely to have 
significant effects on Sacramento 
Mountains checkerspot butterfly 
populations, such as human collection, 
disease, parasites, predation, 
insecticides, and habitat loss, are not 
discussed here but are evaluated in the 
current condition assessment report. 

The primary risk factors (i.e., threats) 
affecting the status of the Sacramento 
Mountains checkerspot butterfly are 
incompatible grazing (Factor A), 
recreation (Factor A), climate change 
(Factor E), invasive and nonnative 
plants (Factor A), and an altered 
wildfire regime (Factor A). 

Incompatible Grazing 
Historically, Merriam’s elk (Cervus 

canadensis merriami), an extinct 
subspecies of elk, grazed meadows 
within the Sacramento Mountains. 
Under normal conditions, this species 
likely coexisted without impacting the 
existence of the butterfly. Rocky 
Mountain elk (Cervus canadensis 
nelsoni) have been introduced to the 
Sacramento Mountains, filling the 
ecological niche previously occupied by 
Merriam’s elk (New Mexico Department 
of Game and Fish 2009, unpaginated). 
At natural population levels and normal 
environmental conditions, elk do not 
pose a significant threat to the 

Sacramento Mountains checkerspot 
butterfly or its habitat. In fact, some 
studies have shown a positive 
correlation between elk grazing and 
caterpillar abundance (McIntyre 2010, 
pp. 66–69). However, should elk herds 
expand beyond natural levels or occur 
during times of resource scarcity, such 
as extended periods of drought, browse 
pressure from elk could pose a 
significant threat to the butterfly’s 
habitat and viability (Service 2021, p. 
13). 

Additionally, feral horses were 
inadvertently released from the 
Mescalero Apache Reservation and 
dispersed onto the Lincoln National 
Forest around 2012. Horses are not 
native to the Sacramento Mountains and 
add significant browse pressure to 
meadows. Larger than elk, horses 
consume large quantities of vegetation 
and graze more heavily in each area 
before moving to seek more food 
(Lightfoot 2022, pers. comm.). 

The New Mexico beardtongue is not 
the main source of food for horses or 
elk. However, research has shown that 
elk do selectively browse on large, more 
robust New Mexico beardtongue plants, 
which are often the same individual 
plants selected by female Sacramento 
Mountains checkerspot butterflies for 
depositing eggs (McIntyre 2010, p. 72). 
During dry conditions, such as has been 
seen over the past 10 years, there is less 
forage on the landscape overall, which 
increases browse pressure on perennials 
such as New Mexico beardtongue. 

During these times of prolonged 
drought, synergistic effects lead to 
increased habitat degradation, during 
which times both butterflies and elk can 
be negatively impacted by increased 
temperature, decreased precipitation, 
and increased browse pressure from 
other ungulates. Under such conditions, 
New Mexico beardtongue remains as 
small rosettes less than an inch tall and 
does not flower when there is 
significant browse pressure from large 
herbivores. These small, stunted plants 
are not large enough to support colonies 
of caterpillars; any larvae will starve 
after hatching (Forest Service 2020, p. 
11). 

The combined effects of feral horse 
and elk browsing, compounded by 
drought due to climate change, have 
significantly impacted habitat within 
meadow ecosystems in the range of the 
Sacramento Mountains checkerspot 
butterfly. Over the past several years, 
sustained drought in Otero County has 
driven large herbivores to graze most 
meadow areas to the ground (McMahan 
et al. 2021, pp. 1–2). Currently, 
vegetation for host plant and nectar 
sources is scarce in all the meadows 

throughout the range of the Sacramento 
Mountains checkerspot butterfly (Forest 
Service 2020, p. 11). 

Impacts of livestock grazing on native 
wildlife in Southwestern montane 
ecosystems vary depending on the 
timing, duration, and intensity of 
grazing (Service et al. 2005, p. 32). 
Grazing intensities and durations that 
exceed the ability of herbaceous plants 
to recover or survive are detrimental to 
the Sacramento Mountains checkerspot 
butterfly (Service et al. 2005, p. 31). 
Drought and increased temperatures can 
exacerbate this trend. Overgrazing by 
stock animals has led to the extinction 
of some butterfly populations in the 
United States, including butterflies in 
the genus Euphydryas (Murphy & Weiss 
1988, p. 187). 

The Forest Service permits livestock 
grazing in select allotments on the 
Lincoln National Forest in the 
Sacramento Mountains. The butterfly’s 
range occurs within about 17 acres (ac) 
(7.2 hectares (ha)) of the Russia Canyon 
Allotment (Forest Service 2004, entire), 
which has two grazing permittees. The 
Pumphouse Allotment also contains 
suitable butterfly habitats open to 
livestock grazing (Service et al. 2005, p. 
1; Forest Service 2009, p. 1). Most of the 
butterfly’s range is encompassed by the 
James Canyon Allotment. Currently, the 
James Canyon Allotment is vacant 
(Forest Service 2009, p. 2). At this time, 
the National Environmental Policy Act 
(42 U.S.C. 4321 et seq.) analysis has not 
yet been finalized, and the James 
Canyon Allotment remains ungrazed. 

The areas where grazing allotments 
overlap the subspecies’ range do not 
currently contain extant populations of 
the Sacramento Mountains checkerspot 
butterfly (Service 2021, p. 12). Extant 
populations are currently within the 
ungrazed James Canyon Allotment. 
Therefore, butterfly individuals are not 
currently in direct competition with 
domestic livestock for habitat resources. 
However, there have been significant 
impacts from grazing in the past 
(Lightfoot 2022, pers. comm.). 

Livestock grazing, primarily by cattle, 
has historically been practiced 
throughout the meadows inhabited by 
the Sacramento Mountains checkerspot 
butterfly (Service et al. 2005, p. 29). 
However, based on the currently 
available information, the exact 
relationship between Sacramento 
Mountains checkerspot butterfly 
population abundance and cattle 
grazing is not well understood (Service 
et al. 2005, p. 30). It is likely the effect 
of cattle grazing on butterfly abundance 
varies, depending on the current habitat 
and climatic conditions. Cattle grazing 
can result in direct mortality by 
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trampling eggs and larva or by 
consuming host plants (White 1986, p. 
54), impacting butterfly habitat by 
changing abundance and distribution of 
host and nectar plants, reducing 
vegetative cover, altering vegetative 
communities, compacting and eroding 
soil, and reducing natural disturbance 
regimes (i.e., gopher activity) (Service et 
al. 2005, p. 29). In some cases, cattle can 
increase host plant abundance by 
grazing on competing plant species 
(Weiss 1999, p. 1480). However, New 
Mexico beardtongue is consumed by 
cattle as well, and grazing might reduce 
available plants and impact the 
butterfly’s presence and survival 
(McIntyre 2010, pp. 94–104). Research 
on population abundance in response to 
grazing for other butterfly species has 
shown that results vary depending on 
the species and system studied (Service 
et al. 2005, p. 30), and Forest Service 
surveys did not show a strong 
correlation between grazing and 
butterfly abundance (Forest Service 
2004, p. 7). 

Due to current habitat conditions, it is 
likely that in the areas of the butterfly’s 
range where grazing does occur, that 
livestock grazing continues to degrade 
habitat for the Sacramento Mountains 
checkerspot butterfly. Outside of 
drought conditions, it might be possible 
to collect data on the effects of cattle 
grazing on Sacramento Mountains 
checkerspot butterfly habitat and 
establish an adaptive management plan 
for grazing within butterfly habitat. 
However, current conditions of butterfly 
habitat are not compatible with cattle 
grazing. 

In summary, incompatible grazing has 
resulted in decline of suitable habitat, 
limiting larval host plants and adult 
nectar sources for the Sacramento 
Mountains checkerspot butterfly. All 
meadow units within the subspecies’ 
range reflect impacts from past and 
recent grazing. 

Recreation 
Over the past 10 years, recreation has 

increased in the Lincoln National 
Forest. The September 6, 2001, 
proposed listing rule (66 FR 46575) 
determined that off-road vehicle use on 
Forest Service trails posed some threat 
to meadow units; off-road vehicle use 
continues to this day and has increased 
in popularity. Large recreational vehicle 
(RV) use has also increased, and the 
Forest Service does not require permits 
for parking vehicles within the Lincoln 
National Forest (Service 2021, p. 14). 
Meadows within the range of the 
Sacramento Mountains checkerspot 
butterfly are popular with RV users 
because they are open, flat, and easily 

accessible by road (Hughes 2021b, pers. 
comm.). A variety of these impacts (e.g., 
soil compaction, barren ground, 
trampled food plants, multiple trails, 
vehicle tracking) are evident in areas 
used by larval and adult life stages of 
the Sacramento Mountains checkerspot 
butterfly; these impacts are reducing the 
quality or quantity of suitable habitat in 
and around developed campgrounds or 
undeveloped campsites in meadows 
known to support the Sacramento 
Mountains checkerspot butterfly 
(Hughes 2021b, pers. comm.). 

Recreation can negatively affect the 
butterfly in several ways. Trampling and 
crushing can physically kill both 
individual butterflies and caterpillars. 
While adults can fly away, these 
butterflies are slow, especially on cold 
mornings. Recreational activities can 
also crush plants, including New 
Mexico beardtongue and orange 
sneezeweed. During times of drought, 
these plants are especially vulnerable 
and unlikely to survive repeated damage 
(Service 2021, p. 14). Additionally, RVs 
compact soil where large vehicles are 
parked. Repeated trampling by humans 
around the vehicles, caused by normal 
camping activities, will further compact 
soils, making it less likely for New 
Mexico beardtongue to recover or re- 
establish in former campsites (Hughes 
2021b, pers. comm.). 

In summary, recreation by humans 
can directly kill Sacramento Mountains 
checkerspot butterflies and their larvae. 
All meadow units within the range are 
experiencing some level of impact from 
recreation. 

Climate Change 
Climate change is impacting natural 

ecosystems in the southwestern United 
States (McMahan et al. 2021, p. 1). The 
Sacramento Mountains are sky islands 
surrounded by a matrix of desert 
grassland, which hosts a unique mix of 
flora and fauna (Brown et al. 2001, p. 
116). This ecosystem is sensitive even to 
small changes in temperature and 
precipitation regimes. Such changes to 
the environment can significantly alter 
air temperature, the amount of 
precipitation, and the timing of 
precipitation events (Service et al. 2005, 
p. 37). 

New Mexico has been in a drought for 
the past several years. Roughly 54 
percent of New Mexico is currently 
experiencing an exceptional drought, 
including the Sacramento Mountains 
(McMahan et al. 2021, pp. 1–2). 
Droughts of this severity push wildlife 
to alter behavior based on available 
resources, while vegetation in habitats 
becomes extremely degraded (McMahan 
et al. 2021, entire). 

Over the past several years, annual 
precipitation levels have decreased 
throughout the butterfly’s range. 
Snowfall and corresponding snowpack 
have remained well below normal levels 
(Forest Service 2020, pp. 11–12). Some 
alpine butterflies need high levels of 
snowpack during diapause to shelter 
from wind and cold temperatures. The 
same might be true for the Sacramento 
Mountains checkerspot butterfly, as the 
subspecies likely evolved with higher 
levels of winter snowpack than have 
been experienced over the past decade 
(Hughes 2021a, pers. comm.). However, 
while snowpack might be an important 
factor, we do not have enough evidence 
to analyze the effects of low snow years 
on the butterfly. 

Recent shifts in climate can impact 
how species interact with their 
environment. The timing of butterfly 
life-history events during an annual 
cycle can shift due to increases in 
temperature, changes in humidity, and 
length of growing season. These shifts 
can directly be attributed to the effects 
of climate change. For habitat specialists 
such as the Sacramento Mountains 
checkerspot butterfly, shifts in 
phenological timing can have important 
consequences for population dynamics 
and viability (Colorado-Ruiz et al. 2018, 
pp. 5706–5707). It is likely that climate 
change has already caused some level of 
phenotypic mismatch (when life-history 
traits are no longer advantageous due to 
changes in the environment) between 
the butterfly, its host plants, and its 
nectar sources (Service 2022, p. 9). This 
shift negatively impacts the butterfly 
because it has adapted to specific timing 
of resource availability (i.e., growth of 
host plants, blooming of nectar sources) 
in various stages of its life cycle, and 
climate change has altered the timing, 
quality, and quantity of those resources. 

The Sacramento Mountains 
checkerspot butterfly needs adequate 
vegetation growth in host plants and 
nectar sources during the summer 
months to survive (Service et al. 2005, 
p. 15). Vegetation growth within the 
butterfly’s range appears to rely heavily 
on summer rains. Large rainfall events 
typically form during the mid-summer 
months in the Sacramento Mountains, 
marking the beginning of the monsoon 
season. These midday showers occur 
almost daily for several months, 
stimulating much of the vegetation to 
grow and proliferate during the 
midsummer season. Specifically, New 
Mexico beardtongue growth increases in 
response to the monsoons. It is thought 
that moisture might also encourage the 
butterflies to emerge from diapause as 
well (Service et al. 2005, pp. 37–38). 
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Climate change is impacting the 
timing of monsoon events throughout 
the Southwest (Service 2021, p. 15). 
New Mexico beardtongue and other 
plant species in subalpine meadows are 
adapted to the pulse of moisture from 
monsoons (Service et al. 2005, pp. 37– 
38). With a lack of, or altered, monsoon 
rains, the butterfly is at risk, as the 
subspecies relies on vegetation growth 
dependent upon the timing of 
precipitation. 

The 2020 monsoon season was an 
exceptionally weak one, with far less 
precipitation falling than in an average 
summer (McMahan et al. 2021, 
unpaginated). As a result, New Mexico 
beardtongue growth was also weak; few 
plants grew larger than small rosettes on 
the ground. Even fewer plants survived 
to produce flowers (Forest Service 2020, 
p. 12). Some experts believe that the dry 
conditions, compounded with increased 
browse pressure from large ungulates, 
contributed to the deterioration of 
habitat throughout the Sacramento 
Mountains checkerspot butterfly’s range 
(Ryan et al. 2021, pers. comm.). 

In 2021, the monsoon season in the 
Sacramento Mountains produced heavy 
precipitation and several flash-flood 
events (Hergert et al. 2022, 
unpaginated). While this precipitation 
allowed vegetation to temporarily 
recover, it also caused erosion in some 
meadow habitat (Hughes 2022, pers. 
comm.). Despite these large 
precipitation events during the summer 
months of 2021, the Sacramento 
Mountains remain in a moderate to 
severe drought (U.S. Drought Monitor, 
https://droughtmonitor.unl.edu/, 
accessed June 30, 2022) and impacts to 
the butterfly’s habitat from climate 
change are likely to continue. 

In summary, climate change adversely 
impacts the viability of the Sacramento 
Mountains checkerspot butterfly. All 
meadow units within the subspecies’ 
range are experiencing impacts from 
climate change. 

Invasive, Nonnative Plants 
Invasive, nonnative plants have begun 

to encroach into meadow areas within 
the Lincoln National Forest. Other 
species of butterfly had become scarcer 
when nonnative plants appeared in 
suitable butterfly habitats (Hughes 
2021a, pers. comm.). During the 
drought, Kentucky bluegrass (Poa 
pratensis) proliferated within meadow 
areas. This aggressive, nonnative plant, 
whose seeds are primarily windblown, 
can outcompete native wildflowers, 
such as New Mexico beardtongue. As 
invasive, nonnative plants begin to 
expand their influence, native plants, 
including host and nectar plants for 

butterflies, such as New Mexico 
beardtongue and orange sneezeweed, 
are likely to be outcompeted and 
become more scarce (Kennedy 2020, 
pers. comm.; 62 FR 2313, January 16, 
1997). 

In summary, invasive, nonnative 
plants can outcompete the native plants 
that Sacramento Mountains checkerspot 
butterflies and their larvae require. All 
meadow units within the subspecies’ 
range are experiencing some level of 
impact from nonnative plants. 

Altered Wildfire Regime 
Fire is a natural part of the 

Sacramento Mountains ecosystem and 
would have historically maintained 
many of the ecosystem processes within 
the Sacramento Mountains checkerspot 
butterfly’s range. Humans have largely 
suppressed wildfires over the past 150 
years (Service et al. 2005, p. 21). Before 
human intervention, there would have 
been gradual ecosystem clines between 
meadows and forests. Grassland 
corridors or sparsely forested glades 
would have connected meadow areas. 
These habitat types would have allowed 
for the butterfly to pass through, thereby 
maintaining metapopulation dynamics. 
Fire exclusion and suppression have 
reduced the size of grasslands and 
meadows by allowing the encroachment 
of conifers, and these trends are 
projected to continue (Service et al. 
2005, pp. 21–22). No significant 
wildfires have occurred in the 
butterfly’s habitat since 1916 (Service et 
al. 2005, p. 21). Before active fire 
suppression, fire in the Sacramento 
Mountains occurred at intervals 
between 3 and 10 years (Forest Service 
1998, p. 63). These frequent, cool, low- 
intensity, surface fires historically 
maintained a forest that was more open 
(i.e., more non-forested patches of 
different size; more large, older trees; 
and fewer dense thickets of evergreen 
saplings). Such low-intensity fires are 
now rare events. A large fire can occur 
within the range of the subspecies; there 
have been at least nine large, hot, high- 
intensity wildfires (over 90,000 ac 
(34,000 ha)) in the Sacramento 
Mountains during the past 50 years 
(Forest Service 1998, p. 63). Trees and 
other woody vegetation have begun 
encroaching into suitable meadow 
habitats for the butterfly. Current forest 
conditions make the chances of a high- 
severity fire within the range of the 
butterfly increasingly likely (Service et 
al. 2005, p. 21). 

It is likely that fire exclusion and 
historical cattle grazing have altered and 
increased the threat of wildfire in 
ponderosa pine (Pinus ponderosa) and 
mixed conifer forests in the semi-arid 

western interior forests, including New 
Mexico (Forest Service 1998, pp. 3, 63). 
Further, there has been a general 
increase in the dominance of woody 
plants, with a decrease in the 
herbaceous (non-woody) ground cover 
used by the butterfly (Service et al. 
2005, pp. 32–33). These data indicate 
that the quality and quantity of the 
available butterfly habitat is decreasing 
rangewide. Therefore, we conclude that 
wildfire exclusion has substantially 
affected the subspecies and will likely 
continue to significantly degrade the 
quality and quantity of suitable habitat. 

In summary, the altered fire regime 
can impact Sacramento Mountains 
checkerspot butterflies and their larvae. 
All meadow units within the 
subspecies’ range are experiencing 
adverse impacts from altered fire 
regimes. 

Summary 
Our analysis of the current influences 

on the needs of the Sacramento 
Mountains checkerspot butterfly for 
long-term viability revealed there are 
several threats that pose the largest risk 
to viability: incompatible grazing, 
recreation, climate change, invasive and 
nonnative plants, and an altered 
wildfire regime. These influences 
reduce the availability of host plants 
and nectar sources, thereby reducing the 
quantity and quality of essential habitat 
for the subspecies, in addition to 
reducing its ecological and genetic 
diversity. 

Species Condition 
The current condition of the 

Sacramento Mountains checkerspot 
butterfly considers the risks to those 
populations that are currently occurring. 
In the current condition assessment 
report, for each population, we 
developed and assigned condition 
categories for two demographic factors 
and three habitat factors that are 
important for the viability of the 
Sacramento Mountains checkerspot 
butterfly. The condition scores for each 
habitat factor were then used to 
determine an overall condition of each 
population and meadow: high, 
moderate, low, very low, or extirpated. 

Two populations of the Sacramento 
Mountains checkerspot butterfly remain 
in two meadows, Bailey Canyon and 
Pines Meadow Campground. 
Historically, the populations likely had 
greater connectivity, but today they are 
small and isolated due to the altered 
wildfire regime, which fostered a greater 
extent and density concentration of 
trees separating habitat meadows. 
Dispersal and colonization of extirpated 
locations is unlikely without human 
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assistance. If butterflies have not been 
detected at any site once or more during 
the last 3 years, we consider that 
population to be extirpated. The two 
remaining populations are in very low 
condition in terms of demographic 
factors (adult density and larval density) 
(see table 1, below) and low condition 

in terms of overall meadow condition 
(see table 2, below). There have not been 
any observations of adults or larvae in 
the past 3 consecutive years in any of 
the other eight populations, and we 
therefore consider them to be 
demographically extirpated. Six of those 
eight populations have very low overall 

meadow condition, and two are 
considered extirpated for overall 
meadow condition because suitable 
habitat for the Sacramento Mountains 
checkerspot butterfly no longer exists 
there. 

TABLE 1—CURRENT CONDITION OF DEMOGRAPHIC FACTORS OF THE SACRAMENTO MOUNTAINS CHECKERSPOT 
BUTTERFLY 

Meadow unit 
Demographic factors 

Adult density Larval density 

Bailey Canyon ............................................................................................................................................... Very Low ............. Very Low. 
Pines Meadow Campground ......................................................................................................................... Very Low ............. Very Low. 
Cox Canyon ................................................................................................................................................... Extirpated ............ Extirpated. 
Silver Springs Canyon ................................................................................................................................... Extirpated ............ Extirpated. 
Pumphouse Canyon ...................................................................................................................................... Extirpated ............ Extirpated. 
Sleepygrass Canyon ..................................................................................................................................... Extirpated ............ Extirpated. 
Spud Patch Canyon ...................................................................................................................................... Extirpated ............ Extirpated. 
Deerhead Canyon ......................................................................................................................................... Extirpated ............ Extirpated. 
Horse Pasture Meadow ................................................................................................................................. Extirpated ............ Extirpated. 
Yardplot Meadow .......................................................................................................................................... Extirpated ............ Extirpated. 

TABLE 2—CURRENT CONDITION OF HABITAT FACTORS OF THE SACRAMENTO MOUNTAINS CHECKERSPOT BUTTERFLY 

Meadow unit 
Habitat factors Overall 

meadow 
condition Host plants Nectar sources Connectivity 

Bailey Canyon ................................................................................................. Very Low ........ Low ................ Moderate ........ Low. 
Pines Meadow Campground .......................................................................... Very Low ........ Low ................ Moderate ........ Low. 
Cox Canyon .................................................................................................... Very low ......... Low ................ Low ................ Very Low. 
Silver Springs Canyon .................................................................................... Very Low ........ Low ................ Moderate ........ Very Low. 
Pumphouse Canyon ....................................................................................... Very Low ........ Low ................ Low ................ Very Low.. 
Sleepygrass Canyon ....................................................................................... Very Low ........ Low ................ Moderate ........ Very Low. 
Spud Patch Canyon ........................................................................................ Very Low ........ Low ................ Moderate ........ Very Low. 
Deerhead Canyon ........................................................................................... Extirpated ....... Very Low ........ Low ................ Very Low. 
Horse Pasture Meadow .................................................................................. Extirpated ....... Extirpated ....... High ............... Extirpated. 
Yardplot Meadow ............................................................................................ Extirpated ....... Extirpated ....... Low ................ Extirpated. 

Bailey Canyon and Pines Meadow 
Campground are two adjacent meadows 
in the northwest part of the Sacramento 
Mountains checkerspot butterfly’s 
range. During the 2020 survey season, 
approximately eight butterflies were 
detected in both meadows combined 
(Forest Service 2020, p. 3), and no larval 
tents were found (Forest Service 2020, 
pp. 1–3; Hughes 2020, pers. comm.). 
One individual observed dozens of 
Sacramento Mountains checkerspot 
butterflies in Bailey Canyon in 2020 
(Banker 2022, pers. comm.). In 2021, 
surveys detected 23 adult butterflies and 
two larval tents (Hughes 2022, pers. 
comm.). Larvae from the two tents were 
taken into captivity by experienced 
biologists to establish a captive refugia 
(Williams 2021, pers. comm.). Although 
the 2021 field season represented an 
increase in population numbers, the 
adult and larval density levels remain at 
historical lows. We categorized 
resiliency for demographics as very low 
for both meadows, which were the only 

two meadows where butterflies were 
found. In addition, the overall meadow 
condition for these sites was low 
because there are few host plants and 
nectar sources present. Although nectar 
sources are present, they are not 
blooming or providing enough resources 
for the butterfly colonies. These 
meadows are within 800 meters of each 
other, which is within the dispersal 
distance of the butterfly, allowing for 
potential gene flow between 
populations. 

Overall resiliency of Sacramento 
Mountains checkerspot butterfly 
populations is very low for demographic 
factors and low for habitat factors. This 
is because butterflies were only found in 
2 of the 10 documented meadows, and 
both had very low recorded adult and 
larval abundance and density numbers. 
Additionally, these two meadows have 
poor habitat conditions (few host plants, 
nectar sources are abundant but provide 
insufficient resources, and some 
connectivity to other meadows), and the 

other eight meadows have either very 
low condition or are extirpated in terms 
of habitat factors. 

We define a species’ representation by 
assessing ecological and genetic 
diversity. As a narrow-range endemic, 
the entire range of the Sacramento 
Mountains checkerspot butterfly is 
approximately 32 square miles. 
However, suitable habitat within this 
range is limited to only about 2 square 
miles. Today, only 0.2 square miles 
might be occupied by the butterfly. This 
range contraction suggests that most of 
the original representation present 
within the subspecies has declined. The 
entirety of the butterfly’s range 
represents one representation area 
because of the narrow range and limited 
ecological diversity. The extant 
populations are small and isolated in 
this single representation area with no 
current connectivity between those two 
populations. There is some connectivity 
between habitat patches, but there is no 
connectivity between extant 
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populations. The occupied meadows are 
among spruce-fir forests, so some 
barriers limit the dispersal of 
individuals among the populations. Due 
to the limited habitat connectivity of 
populations, individual Sacramento 
Mountains checkerspot butterflies 
rarely, if ever, travel between 
populations. This effectively restricts 
the transfer of genetic material, thus 
limiting genetic diversity. There was 
likely greater habitat connectivity 
between populations in the past due to 
a more natural fire regime. Therefore, 
overall representation was always 
limited for this subspecies and has 
declined since 2010. 

We define redundancy for the 
Sacramento Mountains checkerspot 
butterfly as multiple populations or 
metapopulations spread across the 
subspecies’ range. There are only 2 
extant Sacramento Mountains 
checkerspot butterfly populations 
located in adjacent meadows out of 10 
documented populations within the 
single representation area. Given the 
historical distribution of the butterfly, it 
is likely that Sacramento Mountains 
checkerspot butterfly populations were 
more abundant within the Sacramento 
Mountains prior to European 
colonization of the area. Therefore, 
redundancy of the butterfly has 
declined over time. As a consequence of 
these current conditions, the viability of 
the Sacramento Mountains checkerspot 
butterfly primarily depends on 
maintaining and restoring the remaining 
isolated populations and reintroducing 
populations where feasible. 

We incorporated the cumulative 
effects of the operative threats into our 
analysis when we characterized the 
current condition of the subspecies. 
Because our characterization of current 
condition considers not just the 
presence of the factors, but to what 
degree they collectively influence risk to 
the entire subspecies, our assessment 
integrates the cumulative effects of the 
factors and replaces a standalone 
cumulative effects analysis. 

Conservation Efforts and Regulatory 
Mechanisms 

Several habitat management actions 
might benefit the viability of the 
Sacramento Mountains checkerspot 
butterfly. To address the threat of 
overgrazing from large ungulates, the 
Lincoln National Forest erected 
exclosures to protect butterfly habitats 
from browsing. These efforts are 
currently focused within Bailey Canyon 
and Pines Meadow Campground, where 
adult butterflies are extant. Botanists 
involved with the Sacramento 
Mountains checkerspot butterfly 

working group have planted New 
Mexico beardtongue, orange 
sneezeweed, and other pollinator plants 
within exclosures for habitat restoration. 
These efforts will help ensure the 
individual needs of larvae and adult 
butterflies are met. 

In 2021, the Institute for Applied 
Ecology, Forest Service, and other 
partners initiated a conservation project 
to address, enhance, and restore 
Sacramento Mountains checkerspot 
butterfly habitat. Biologists collected, 
cleaned, propagated, and mixed seeds 
containing New Mexico beardtongue 
and four nectar species, including 
orange sneezeweed. These plants and 
seeds were then planted into prepared 
sites within both grazing exclosure 
fences and protective tubing. Plants 
were watered by Forest Service staff. 
Survival rates of plantings were 
assessed by the Forest Service in late 
fall and determined to be high (greater 
than 90 percent). Funds were provided 
by the Forest Service and the Native 
Plant Society of New Mexico (Gisler 
2022, pers. comm.). 

The Forest Service has proposed that 
fire management aimed at reducing tree 
stocking within forested areas 
surrounding meadows might also help 
restore suitable habitat and connectivity 
throughout the range of the butterfly. 
Maintaining edge habitat and 
connectivity could greatly improve the 
butterfly’s viability in the long term. 

Determination of Sacramento 
Mountains Checkerspot Butterfly’s 
Status 

Section 4 of the Act (16 U.S.C. 1533) 
and its implementing regulations (50 
CFR part 424) set forth the procedures 
for determining whether a species meets 
the definition of an endangered species 
or a threatened species. The Act defines 
an ‘‘endangered species’’ as a species in 
danger of extinction throughout all or a 
significant portion of its range, and a 
‘‘threatened species’’ as a species likely 
to become an endangered species within 
the foreseeable future throughout all or 
a significant portion of its range. The 
Act requires that we determine whether 
a species meets the definition of an 
endangered species or a threatened 
species because of any of the following 
factors: (A) The present or threatened 
destruction, modification, or 
curtailment of its habitat or range; (B) 
overutilization for commercial, 
recreational, scientific, or educational 
purposes; (C) disease or predation; (D) 
the inadequacy of existing regulatory 
mechanisms; or (E) other natural or 
manmade factors affecting its continued 
existence. 

Status Throughout All of Its Range 

After evaluating threats to the 
subspecies and assessing the cumulative 
effect of the threats under the Act’s 
section 4(a)(1) factors, we find that the 
Sacramento Mountains checkerspot 
butterfly has declined in abundance, 
density, and number of populations. 
Currently, there are only two extant 
populations where the subspecies exists 
in very low abundances and are isolated 
from one another. Furthermore, existing 
available habitat is reduced in quantity 
and quality relative to historical 
conditions. Our analysis revealed 
several threats that caused these 
declines and pose a meaningful risk to 
the viability of the subspecies. These 
threats are primarily related to habitat 
changes (Factor A) and include 
incompatible grazing, recreation, 
invasive and nonnative plants, and an 
altered wildfire regime, in addition to 
climate change (Factor E). 

Over the past two decades, the 
Sacramento Mountains checkerspot 
butterfly has declined, both in 
abundance and in the area occupied 
(Forest Service 2020, p. 2). Because of 
increased populations of ungulates (i.e., 
horses), grazing has increased in the 
subalpine meadows that support the 
Sacramento Mountains checkerspot 
butterfly, reducing the availability of 
host plants and nectar sources. The 
reduction in habitat quality and 
quantity is further exacerbated by the 
impact of drought associated with 
climate change. Additionally, the 
altered wildfire regime has decreased 
habitat connectivity, and now 
populations are more isolated from one 
another, with no dispersal among 
populations. 

We considered sites with butterfly 
detections during the last 3 years to be 
extant for the purposes of this 
determination. Because adults or larvae 
have not been observed in the past 3 
consecutive years in 8 of the 10 
populations, we consider those 8 
populations functionally extirpated. The 
two remaining populations are 
extremely small and isolated. The 
habitat at those sites is currently in very 
low condition due to a lack of both host 
plants for larvae and nectar sources for 
adults. 

Historically, the subspecies, with 
more abundant and larger populations, 
would have been more resilient to 
stochastic events. Even if such events 
extirpated some populations, they could 
be recolonized over time by dispersal 
from nearby surviving populations. 
Because many of the areas of suitable 
habitat may be small and support small 
numbers of butterflies, local extirpation 

VerDate Sep<11>2014 15:58 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00044 Fmt 4700 Sfmt 4700 E:\FR\FM\31JAR1.SGM 31JAR1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
U

LE
S



6189 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

of these small populations is probable. 
A metapopulation’s persistence depends 
on the combined dynamics of these 
local extirpations and the subsequent 
recolonization of these areas by 
dispersal (Murphy and Weiss 1988, pp. 
192–194). Habitat loss and the altered 
wildfire regime have reduced the size of 
and connectivity between patches of 
suitable butterfly habitat. The reduction 
in the extent of meadows and other 
suitable non-forested areas has likely 
eliminated connectivity among some 
localities and may have increased the 
distance beyond the normal dispersal 
capability of the Sacramento Mountains 
checkerspot butterfly, making 
recolonization of some patches 
following local extirpation more 
difficult. In addition, habitat 
deterioration or reduction lowers the 
quality of remaining habitat by reducing 
the diversity of microclimates and food 
plants for larvae and adult butterflies 
(Murphy and Weiss 1988, p. 190). 

Preliminary genetic evidence suggests 
little gene flow between these units 
(Ryan 2021, pers. comm.). Connectivity, 
which would promote resiliency and 
representation, has been lost. Eight 
populations are functionally extirpated, 
and the remaining two populations are 
in very low condition in terms of 
demographic factors, are in low 
condition in terms of habitat factors, 
and are at high risk of loss. The 
Sacramento Mountains checkerspot 
butterfly is extremely vulnerable to 
catastrophic events (i.e., high-intensity, 
large wildfires) in suitable butterfly 
habitats. 

In summary, much of the remaining 
suitable butterfly habitat, and therefore 
the long-term viability of the subspecies, 
is at risk due to the direct and indirect 
effects of incompatible grazing, 
recreation, climate change, invasive and 
nonnative plants, and an altered 
wildfire regime. The remaining 
populations are fragmented, isolated 
from one another, and unable to 
recolonize naturally. The populations 
are largely in a state of chronic ongoing, 
intensifying degradation due to habitat 
loss, which is exacerbated by climate 
change, limiting the subspecies’ 
resiliency. The limited geographic range 
of the Sacramento Mountains 
checkerspot butterfly increases the 
threat of extinction for this subspecies 
given the expected continuing loss and 
degradation of suitable habitat and 
increased risks of extinction from 
catastrophic events, such as wildfire. 
Historically, with a larger range of 
interconnected populations, the 
butterfly would have been more 
resilient to stochastic events because 
even if some populations were 

extirpated by such events, they could be 
recolonized over time by dispersal from 
nearby surviving populations. This 
connectivity, which would have made 
for a sufficiently resilient subspecies 
overall, has been lost, and with two 
populations in very low demographic 
condition and low habitat condition, the 
remnant populations are at serious risk 
of imminent loss. A threatened status 
for the Sacramento Mountains 
checkerspot butterfly is not appropriate 
because the subspecies has already 
shown significant declines in current 
resiliency, redundancy, and 
representation due to the threats 
mentioned above. 

Thus, after assessing the best available 
information, we determine that the 
Sacramento Mountains checkerspot 
butterfly is in danger of extinction 
throughout all of its range. 

Status Throughout a Significant Portion 
of Its Range 

Under the Act and our implementing 
regulations, a species may warrant 
listing if it is in danger of extinction or 
likely to become so in the foreseeable 
future throughout all or a significant 
portion of its range. We have 
determined that the Sacramento 
Mountains checkerspot butterfly is in 
danger of extinction throughout all of its 
range and accordingly did not undertake 
an analysis of any significant portion of 
its range. Because the Sacramento 
Mountains checkerspot butterfly 
warrants listing as endangered 
throughout all of its range, our 
determination does not conflict with the 
decision in Center for Biological 
Diversity v. Everson, 435 F. Supp. 3d 69 
(D.D.C. 2020) (Everson), which vacated 
the provision of the Final Policy on 
Interpretation of the Phrase ‘‘Significant 
Portion of Its Range’’ in the Endangered 
Species Act’s Definitions of 
‘‘Endangered Species’’ and ‘‘Threatened 
Species’’ (Final Policy) (79 FR 37578, 
July 1, 2014) providing that if the 
Services determine that a species is 
threatened throughout all of its range, 
the Services will not analyze whether 
the species is endangered in a 
significant portion of its range. 

Determination of Status 

Our review of the best available 
scientific and commercial information 
indicates that the Sacramento 
Mountains checkerspot butterfly meets 
the Act’s definition of an endangered 
species. Therefore, we are listing the 
Sacramento Mountains checkerspot 
butterfly as an endangered species in 
accordance with sections 3(6) and 
4(a)(1) of the Act. 

Available Conservation Measures 
Conservation measures provided to 

species listed as endangered or 
threatened under the Act include 
recognition as a listed species, planning 
and implementation of recovery actions, 
requirements for Federal protection, and 
prohibitions against certain practices. 
Recognition through listing results in 
public awareness, and conservation by 
Federal, State, Tribal, and local 
agencies, private organizations, and 
individuals. The Act encourages 
cooperation with the States and other 
countries and calls for recovery actions 
to be carried out for listed species. The 
protection required by Federal agencies, 
including the Service, and the 
prohibitions against certain activities 
are discussed, in part, below. 

The primary purpose of the Act is the 
conservation of endangered and 
threatened species and the ecosystems 
upon which they depend. The ultimate 
goal of such conservation efforts is the 
recovery of these listed species, so that 
they no longer need the protective 
measures of the Act. Section 4(f) of the 
Act calls for the Service to develop and 
implement recovery plans for the 
conservation of endangered and 
threatened species. The goal of this 
process is to restore listed species to a 
point where they are secure, self- 
sustaining, and functioning components 
of their ecosystems. 

Recovery planning consists of 
preparing draft and final recovery plans, 
beginning with the development of a 
recovery outline and making it available 
to the public within 30 days of a final 
listing determination. The recovery 
outline guides the immediate 
implementation of urgent recovery 
actions and describes the process to be 
used to develop a recovery plan. 
Revisions of the plan may be done to 
address continuing or new threats to the 
species, as new substantive information 
becomes available. The recovery plan 
also identifies recovery criteria for 
review of when a species may be ready 
for reclassification to threatened status 
(‘‘downlisting’’) or removal from 
protected status (‘‘delisting’’), and 
methods for monitoring recovery 
progress. Recovery plans also establish 
a framework for agencies to coordinate 
their recovery efforts and provide 
estimates of the cost of implementing 
recovery tasks. Recovery teams 
(composed of species experts, Federal 
and State agencies, nongovernmental 
organizations, and stakeholders) are 
often established to develop recovery 
plans. When completed, the recovery 
outline, draft recovery plan, and the 
final recovery plan will be available on 
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our website (https://www.fws.gov/ 
program/endangered-species), or from 
our New Mexico Ecological Services 
Field Office (see FOR FURTHER 
INFORMATION CONTACT). 

Implementation of recovery actions 
generally requires the participation of a 
broad range of partners, including other 
Federal agencies, States, Tribes, 
nongovernmental organizations, 
businesses, and private landowners. 
Examples of recovery actions include 
habitat restoration (e.g., restoration of 
native vegetation), research, captive 
propagation and reintroduction, and 
outreach and education. The recovery of 
many listed species cannot be 
accomplished solely on Federal lands 
because their range may occur primarily 
or solely on non-Federal lands. To 
achieve recovery of these species 
requires cooperative conservation efforts 
on private, State, and Tribal lands. 

Once this species is listed, funding for 
recovery actions will be available from 
a variety of sources, including Federal 
budgets, State programs, and cost-share 
grants for non-Federal landowners, the 
academic community, and 
nongovernmental organizations. In 
addition, pursuant to section 6 of the 
Act, the State of New Mexico will be 
eligible for Federal funds to implement 
management actions that promote the 
protection or recovery of the 
Sacramento Mountains checkerspot 
butterfly. Information on our grant 
programs that are available to aid 
species recovery can be found at https:// 
www.fws.gov/service/financial- 
assistance. 

Please let us know if you are 
interested in participating in recovery 
efforts for the Sacramento Mountains 
checkerspot butterfly. Additionally, we 
invite you to submit any new 
information on this butterfly whenever 
it becomes available and any 
information you may have for recovery 
planning purposes (see FOR FURTHER 
INFORMATION CONTACT). 

Section 7(a) of the Act requires 
Federal agencies to evaluate their 
actions with respect to any species that 
is proposed or listed as an endangered 
or threatened species and with respect 
to its critical habitat, if any is 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR part 
402. Section 7(a)(2) of the Act requires 
Federal agencies to ensure that activities 
they authorize, fund, or carry out are not 
likely to jeopardize the continued 
existence of any endangered or 
threatened species or destroy or 
adversely modify its critical habitat. If a 
Federal action may affect a listed 
species or its critical habitat, the 

responsible Federal agency (action 
agency) must enter into consultation 
with the Service. 

Federal agency actions within the 
species’ habitat that may require 
conference, consultation, or both as 
described in the preceding paragraph 
include management and any other 
landscape-altering activities on Federal 
lands administered by the Forest 
Service. 

The Act and its implementing 
regulations set forth a series of general 
prohibitions and exceptions that apply 
to endangered wildlife. The prohibitions 
of section 9(a)(1) of the Act, codified at 
50 CFR 17.21, make it illegal for any 
person subject to the jurisdiction of the 
United States to take (which includes 
harass, harm, pursue, hunt, shoot, 
wound, kill, trap, capture, or collect; or 
to attempt any of these) endangered 
wildlife within the United States or on 
the high seas. In addition, it is unlawful 
to import; export; deliver, receive, carry, 
transport, or ship in interstate or foreign 
commerce in the course of commercial 
activity; or sell or offer for sale in 
interstate or foreign commerce any 
species listed as an endangered species. 
It is also illegal to possess, sell, deliver, 
carry, transport, or ship any such 
wildlife that has been taken illegally. 
Certain exceptions apply to employees 
of the Service, the National Marine 
Fisheries Service, other Federal land 
management agencies, and State 
conservation agencies. 

We may issue permits to carry out 
otherwise prohibited activities 
involving endangered wildlife under 
certain circumstances. Regulations 
governing permits are codified at 50 
CFR 17.22. With regard to endangered 
wildlife, a permit may be issued for the 
following purposes: For scientific 
purposes, to enhance the propagation or 
survival of the species, and for 
incidental take in connection with 
otherwise lawful activities. The statute 
also contains certain exemptions from 
the prohibitions, which are found in 
sections 9 and 10 of the Act. 

It is our policy, as published in the 
Federal Register on July 1, 1994 (59 FR 
34272), to identify to the maximum 
extent practicable at the time a species 
is listed, those activities that would or 
would not constitute a violation of 
section 9 of the Act. The intent of this 
policy is to increase public awareness of 
the effect of a listing on proposed and 
ongoing activities within the range of 
the listed species. Based on the best 
available information, the following 
actions are unlikely to result in a 
violation of section 9, if these activities 
are carried out in accordance with 
existing regulations and permit 

requirements; this list is not 
comprehensive: 

(1) Possession, delivery, or movement, 
including interstate transport and 
import into or export from the United 
States, involving no commercial 
activity, of dead specimens of this taxon 
that were collected prior to the effective 
date of this final rule (see DATES, above); 

(2) Activities authorized, funded, or 
carried out by Federal agencies (e.g., 
grazing management, non-forested area 
management, private or commercial 
development, recreational trail or forest 
road development or use, road 
construction, prescribed burns, timber 
harvest, pesticide/herbicide application, 
or pipeline or utility line construction 
crossing suitable habitat) when such 
activity is conducted in accordance with 
a biological opinion from the Service on 
a proposed Federal action; 

(3) Low-impact, infrequent, dispersed 
human activities on foot or horseback 
that do not degrade butterfly habitat 
(e.g., bird watching, sightseeing, 
backpacking, hunting, photography, 
camping, hiking); 

(4) Activities on private lands that do 
not result in the take of the Sacramento 
Mountains checkerspot butterfly, 
including those activities involving loss 
of habitat, such as normal landscape 
activities around a personal residence, 
proper grazing management, road 
construction that avoids butterfly 
habitat, and pesticide/herbicide 
application consistent with label 
restrictions; and 

(5) Activities conducted under the 
terms of a valid permit issued by the 
Service pursuant to section 10(a)(1)(A) 
or 10(a)(1)(B) of the Act. 

Based on the best available 
information, the following activities 
may potentially result in a violation of 
section 9 of the Act if they are not 
authorized in accordance with 
applicable law; this list is not 
comprehensive: 

(1) Capture (i.e., netting), survey, or 
collection of specimens of this taxon 
without a permit from the Service 
pursuant to section 10(a)(1)(A) of the 
Act; 

(2) Incidental take of Sacramento 
Mountains checkerspot butterfly 
without a permit pursuant to section 
10(a)(1)(B) of the Act; 

(3) Sale or purchase of specimens of 
this taxon, except for properly 
documented antique specimens of this 
taxon at least 100 years old, as defined 
at section 10(h)(1) of the Act; 

(4) Use of pesticides/herbicides that 
results in take of Sacramento Mountains 
checkerspot butterfly; 
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(5) Unauthorized release of biological 
control agents that attack any life stage 
of this taxon; 

(6) Removal or destruction of the 
native food plants being used by 
Sacramento Mountains checkerspot 
butterfly, defined as Penstemon 
neomexicanus, Helenium hoopesii, or 
Valeriana edulis, within areas that are 
used by this taxon that results in harm 
to this butterfly; and 

(7) Destruction or alteration of 
Sacramento Mountains checkerspot 
butterfly habitat by grading, leveling, 
plowing, mowing, burning, herbicide or 
pesticide spraying, incompatible 
grazing, or otherwise disturbing non- 
forested openings that result in the 
death of or injury to eggs, larvae, or 
adult Sacramento Mountains 
checkerspot butterflies through 
significant impairment of the taxon’s 
essential breeding, foraging, sheltering, 
or other essential life functions. 

Questions regarding whether specific 
activities would constitute a violation of 
section 9 of the Act should be directed 
to the New Mexico Ecological Services 
Field Office (see FOR FURTHER 
INFORMATION CONTACT). 

II. Critical Habitat 

Section 4(a)(3) of the Act and 
implementing regulations (50 CFR 
424.12) require that we designate 
critical habitat at the time a species is 
determined to be an endangered or 
threatened species, to the maximum 
extent prudent and determinable. In the 
January 25, 2022, proposed listing rule 
(87 FR 3739), we determined that 
designation of critical habitat was 
prudent but not determinable because 
specific information needed to analyze 
the impacts of designation was lacking. 
We are still in the process of assessing 
this information. We plan to publish a 
proposed rule to designate critical 

habitat for the Sacramento Mountains 
checkerspot butterfly in the near future. 

Required Determinations 

Government-to-Government 
Relationship With Tribes 

In accordance with the President’s 
memorandum of April 29, 1994 
(Government-to-Government Relations 
with Native American Tribal 
Governments; 59 FR 22951), Executive 
Order 13175 (Consultation and 
Coordination with Indian Tribal 
Governments), and the Department of 
the Interior’s manual at 512 DM 2, we 
readily acknowledge our responsibility 
to communicate meaningfully with 
recognized Federal Tribes on a 
government-to-government basis. In 
accordance with Secretarial Order 3206 
of June 5, 1997 (American Indian Tribal 
Rights, Federal-Tribal Trust 
Responsibilities, and the Endangered 
Species Act), we readily acknowledge 
our responsibilities to work directly 
with Tribes in developing programs for 
healthy ecosystems, to acknowledge that 
Tribal lands are not subject to the same 
controls as Federal public lands, to 
remain sensitive to Indian culture, and 
to make information available to Tribes. 
We solicited information from the 
Mescalero Apache Nation within the 
range of the Sacramento Mountains 
checkerspot butterfly to inform the 
development of the current condition 
assessment report, but we did not 
receive a response. We also provided 
the Mescalero Apache Nation the 
opportunity to review a draft of the 
current condition assessment report and 
provide input prior to making our final 
determination on the status of the 
Sacramento Mountains checkerspot 
butterfly, but also did not receive a 
response. As we move forward with 
recovery planning and developing a 
proposed critical habitat designation for 
the Sacramento Mountains checkerspot 

butterfly, we will continue to coordinate 
with affected Tribes. 

References Cited 

A complete list of references cited in 
this rule is available on the internet at 
https://www.regulations.gov and upon 
request from the New Mexico Ecological 
Services Field Office (see FOR FURTHER 
INFORMATION CONTACT). 

Authors 

The primary authors of this rule are 
the staff members of the Fish and 
Wildlife Service’s Species Assessment 
Team and the New Mexico Ecological 
Services Field Office. 

List of Subjects in 50 CFR Part 17 

Endangered and threatened species, 
Exports, Imports, Plants, Reporting and 
recordkeeping requirements, 
Transportation, Wildlife. 

Regulation Promulgation 

Accordingly, we amend part 17, 
subchapter B of chapter I, title 50 of the 
Code of Federal Regulations, as set forth 
below: 

PART 17—ENDANGERED AND 
THREATENED WILDLIFE AND PLANTS 

■ 1. The authority citation for part 17 
continues to read as follows: 

Authority: 16 U.S.C. 1361–1407; 1531– 
1544; and 4201–4245, unless otherwise 
noted. 

■ 2. In § 17.11, amend paragraph (h) by 
adding an entry for ‘‘Butterfly, 
Sacramento Mountains checkerspot’’ to 
the List of Endangered and Threatened 
Wildlife in alphabetical order under 
INSECTS to read as follows: 

§ 17.11 Endangered and threatened 
wildlife. 

* * * * * 
(h) * * * 

Common name Scientific name Where listed Status Listing citations and applicable rules 

* * * * * * * 
INSECTS 

* * * * * * * 
Butterfly, Sacramento Mountains 

checkerspot.
Euphydryas anicia 

cloudcrofti.
Wherever found ................ E 88 FR [INSERT FEDERAL REGISTER PAGE 

WHERE THE DOCUMENT BEGINS], 1/31/2023. 

* * * * * * * 

Martha Williams, 
Director, U.S. Fish and Wildlife Service. 
[FR Doc. 2023–01146 Filed 1–30–23; 8:45 am] 

BILLING CODE 4333–15–P 
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OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Parts 302 and 731 

RIN 3206–AO17 

Suitability and Fitness Vetting 

AGENCY: Office of Personnel 
Management. 
ACTION: Proposed rule with request for 
comments. 

SUMMARY: The Office of Personnel 
Management (OPM) is proposing 
amendments to the Federal Government 
personnel vetting investigative and 
adjudicative processes for determining 
suitability and fitness. The purpose of 
OPM’s work in this area is to establish 
requirements and standards for agencies 
to properly vet individuals to assess risk 
to the integrity and efficiency of the 
service. Nothing in this proposed rule 
shall be read in derogation of any 
individual’s rights under Title VII. OPM 
is also proposing to update and 
streamline the language of several 
provisions to include conforming and 
minor editorial changes throughout. 
DATES: Comments must be received on 
or before April 3, 2023. 
ADDRESSES: You may submit comments 
through the Federal eRulemaking Portal 
at https://www.regulations.gov. All 
submissions received must include the 
agency name and docket number or 
Regulation Identifier Number (RIN). 

Where possible, please arrange and 
identify your comments on the 
regulatory text by subpart and section 
number; if your comments relate to the 
supplementary information, please refer 
to the heading and page number. All 
comments received will be posted 
without change, including any personal 
information provided. Comments 
received after the close of the comment 
period will be marked ‘‘late,’’ and OPM 
is not required to consider them in 
formulating a final decision. If you 
cannot submit comments electronically, 
please contact the individual listed in 
the further information section. 

FOR FURTHER INFORMATION CONTACT: For 
questions contact Christine Bilunka, 
Program Manager, Suitability Executive 
Agent Programs, Operations 
(Adjudications) by email at SuitEA@
opm.gov or by phone at 202–606–1800. 
SUPPLEMENTARY INFORMATION: 

Authority and Background 

Under 5 U.S.C. 3301 and 7301, ‘‘[t]he 
President may . . . prescribe such 
regulations for the admission of 
individuals into the civil service in the 
executive branch as will best promote 
the efficiency of that service,’’ 
‘‘ascertain the fitness of applicants as to 
. . . character,’’ and ‘‘prescribe 
regulations for the conduct of 
employees in the executive branch.’’ In 
addition to the President’s authority to 
prescribe standards for suitability and 
fitness for civil service appointment 
based on character and conduct, 5 
U.S.C. 3301 recognizes the President’s 
authority to ‘‘ascertain the fitness of 
applicants as to . . . knowledge, and 
ability for the employment sought,’’ i.e., 
to prescribe qualification standards 
based on applicants’ education and 
experience and to assess their relative 
knowledge, skill, and ability. 

Historically the President delegated to 
OPM and its predecessor, the Civil 
Service Commission, the authority to 
prescribe both qualification standards 
and suitability standards, and to 
conduct both examinations of 
applicants’ qualifications and 
investigations of suitability for 
appointment and continuing 
employment. See 5 U.S.C. 1104(a)(1). 
However, the delegation was generally 
limited to positions in the competitive 
service under the Civil Service Rules 
compiled in Executive Order (E.O.) 
10577, Nov. 23, 1954, 19 FR 7521, as 
amended. See Civil Service Rules II, V, 
VI, as codified in 5 CFR parts 2, 5, 6. 

E.O. 13764 of January 17, 2017, 
Amending the Civil Service Rules, 
Executive Order 13488, and Executive 
Order 13467 to Modernize the Executive 
Branch-Wide Governance Structure and 
Processes for Security Clearances, 
Suitability and Fitness for Employment, 
and Credentialing and Related Matters 
amended the Civil Service Rules to 
expand OPM’s responsibilities for 
establishing minimum standards of 
fitness based on character and conduct 
for appointment to positions in the 
excepted service of the executive 

branch. Previously, OPM’s jurisdiction 
over suitability for appointment to 
positions in the excepted service was 
limited to positions in the excepted 
service where the incumbent could be 
non-competitively converted to the 
competitive service, consistent with 
OPM’s jurisdiction over positions in the 
competitive service and career 
appointments to the Senior Executive 
Service. E.O. 13764 set forth 
requirements for the OPM Director to 
establish mutually consistent standards 
and procedures to determine the 
reliability, trustworthiness, and good 
character and conduct of those working 
for the Government in the executive 
branch regardless of appointment type. 
Additionally, E.O. 13764 expanded 
OPM’s responsibilities by making OPM 
responsible for establishing 
investigative standards, risk designation 
procedures, and reciprocity rules for 
this additional population. 

E.O. 13488, as amended, Granting 
Reciprocity on Excepted Service and 
Federal Contractor Employee Fitness 
and Reinvestigating Individuals in 
Positions of Public Trust, establishes 
that contractor employee fitness or 
nonappropriated fund employee fitness 
is subject to the same position 
designation requirements and 
investigative standards, policies, and 
procedures as fitness determinations for 
civil service employees as prescribed by 
OPM under the Civil Service Rules. E.O. 
13467, as amended, Reforming 
Processes Related to Suitability for 
Government Employment, Fitness for 
Contractor Employees, and Eligibility 
for Classified National Security 
Information, establishes a requirement 
for continuous vetting for persons who 
perform, or who seek to perform, work 
for the executive branch in competitive 
service, excepted service, career Senior 
Executive Service, contractor, and 
nonappropriated fund positions that are 
included in covered positions as 
defined in the E.O. Furthermore, E.O. 
13467 (section 2.1(c)) establishes that 
‘‘(t)he investigative and adjudicative 
standards for fitness shall, to the extent 
practicable, be consistent with the 
standards for suitability.’’ 

In May 2018, the OPM Director and 
the Director of National Intelligence, in 
their respective roles as Suitability and 
Credentialing Executive Agent and 
Security Executive Agent, launched an 
effort consistent with this direction, 
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‘‘Trusted Workforce 2.0,’’ to transform 
workforce vetting by employing a 
modernized and more efficient process 
for ensuring that only trusted 
individuals enter and remain in the 
Federal workforce. Key goals of the 
initiative are to capitalize on 
information technology capabilities that 
allow for the integration of automation 
and take advantage of a wider spectrum 
of data, reduce time-intensive manual 
processing, and promote greater 
mobility of the workforce by providing 
vetting processes that enable each 
individual’s vetting status to be 
continuously up-to-date. 

On February 4, 2021, the President 
issued National Security Memorandum 
(NSM-) 3, Revitalizing America’s 
Foreign Policy and National Security 
Workforce, Institutions, and 
Partnerships. See Daily Comp. Pres. 
Docs., DCPD No. 202100122. The 
Memorandum established an 
Interagency Working Group on the 
National Security Workforce (the 
Working Group), with one of its goals to 
‘‘[a]ssess implementation of security 
clearance reforms and reciprocity 
proposals, additional reforms to 
eliminate bias, and ensure efficient 
timelines for completion of security 
clearance investigations.’’ Together with 
the Security, Suitability, and 
Credentialing Performance 
Accountability Council (PAC), the 
Working Group developed a set of 
follow-on policy goals and actions that 
were communicated to Executive 
departments and agencies on December 
14, 2021 through a cabinet 
memorandum, Transforming Federal 
Personnel Vetting. 

Four actions implementing NSM–3 
have informed OPM’s policy choices in 
developing this proposed rule. Those 
actions state that the Director of OPM 
and the Director of National 
Intelligence, in their respective roles as 
the Suitability and Credentialing 
Executive Agent and the Security 
Executive Agent under E.O. 13467, will: 

(a) Issue, not later than 180 days from 
the date of this memorandum, 
investigative and adjudicative 
guidelines and standards for Federal 
personnel vetting, consistent with the 
Federal Personnel Vetting Core 
Doctrine, which became effective on 
February 13, 2021; 

(b) Transition from traditional 
periodic reinvestigations to U.S. 
Government-wide continuous vetting, as 
defined in E.O. 13467, as amended, to 
the maximum extent practicable, 
consistent with law and as further 
directed by the E.O., to assess security, 
suitability, fitness, and credentialing 
decisions on an ongoing basis; 

(c) Eliminate unnecessarily 
duplicative applications, investigations, 
adjudications, and access 
determinations and gain efficiencies and 
align, to the maximum extent 
practicable, the processes and criteria 
used for all Federal personnel vetting 
determinations as described in E.0. 
13467, as amended; and 

(d) Enable efficient timelines for 
personnel vetting; improve mobility; 
promote equal treatment; streamline 
standards, to the maximum extent 
practicable, for background 
investigations; and maximize uniformity 
across all Federal personnel vetting. 

What is suitability and fitness? 
Suitability and fitness refer to a 

decision by an agency that an individual 
does or does not have the required level 
of character and conduct necessary to 
perform work for a Federal agency. 
These determinations are based on 
whether a person’s character or conduct 
may have an adverse impact on the 
integrity or efficiency of the service. The 
difference in terminology used, as to 
suitability or fitness, is based on the 
type of position being adjudicated. 
Suitability determinations are made in 
reference to positions in the competitive 
service or career Senior Executive 
Service, whereas fitness determinations 
are made for excepted service positions, 
contractor positions, or Department of 
Defense (DOD) nonappropriated fund 
positions. 

Suitability and fitness determinations 
are distinct from the assessment of an 
individual’s job qualifications. With 
respect to suitability determinations, 
‘‘competitive service or career Senior 
Executive Service’’ positions refer to 
positions in the competitive service, 
positions in the excepted service where 
the incumbent can be noncompetitively 
converted to the competitive service, 
and career appointments to positions in 
the Senior Executive Service. 

With respect to fitness 
determinations, in the context of this 
regulation ‘‘excepted service’’ positions 
are positions in the excepted service of 
the executive branch, except for (A) 
positions in any element of the 
intelligence community as defined in 
the National Security Act of 1947, as 
amended, to the extent they are not 
otherwise subject to OPM appointing 
authorities, (B) positions where OPM is 
statutorily precluded from prescribing 
such standards, (C) positions when 
filled by political appointment, and (D) 
excepted service positions where the 
incumbent can be noncompetitively 
converted to the competitive service, as 
noted above. For purposes of this 
regulation, a ‘‘contractor employee’’ is 

an individual who performs work for or 
on behalf of any agency under a contract 
and who, in order to perform the work 
specified under the contract, will 
require access to Federal space, 
information, information technology 
systems, staff, or another asset of the 
Federal Government, and who could, by 
the nature of their access or duties, 
adversely affect the integrity or 
efficiency of the Government. Such 
contracts include, but are not limited to: 
a personal service contract; a contract 
between any non-Federal entity and any 
agency; and a subcontract between any 
non-Federal entity and another non- 
Federal entity to perform work related 
to the primary contract with the agency. 
Finally, DOD ‘‘nonappropriated fund 
employee’’ means an employee paid 
from non-appropriated funds of an 
instrumentality of the United States 
under the jurisdiction of the Armed 
Forces conducted for the comfort, 
pleasure, contentment, and mental and 
physical improvement of personnel of 
the Armed Forces as described in 
section 2105 of title 5, United States 
Code. 

Title 5 CFR part 731 establishes and 
maintains OPM’s policies and 
procedures governing suitability 
investigations and adjudications, 
including the procedures for taking 
suitability actions and the general 
process for appealing a suitability 
action. Title 5 CFR part 1201 provides 
procedures for appeals of suitability 
actions to the Merit Systems Protection 
Board (MSPB). 

OPM’s suitability program has been 
shaped by more than policy. 
Throughout the program’s history, 
through precedential decisions made 
upon appeals of suitability actions, the 
suitability program has been impacted. 
For example, through case law, 
evidentiary standards have been shaped, 
standards for establishing intent with 
regard to making false statements have 
been made, impacts of employing an 
individual who has falsified information 
have been addressed, and authorities of 
MSPB have been affirmed. 

While the responsibility for suitability 
adjudication falls to OPM, OPM is 
authorized, in accordance with 5 U.S.C. 
1104, to delegate this responsibility to 
other departments and agencies 
employing positions in the competitive 
service, positions where the incumbent 
can be noncompetitively converted to 
the competitive service, and career 
appointments to positions in the Senior 
Executive Service. As with all delegated 
functions, OPM must establish and 
maintain an oversight program to ensure 
that activities under any delegated 
authority are in accordance with merit 
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system principles and departments and 
agencies are following the standards 
established by OPM for the activity. For 
the most part, OPM delegates to 
departments and agencies authority to 
conduct their own suitability 
adjudications and take suitability 
actions, which may include imposing an 
agency-specific debarment. However, in 
cases involving evidence of material, 
intentional false statements; deception 
or fraud in examination or appointment; 
refusal to furnish testimony; or evidence 
of other egregious conduct; OPM retains 
jurisdiction to make the suitability 
determination and take suitability 
actions, which may include imposing a 
government-wide debarment. 

What are the current elements of the 
suitability process? 

In order to properly vet an 
individual’s suitability, agencies will 
generally follow these steps. First, 
agencies must properly designate the 
position an individual will occupy for 
risk and sensitivity. This is 
accomplished using the Position 
Designation System developed by OPM 
and ODNI. Known as ‘‘position 
designation,’’ this process allows 
agencies to determine the level of 
background investigation required of an 
incumbent. Upon an application and 
generally after conditional offer, 
agencies may collect information from 
the individual that they may use to 
conduct a suitability screening (i.e. 
Declaration for Federal Employment, 
Optional Form 306). Once completed, 
and as appropriate, the agency will 
validate the need for investigation by 
assessing whether a previous suitability 
determination may be reciprocally 
applied, and if not, whether a 
previously conducted investigation is 
available to use in making a suitability 
determination. If an investigation is 
needed, the agency will collect the 
appropriate investigative questionnaire 
(e.g., Standard Form 85, 85P, or 86) and 
initiate the investigation with the 
investigative service provider. Upon 
receiving the results, the agency will 
make the suitability determination along 
with any other determination that may 
be required for the position (i.e. national 
security or credentialing). Agencies 
must follow OPM’s guidance when 
making a suitability determination, 
using the criteria in this regulation as 
well as the additional considerations 
established by OPM that the agency 
deems pertinent to the individual case. 
With respect to appeals of suitability 
actions, the MSPB’s review is limited to 
an agency’s determination, so the MSPB 
cannot consider, as aggravating or 
mitigating, additional considerations 

that the agency did not deem pertinent. 
Therefore, when determining if OPM or 
an agency has met its burden in 
demonstrating that a suitability action 
protects the integrity and promotes the 
efficiency of the service, the MSPB, with 
respect to the charges and specifications 
brought by OPM or an agency as a basis 
for the suitability action(s) must 
consider only those additional 
considerations that were deemed 
pertinent by OPM or the agency. Subject 
to the current provisions in this 
regulation, subsequent to the initial 
investigation and determination, 
agencies will initiate re-investigations 
for public trust positions (i.e. moderate 
and high risk). 

Significant Changes Proposed by This 
Rule 

Aligned Criteria 
Per the amended Civil Service Rule II 

(5 CFR 2.1(a)), ‘‘OPM shall be 
responsible for . . . (iii) Standards of 
suitability based on character and 
conduct for appointment to a position in 
the competitive service, for appointment 
to a position in the excepted service 
where the incumbent can be 
noncompetitively converted to the 
competitive service, and for career 
appointment to a position in the Senior 
Executive Service’’ and ‘‘(iv) Minimum 
standards of fitness based on character 
and conduct for appointment in any 
other position in the excepted service of 
the executive branch, except for (A) 
positions in any element of the 
intelligence community as defined in 
the National Security Act of 1947, as 
amended, to the extent they are not 
otherwise subject to OPM appointing 
authorities, and (B) positions where 
OPM is statutorily precluded from 
prescribing such standards.’’ Consistent 
with E.O. 13467 of June 30, 2008, as 
amended by E.O. 13764, which states 
that standards for suitability for 
appointment in the competitive service 
and standards for fitness for 
appointment in the excepted service 
‘‘shall be aligned using consistent 
standards to the extent possible’’ and 
that ‘‘[t]he investigative and 
adjudicative standards for fitness shall, 
to the extent practicable, be consistent 
with the standards for suitability,’’ OPM 
is proposing that the suitability criteria 
found at 5 CFR 731.202 be used for 
making both suitability and fitness 
determinations except as otherwise 
noted in the regulation. 

As is addressed within the proposed 
regulation at 5 CFR 731.104(b)(2), 
suitability or fitness determinations are 
required, as follows: suitability 
determinations must be made for all 

appointments in the competitive service 
or career Senior Executive Service and 
fitness determinations must be made for 
all appointments to excepted service 
positions, unless an agency is required 
to reciprocally accept a prior suitability 
or fitness determination under the 
conditions prescribed in the proposed 
§ 731.104(b)(2)(ii). In accordance with 
changes proposed at § 731.104(b)(2)(i) 
and (ii), agencies may make a new 
determination under the following 
conditions: when a prior investigation is 
reciprocally accepted but the record in 
the Central Verification System or its 
successor does not reflect a prior 
favorable suitability or fitness 
determination, the agency will need to 
review the prior investigation for the 
purpose of making a suitability or 
fitness determination; or when the 
investigative record on file was 
favorably adjudicated for suitability or 
fitness but shows conduct that is 
incompatible with the core duties of the 
relevant covered position; or, for fitness 
determinations, when the agency has 
prescribed additional factors under 
§ 731.202(b) that were not addressed in 
the prior favorable adjudication, and the 
agency will conduct an adjudication 
using only those additional factors. In 
the case of continuous vetting checks, 
agencies must also make a 
determination regarding continued 
employment that is based upon the 
results of those checks. 

Aligned Position Designation 
Requirements, Investigative Standards, 
and Reciprocity 

OPM is also proposing a number of 
changes to improve consistency in the 
vetting process and to enhance mobility 
of the civil service, contractor, and 
nonappropriated fund workforces. 
Specifically, the proposed changes will 
align the requirements for position 
designation, investigations, and 
reciprocal acceptance of investigations 
and suitability or fitness determinations 
amongst these populations. Less the 
exceptions described below, agencies 
will use the same system for designating 
position risk (i.e., low, moderate, and 
high) for civil service, contractor and 
nonappropriated fund positions to 
determine the commensurate level of 
background investigation. Background 
investigations conducted for these 
positions will be done using the same 
investigative standards. Finally, 
agencies will apply the same rules for 
determining whether reciprocal 
acceptance of prior background 
investigations and suitability or fitness 
determinations are required. 

Civil Service Rule V (5 CFR 5.2 (a)), 
as amended by E.O. 13764 section 1, 
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1 Contractors, were defined in E.O. 13467 when 
issued on June 30, 2009, as experts or consultants 
(not appointed under section 3109 of title 5, United 
States Code, to an agency; an industrial or 
commercial contractor, licensee, certificate holder, 
or grantee of any agency, including all 
subcontractors; a personal services contractor, or 
any other category of person who performs work for 
or on behalf of an agency (but not a Federal 
employee). 

2 The PAC was previously referred to as the 
Suitability and Security Clearance Performance 
Accountability Council. 

establishes that for ‘‘positions in the 
excepted service of the executive branch 
for which the Director has standard- 
setting responsibility under Civil 
Service Rule II,’’ the Director ‘‘may 
cause positions to be designated based 
on risk to determine the appropriate 
level of investigation,’’ ‘‘may prescribe 
investigative standards, policies, and 
procedures,’’ and ‘‘may prescribe 
standards for reciprocal acceptance by 
agencies of investigations and 
adjudications of suitability and fitness, 
except to the extent authority to apply 
additional fitness standards is vested by 
statute in an agency.’’ Civil Service Rule 
VI (5 CFR 6.3(b)), as amended by E.O. 
13764 section 1, likewise provides that 
appointments and position changes in 
the excepted service are ‘‘subject to the 
suitability and fitness requirements of 
the applicable Civil Service Rules and 
Regulations’’ as prescribed by the 
Director. 

E.O. 13467, as amended, section 1.1 
provides that policies and procedures 
for suitability and fitness ‘‘shall be 
aligned using consistent standards to 
the extent possible’’ and ‘‘shall provide 
for reciprocal recognition.’’ Further, 
‘‘agencies shall accept background 
investigations and adjudications 
conducted by other authorized agencies 
unless . . . a particular background 
investigation or adjudication does not 
sufficiently address the standards used 
by that agency in determining the 
fitness of its excepted service employees 
who cannot be noncompetitively 
converted to the competitive service.’’ 
E.O. 13467, as amended, section 2.2. 
The Executive Order assigns 
responsibility to the Director of OPM, as 
the Suitability and Credentialing 
Executive Agent, to give effect to these 
requirements through regulations, 
guidance, and standards (E.O. 13467, as 
amended, section 2.5). 

Accordingly, OPM is proposing that 
agencies use the same system for 
designating position risk (i.e., low, 
moderate or high risk) for excepted 
service positions as is used for assessing 
risk to the Public Trust for positions in 
the competitive service, positions in the 
excepted service that non-competitively 
convert to the competitive service, and 
career appointments to the Senior 
Executive Service. This system is 
currently used to determine the 
appropriate level of suitability 
investigation for employment in the 
competitive service, and OPM is 
proposing the same standards, 
requirements, and reciprocity rules for 
fitness investigations for employment in 
the excepted service. As required by 
E.O. 13467, as amended, OPM is 
prescribing exceptions from reciprocity 

where agencies have additional 
adjudicative standards or investigative 
requirements for certain excepted 
service positions (E.O. 13467, as 
amended, section 2.2). 

E.O. 13488 of January 16, 2009, as 
amended by E.O. 13764, establishes that 
‘‘[c]ontractor employee fitness or 
nonappropriated fund employee fitness 
is subject to the same position 
designation requirements and 
investigative standards, policies, and 
procedures as fitness determinations for 
civil service employees, as prescribed 
by the Office of Personnel Management 
under the Civil Service Rules’’ (E.O. 
13488, as amended, section 3(b)). 
Likewise, ‘‘[f]itness determinations and 
investigations for fitness determinations 
for contractor employees and 
nonappropriated fund employees are 
subject to the same reciprocity 
requirements as those for employment 
in the civil service, as prescribed by the 
Office of Personnel Management under 
the Civil Service Rules’’ (E.O. 13488, as 
amended, section 3(c)). Therefore, OPM 
is proposing that contractor and 
nonappropriated fund populations, as 
they are defined in this proposed 
change, are subject to the same position 
designation, investigative, and 
reciprocity requirements as positions in 
the competitive service, the excepted 
service (including positions where the 
incumbent can non-competitively 
convert to the competitive service), and 
for career appointments to the Senior 
Executive Service. 

OPM’s proposed rule does not, 
however, cover contractor populations 
in any element of the intelligence 
community or where OPM is statutorily 
precluded from prescribing standards. 
Nor does OPM’s proposed rule 
specifically address investigative 
requirements for eligibility for access to 
classified information or for 
employment in sensitive (national 
security) positions, matters that are 
addressed in 5 CFR part 1400 and in 
issuances by the Director of National 
Intelligence acting as the Security 
Executive Agent under E.O. 13467. 
However, the proposed rule continues 
the existing requirement (5 CFR 
731.106(c)(2)) that a position must be 
designated based both on its public trust 
risk and its national security sensitivity 
so that the appropriate level of 
investigation is conducted to address 
both suitability and national security 
concerns. Complementary language 
appears in 5 CFR 1400.201. 

The position designation, reciprocity, 
and investigation requirements for 
contractors that OPM is proposing to 
codify in part 731 are not new. Since 
2009, E.O. 13488 has covered contactor 

fitness, giving agency heads the 
discretion on the fitness criteria, but 
requiring them to take into account 
OPM guidance when considering if the 
criteria was equivalent for the purpose 
of making a reciprocally acceptable 
determination. Per E.O. 13488, 
reciprocity for fitness and suitability 
determinations applied to contractors, 
and agencies had to report the nature 
and results of background investigations 
and fitness determinations to the 
government-wide investigations and 
adjudications index. 

Likewise, the requirement for 
contractor 1 employees to be subject to 
the same investigative requirements as 
apply to Federal employees has been in 
place since 2012. In a December 6, 2012, 
memorandum issued by the Security, 
Suitability, and Credentialing 
Performance Accountability Council 2 
(PAC) titled Assignment of Functions 
Relating to Coverage of Contractor 
Employee Fitness in the Federal 
Investigative Standards, the PAC ‘‘in 
consultation with other affected 
agencies, including the Department of 
Defense, determined that contractor 
employees should be subject to the same 
Federal Investigative Standards 
(‘‘Standards’’) as apply to Federal 
employees.’’ Consistent with E.O. 
13467, which authorized the PAC to 
assign functions related to matters such 
as alignment and improvement of 
investigations and contractor employee 
fitness, the PAC via this memorandum, 
assigned the Director of OPM the 
function of prescribing investigative 
standards for ‘‘contractor employee 
fitness’’ which at that time was defined 
in section 1.3(f) of E.O. 13467 as ‘‘fitness 
based on character and conduct for 
work for or on behalf of the Government 
as a contractor employee.’’ 

In December 2012, the Executive 
Agents issued the revised Federal 
Investigative Standards which ‘‘apply to 
all individuals working for or on behalf 
of the executive branch and individuals 
with access to federally controlled 
facilities and information systems.’’ The 
Standards were established for 
investigations to determine eligibility 
for logical and physical access, 
suitability for Government employment, 
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eligibility for access to classified 
information, eligibility to hold a 
sensitive position, and fitness to 
perform work for or on behalf of the 
Government as a contractor employee. 

When E.O. 13467 was amended in 
2017, the definition of ‘‘covered 
individual’’ was revised to include ‘‘a 
person who performs, or seeks to 
perform, work for or on behalf of the 
executive branch (e.g., Federal 
employee, military member, or 
contractor).’’ The definition of ‘‘fitness’’ 
was also revised to mean ‘‘the level of 
character or conduct determined 
necessary for an individual to perform 
work for or on behalf of a Federal 
agency as an employee in the excepted 
service (other than a position subject to 
suitability), or a ‘contractor employee’ 
or as a ‘nonappropriated fund employee’ 
as those terms are defined in Executive 
Order 13488 of January 16, 2009, as 
amended.’’ The definition of ‘‘contractor 
employee’’ in section 2(b) of E.O. 13488, 
was also amended, and now reads as 
‘‘an individual who performs work for 
or on behalf of any agency under a 
contract and who, in order to perform 
the work specified under the contract, 
will require access to space, 
information, information technology 
systems, staff, or other assets of the 
Federal Government, and who could, by 
the nature of his or her access or duties, 
adversely affect the integrity or 
efficiency of the Government. Such 
contracts include, but are not limited to: 
(i) personal services contracts; (ii) 
contracts between any non-Federal 
entity and any agency; and (iii) sub- 
contracts between any non-Federal 
entity and another non-Federal entity to 
perform work related to the primary 
contract with the agency.’’ 

Finally, with the amendments to E.O. 
13488, agency heads retained the 
discretion to establish adjudicative 
criteria for determining fitness of 
contractor employees but with due 
regard to OPM prescribed regulations 
and guidance. Furthermore, the E.O. set 
forth in section 3(b) and (c) that 
investigations for contractor employee 
fitness are subject to the same position 
designation requirements, investigative 
standards, policies, and procedures as 
fitness determinations for civil service 
employees, as prescribed under the 
Civil Service Rules and reciprocity of 
fitness determinations and 
investigations are subject to the same 
reciprocity requirements. 

Continuous Vetting Requirements 
Continuous vetting refers to the 

process of ‘‘reviewing the background of 
a covered individual at any time to 
determine whether that individual 

continues to meet applicable 
requirements.’’ E.O. 13467, as amended, 
§ 1.3. In the context of suitability and 
fitness for employment, continuous 
vetting is used to determine if an 
individual remains suitable or fit for a 
position over time. A covered 
individual, as defined in E.O. 13467, as 
amended, § 1.3 is, with limited 
exceptions, ‘‘. . . a person who 
performs, or who seeks to perform, work 
for or on behalf of the executive branch 
(e.g., Federal employee, military 
member, or contractor), or otherwise 
interacts with the executive branch such 
that the individual must undergo 
vetting.’’ In accordance with E.O. 13467, 
as amended, section 2.1, ‘‘[a]ll covered 
individuals shall be subject to 
continuous vetting under standards 
(including, but not limited to, the 
frequency of such vetting) as 
determined by the Security Executive 
Agent or the Suitability and 
Credentialing Executive Agent 
exercising its Suitability Executive 
Agent functions, as applicable.’’ 
Further, E.O. 13467, as amended, 
section 2.5, requires the Director of 
OPM as the Suitability Executive Agent, 
to be responsible for ‘‘prescribing 
applicable investigative standards, 
policies, and procedures.’’ OPM is 
proposing changes in regulation to 
implement the continuous vetting 
requirement set forth in E.O. 13467, as 
amended, section 2.1, as amended. 
Specifically, any individual occupying a 
position that is subject to investigation, 
as described in the proposed 
§ 731.104(a)(1) through (3), will also be 
subject to continuous vetting. The 
nature and specificity of continuous 
vetting checks will be further defined in 
supplemental issuances, but 
requirements will account for position 
risk and sensitivity designations. 

Elimination of Fixed, Five-Year Periodic 
Reinvestigation Requirement for Public- 
Trust Positions 

E.O. 13467, as amended, section 1.1, 
directs that, ‘‘The Government’s tools, 
systems, and processes for conducting 
. . . background investigations and 
managing sensitive investigative 
information should keep pace with 
technological advancements, regularly 
integrating current best practices to 
better anticipate, detect, and counter 
malicious activities, and threats posed 
by external or internal actors who may 
seek to do harm to the Government’s 
personnel, property, and information.’’ 
Further, E.O. 13467, as amended, 
section 1.1, directs that, ‘‘Executive 
branch vetting policies and procedures 
shall be sustained by an enhanced risk- 
management approach that facilitates 

early detection of issues by an informed, 
aware, and responsible Federal 
workforce; results in quality decisions 
enabled by improved vetting 
capabilities; and advances Government- 
wide capabilities through enterprise 
approaches.’’ These principles inform 
the design of continuous vetting, as 
described above. 

E.O. 13488 section 5 directed OPM to 
prescribe the standards for frequency of 
reinvestigations but does not itself 
impose a fixed cycle for 
reinvestigations. 

OPM’s current regulations in 5 CFR 
731.106 provide that reinvestigations of 
individuals in moderate- and high-risk 
public trust positions should be 
conducted at least every five years. 
Further, the 2012 Federal Investigative 
Standards sections 7.4.1 and 9.4.2 
established that individuals in Tier 2 
and Tier 4 positions (nonsensitive 
positions designated as moderate and 
high-risk public trust) ‘‘shall be 
reinvestigated at least once every five 
years and as event driven, subject to 
implementing guidance.’’ As such, 
excepted service and contractor 
employees covered by the Federal 
Investigative Standards have also been 
subject to reinvestigation requirements. 

Given the direction of E.O. 13467, as 
amended, section 2.1 that all covered 
individuals (as defined in the E.O.) 
undergo continuous vetting, OPM is 
proposing to amend part 731 to make 
clear that all individuals covered under 
this part, regardless of risk level (i.e., 
low risk, moderate risk, high risk) must 
undergo continuous vetting for 
suitability and fitness. At the same time, 
OPM is proposing to remove the 
existing requirement for a periodicity of 
at least once every five years for Public 
Trust reinvestigations and to establish 
that continuous vetting for individuals 
in public trust positions satisfies the 
requirement for periodic 
reinvestigations of individuals in public 
trust positions as directed in E.O. 13488, 
as amended. 

By removing the requirement for a 
five-year periodicity for Public Trust 
reinvestigations from the current 
regulations, OPM will be able to 
establish, through supplemental 
guidance, the periodicity of checks to be 
conducted under a continuous vetting 
framework based upon position risk and 
sensitivity. The nature of the continuous 
vetting checks are established in 
supplemental guidance issued by OPM, 
taking into account position risk and 
sensitivity when establishing the 
requirements. For example, continuous 
vetting checks of individuals in low risk 
positions will be minimal, whereas 
continuous vetting checks of 
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individuals in moderate and high risk 
positions will likely be more involved 
according to position risk. OPM 
anticipates that checks will be required 
at regular intervals as determined by the 
type of check (i.e., certain checks may 
be conducted daily while others may be 
yearly), with developed information 
being subject to expansion or follow-up, 
depending on the adjudicative relevance 
or significance. With this new model, 
the expectation is that checks will be 
conducted by authorized Investigative 
Service Providers (ISP) while other 
information may come from within the 
agency from complementary mission 
areas (e.g., Employee Relations, 
Counterterrorism/Counterintelligence 
units, etc.). 

The proposed change to implement 
continuous vetting for covered positions 
and in place of existing Public Trust 
reinvestigations has no bearing on 
requirements for agencies to conduct 
initial investigations as is prescribed in 
the regulations. OPM describes the 
major proposed changes in a section-by- 
section analysis below. 

This proposal parallels a separate 
forthcoming rulemaking by OPM and 
the Office of the Director of National 
Intelligence (ODNI) to amend 5 CFR 
1400.203 to remove a current 
requirement, parallel to the requirement 
in 5 CFR 731.106, that persons in 
sensitive positions must undergo a 
national security reinvestigation at least 
once every five years, thereby aligning 
the periodic reinvestigation 
requirements for public trust positions 
and for national security positions. 
Under 50 U.S.C. 3352b, the Director of 
National Intelligence, as the Security 
Executive Agent, has the authority to 
prescribe a strategy such that 
individuals in national security 
sensitive positions are continuously 
vetted and reinvestigations for persons 
requiring security clearances will be 
conducted only as needed based on risk, 
with exceptions for designated national 
security populations requiring 
reinvestigation at more regular intervals. 

Section by Section Analysis 

Authorities 

OPM is proposing to add Civil Service 
Rule 6 and E.O. 13764 to the list of 
authorities and to address Presidential 
Memorandum—Enhancing Safeguards 
to Prevent the Undue Denial of Federal 
Employment Opportunities to the 
Unemployed and Those Facing 
Financial Difficulty Through no Fault of 
Their Own that resulted in previous 
changes to the regulation. OPM is 
anticipating additional changes to the 
authorities through a separate rule 

implementing provisions of 5 U.S.C. 
9201–9206 (The Fair Chance to Compete 
for Jobs Act). 

Part 302 

Section 302.108 Determinations of 
Fitness for Employment in an Excepted 
Service Position Based on Character and 
Conduct 

OPM is proposing to add section 
302.108 to Subpart A to incorporate the 
requirements of E.O. 13764 section 1. 
This proposed section clarifies that 
positions filled in the excepted service 
are subject to the provisions of part 731. 
The title of the section emphasizes that 
the provision does not address 
qualifications for excepted service 
positions based on, for example, 
education and experience. Under Civil 
Service Rule VI (5 CFR 6.3), these 
matters are prescribed ‘‘in accordance 
with such regulations and practices as 
the head of the agency concerned finds 
necessary,’’ subject to general 
requirements of Federal employment 
law (e.g., that hiring practices be job- 
related and consistent with business 
necessity). Rather, this provision 
concerns fitness of character for 
appointment for a position in the 
excepted service. 

Section 302.203 Standard and Criteria 
for Determining Fitness for Employment 
in an Excepted Service Position Based 
on Character and Conduct 

OPM is proposing to revise this 
section by replacing the non-exclusive 
list of disqualifying factors for an 
excepted-service appointment with the 
minimum fitness standards that must be 
used when making fitness 
determinations under part 731 of this 
chapter. The current list of disqualifying 
factors in section 302.203 is not 
consistent with those in section 731.202 
and includes obsolete criteria derived 
from E.O. 10450 of April 27, 1953 
(revoked in 2017). 

Part 731 

Section 731.101 Purpose 
OPM is proposing to amend this 

section by reordering information and 
placing the definitions up front, and to 
revise the purpose to encompass the 
new requirements with respect to 
position designation, investigations, 
continuous vetting, and reciprocity for 
the excepted service, for contractor 
employees, and for nonappropriated 
fund employees under the jurisdiction 
of the Armed Forces. OPM is proposing 
to amend the definition for ‘‘covered 
positions’’ to make the distinction 
between (1) positions in the competitive 
service, positions in the excepted 

service where the incumbent can non- 
competitively convert to the competitive 
service, and career appointments in the 
Senior Executive Service, from (2) other 
positions that will now also be covered 
by the rule. The term ‘‘covered 
positions’’ is replaced with 
‘‘competitive service or career Senior 
Executive Service’’ positions throughout 
the regulation. As was explained in a 
prior Federal Register notice (72 FR 
2203, January 18, 2007), positions that 
begin with an initial appointment in the 
excepted service when that appointment 
can lead to conversion to the 
competitive service through a 
continuous process are subject to OPM’s 
suitability authority and are treated in 
the same manner as positions in the 
competitive service. 

OPM is proposing to define the 
‘‘excepted service,’’ for purposes of its 
authority under part 731, as any 
position excepted from the competitive 
service or the Senior Executive Service 
of the of the executive branch, except 
for (A) positions in any element of the 
intelligence community as defined in 
the National Security Act of 1947, as 
amended, to the extent they are not 
otherwise subject to OPM appointing 
authorities, (B) positions where OPM is 
statutorily precluded from prescribing 
such standards, and (C) positions when 
filled by political appointment. These 
exceptions are in Civil Service Rule II, 
5 CFR 2.1(a)(iv), as added by E.O. 
13764. OPM is also excluding 
noncareer, limited term, and limited 
emergency appointments in the SES. 
These appointments are not currently 
subject to OPM’s suitability jurisdiction 
under part 731 or under E.O. 13764. 

OPM is also excluding political 
appointees from its definition of the 
‘‘excepted service’’ for purposes of 
suitability and fitness under part 731. 
OPM has determined that the Director of 
OPM does not have the authority to 
prescribe standards of fitness and 
related vetting requirements for political 
appointments. See Review of Agency 
Schedule C Appointments by the Exec. 
Office of the President, 6 U.S. Op. O.L.C. 
114, 116 (1982). 

OPM is proposing to also amend the 
definitions for ‘‘appointee’’ and 
‘‘employee’’ to establish that individuals 
who meet the definition of appointee 
and who are also serving a probationary 
or trial period, will remain an 
‘‘appointee’’ until the probationary or 
trial period ends. The proposed changes 
to the definition for ‘‘employee’’ are to 
reconcile with the proposed changes to 
the definition of ‘‘appointee.’’ OPM is 
also proposing to add definitions for 
‘‘contactor employee,’’ ‘‘employment 
subject to investigation,’’ ‘‘fitness,’’ 
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‘‘fitness determinations,’’ and 
‘‘nonappropriated fund employees.’’ 
Finally, OPM is proposing to amend the 
definitions for ‘‘suitability action’’ and 
‘‘suitability determination’’ to reflect 
their application to positions in the 
‘‘competitive service or career 
appointments to the Senior Executive 
Service.’’ 

Section 731.102 Implementation 
OPM is proposing to add a reference 

to ‘‘fitness’’ investigations and to clarify 
that policies, procedures, criteria, 
standards, quality control procedures, 
and supplementary guidance for 
implementation of this part may come 
in the form of OPM or joint Executive 
Agent issuances. OPM is also proposing 
to remove current § 731.102(b), which 
refers to screening requirements for 
access to automated information 
systems that are no longer current. 
Under Office of Management and 
Budget (OMB) Circular A–130, as 
recently amended, agencies must follow 
OMB information security policies, and 
requirements issued by OPM, the 
Departments of Commerce and 
Homeland Security, and the General 
Services Administration on access to 
federally-controlled information 
systems, including personal identity 
verification. OPM will address personal 
identity verification in its role as 
Credentialing Executive Agent in 
separate rulemaking. OPM is adding a 
reference to section 1.1(e) of E.O. 13467, 
which addresses control and 
appropriate uses of reports of 
investigation and other material 
developed during the vetting process. 

Section 731.103 Delegation to 
Agencies for Competitive Service 
Positions 

OPM is proposing to move the 
information currently in § 731.103(d) 
and (e) to § 731.106 as it applies to all 
positions subject to position 
designation, investigation, continuous 
vetting, and reciprocity as defined in the 
proposed rule. 

OPM is also proposing to revise the 
delegation to agencies for making 
suitability determinations and taking 
suitability actions in the case of 
positions in the competitive service, 
positions in the excepted service that 
convert non-competitively to the 
competitive service, and career 
appointments to the Senior Executive 
Service. For such positions, OPM 
proposes to retain jurisdiction in cases 
where there is evidence of conduct that 
falls within any of four new suitability 
factors at § 731.202(b)(7) (‘‘Knowing 
engagement in an act or activity with 
the purpose of overthrowing Federal, 

State, local, or tribal government’’), (8) 
(‘‘An act of force, violence, intimidation, 
or coercion with the purpose of denying 
another individual the free exercise of 
rights under the U.S. constitution or any 
state constitution’’), (9) (‘‘Attempting to 
indoctrinate another or to incite another 
to action in furtherance of an illegal 
act’’), and (10) (‘‘Active membership or 
leadership in a group with knowledge of 
its unlawful aim, or participation in 
such a group with a specific intent to 
further its unlawful aim’’), as proposed 
to be added further below. These four 
new factors would replace the current 
§ 731.202(b)(7), ‘‘Knowing and willful 
engagement in acts or activities 
designed to overthrow the U.S. 
Government by force.’’ 

In addition, OPM is proposing to add 
language to clarify that OPM retains 
jurisdiction under this part regardless of 
whether an agency may adjudicate the 
issue(s) under another authority. 

Section 731.104 Investigation and 
Reciprocity Requirements 

OPM is proposing to address the 
subject-to-investigation requirement for 
‘‘competitive service or career Senior 
Executive Service’’ and ‘‘excepted 
service’’ positions, as well as for 
‘‘contractor employees’’ and 
‘‘nonappropriated fund employees,’’ in 
this section, and to move the 
requirements for reciprocity to this 
section. With respect to investigation 
and reciprocity requirements, OPM is 
proposing to amend the rule to reflect 
that a new investigation is not required 
when the individual appointed has 
undergone a background investigation 
that is at or above the level required for 
the position, removing existing 
provisions that have limited the ability 
of agencies to reciprocally accept prior 
investigations that were done for certain 
position types and/or were not 
adjudicated under suitability or 
equivalent criteria. OPM is also 
proposing to remove the 24-month 
break-in-service provision for applying 
reciprocity. A policy, issued by the 
Executive Agents as part of the Trusted 
Workforce 2.0 effort, establishes a new 
process for applying reciprocity to prior 
investigations upon a return to service. 
The new requirement will expand the 
window of time for which a break in 
service may last without requiring the 
individual to undergo a new 
investigation upon returning to service. 
OPM proposes that upon reentry into 
Federal service, individuals will need to 
be enrolled in continuous vetting 
consistent with new requirements that 
are being proposed in § 731.106(d). With 
the implementation of continuous 
vetting, agencies can accept the return 

to service of an individual, without 
requiring another full background 
investigation, with a reduced amount of 
risk. 

In § 731.104(a)(3), OPM proposes to 
remove ‘‘seasonal’’ positions from the 
list of positions that do not require a 
background investigation for suitability 
or fitness as described in § 731.106(c)(1). 
According to 5 CFR 340.401(a), 
‘‘(s)easonal employees are permanent 
employees who are placed in a 
nonduty/nonpay status and recalled to 
duty in accordance with preestablished 
conditions of employment.’’ Because of 
the positions’ permanent character, they 
implicate different risks than temporary 
appointments, and should not be treated 
the same. 

Section 731.105 Authority To Take 
Suitability Actions in Cases Involving 
the Competitive Service or Career Senior 
Executive Service 

OPM proposes a change to clarify that 
OPM, or agencies with delegated 
authority, have authority to take 
suitability actions, in accordance with 
the procedures and provisions outlined 
elsewhere in this part, in cases where an 
applicant for or appointee to a 
‘‘competitive service or career Senior 
Executive Service’’ position is moving 
from another type of position, even if 
the applicant or appointee is not 
required to undergo a new investigation 
because a prior one is reciprocally 
accepted in accordance with the 
requirements outlined in § 731.104(a). 

In § 731.105(a), OPM proposes a 
clarifying edit in reference to the ability 
of OPM or an agency to pursue a 
suitability action against an individual 
whose status may change in the course 
of the suitability action process (for 
example, OPM or the agency may 
pursue an action against an appointee 
who resigns after receipt of the notice of 
proposed action). 

In § 731.105(c), OPM proposes 
changes for correctness, and in 
§ 731.105(d), a change is proposed 
related to OPM’s retained jurisdiction to 
make determinations and take actions 
against an ‘‘employee’’ based upon 
conduct under the suitability factors 
proposed to replace the current factor at 
§ 731.202(b)(7). 

Section 731.106 Designation of Public 
Trust Positions and Investigative 
Requirements 

OPM proposes a clarifying edit to 
§ 731.106(c) with regard to the timing of 
the initiation of investigations, which 
should be prior to appointment. In 
§ 731.106(c)(2), OPM proposes to update 
references to 5 CFR part 1400 for 
guidance on designating position 
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3 National Security Council, National Strategy for 
Countering Domestic Terrorism, Strategic Goal 3.3, 
at 26 (June 2021), available at https://
www.whitehouse.gov/wp-content/uploads/2021/06/ 
National-Strategy-for-Countering-Domestic- 
Terrorism.pdf. 

4 A provision of Federal law, 18 U.S.C. 2331, 
defines domestic terrorism ’’ as ‘‘activities that 
involve acts dangerous to human life that are a 
violation of the criminal laws of the United States 
or of any State ; appear to be intended to intimidate 

Continued 

sensitivity. The current references to 
part 732 are obsolete. 

OPM proposes to move information 
from § 731.103 that addresses the timing 
of collection of criminal and credit 
history to this section. In a separate 
notice, OPM is proposing to revise this 
language to implement changes required 
by the Fair Chance to Compete for Jobs 
Act (Pub. L. 11–92–Dec. 20, 2019). 
Finally, OPM proposes changes to 
implement continuous vetting for low- 
risk and public trust positions. 

In § 731.106(f), OPM proposes edits to 
make the information current. 

Subpart B—Determinations of 
Suitability or Fitness; Suitability Actions 
in Cases Involving the Competitive 
Service or Career Senior Executive 
Service 

OPM proposes changes to this subpart 
to implement the minimum standards of 
fitness for excepted service positions 
(those not subject to suitability 
determinations and actions) and to 
make changes aimed at increasing 
alignment between suitability and 
fitness criteria and those for other 
vetting domains. The minimum 
standards of fitness in part 731 will 
supersede the disqualifying factors in 
part 302. While agencies may 
supplement the minimum standards of 
fitness when job-related and consistent 
with business necessity, OPM is 
proposing that agencies must make the 
additional factors a matter of record. 

Section 731.201 Standard 

OPM proposes a change to reflect that 
the standard for both suitability and 
fitness determinations and for 
suitability actions is to protect the 
integrity and promote the efficiency of 
the service. 

Section 731.202 

OPM proposes edits to clarify that the 
criteria in this section apply also to 
fitness determinations for excepted 
service positions covered by this part, 
unless otherwise noted, and that when 
used to make determinations for 
eligibility to hold a Personal Identity 
Verification Credential, agencies must 
also ensure they have verified the 
individual’s identity as specified in 
OPM’s credentialing procedures or 
subsequent regulation. Further, OPM 
proposes that while the factors will 
establish the minimum standards of 
fitness for the excepted service, agencies 
may prescribe additional factors to 
protect the integrity and promote the 
efficiency of the service when job- 
related and consistent with business 
necessity. Additional factors shall be 

made a matter of record and furnished 
to the applicant, upon request. 

OPM proposes changes to the 
suitability factors at § 731.202(b), as 
follows: 

• Separate criminal and dishonest 
conduct into two separate factors. 
Separating these considerations into two 
distinct factors will provide clarity that 
dishonest conduct need not be criminal 
to be considered relevant to a 
determination of suitability or fitness; 

• Adjust the punctuation in factor (3) 
to clarify that falsification or deception 
or fraud occurs in connection with the 
examination or appointment process; 

• Eliminate current factor (4) Refusal 
to furnish testimony as required by § 5.4 
of this chapter. Use of this factor was 
reserved by OPM. If eliminated, this 
change does not otherwise affect 
requirements established by § 5.4 nor 
does it limit an agency’s ability to 
appropriately deal with an employee’s 
refusal to furnish testimony under other 
applicable authorities. 

• Revise factors (5) and (6), by 
striking the requirement that evidence 
of rehabilitation must be ‘‘substantial.’’ 
The requirement that agencies must 
consider whether there is evidence of 
rehabilitation prior to making a 
determination that one is unsuitable 
based upon alcohol abuse or illegal drug 
use is long standing. The suitability 
criteria contain an additional 
consideration for rehabilitation at 
§ 731.202(c)(7) that must be considered 
along with the alcohol and drug factors. 
However, that consideration, the 
absence or presence of rehabilitation or 
efforts toward rehabilitation, does not 
qualify or emphasize the rehabilitation 
must be ‘‘substantial’’; therefore, the 
change is to align the factor and 
additional consideration. 

• Revise factor (5), to change ‘‘alcohol 
abuse’’ to ‘‘excessive alcohol use.’’ OPM 
is proposing to revise the factor to 
address ‘‘excessive alcohol use’’ rather 
than ‘‘alcohol abuse.’’ We believe this 
change better represents the intent of 
the factor which is to account for an 
individual’s problematic misuse of 
alcohol, such as by binge drinking or 
heavy drinking, over a period of time, 
and suggesting that the individual 
would be prevented from performing 
the duties of the position or would 
constitute a direct threat to the property 
or safety of themselves or others as a 
result. 

• Replace factor (7), which currently 
reads: Knowing and willful engagement 
in acts or activities designed to 
overthrow the U.S. Government by force 
with four distinct factors: 

Æ Knowing engagement in acts or 
activities with the purpose of 

overthrowing Federal, State, local, or 
tribal government. 

Æ Acts of force, violence, 
intimidation, or coercion with the 
purpose of denying others the free 
exercise of their rights under the U.S. 
constitution or any state constitution. 

Æ Attempting to indoctrinate others 
or to incite them to action in furtherance 
of illegal acts. 

Æ Active membership or leadership in 
a group with knowledge of its unlawful 
aims, or participation in such a group 
with specific intent to further its 
unlawful aims. 

This proposed change is to broaden 
the types of conduct covered to include 
not only acts to attempt to overthrow 
the Federal Government but also to 
overthrow state, local, or tribal 
governments, to engage in violent and 
unlawful civil rights offenses, and to 
engage in association or advocacy to 
commit illegal acts. These more 
nuanced factors are narrowly tailored to 
address conduct that is not protected by 
the First Amendment, that has a clear 
nexus to the integrity and efficiency of 
the civil service, and that poses 
significant insider threat risks to Federal 
agencies and to the public they serve. 
Updating the suitability factors will 
help OPM fulfill the requirement of E.O. 
13467, as amended, section 1.1, that 
‘‘Executive branch vetting policies and 
procedures shall be sustained by an 
enhanced risk-management approach 
that facilitates early detection of issues 
by an informed, aware, and responsible 
Federal workforce.’’ 

Adoption of the new factors also 
furthers Strategic Goal 3.3 of the 
National Strategy for Countering 
Domestic Terrorism to ‘‘ensure that 
screening and vetting processes 
consider the full range of terrorism 
threats’’ and to ‘‘augment the screening 
process for . . . any government 
employee who receives a security 
clearance or holds a position of trust.’’ 3 
Adoption of the factors will permit OPM 
to update related information 
collections consistent with Strategic 
Goal 3.3, and to better address risks 
associated with, for example, racially- or 
ethnically-motivated unlawful acts of 
violent extremism and anti-government 
or anti-authority domestic terrorism,4 
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or coerce a civilian population, to influence the 
policy of a government by intimidation or coercion, 
or to affect the conduct of a government by mass 
destruction, assassination, or kidnapping ; and 
occur primarily within the territorial jurisdiction of 
the United States.’’ 

5 See National Strategy for Countering Domestic 
Terrorism at pages 8–11. 

which have been identified as emergent 
threats posing a significant public safety 
challenge.5 

• Add a factor for Violent behavior. 
This proposed change is for clarity and 
specificity, to account for violent 
behavior that does not squarely fall 
under another factor, such as violent 
behavior that occurs outside of the 
workplace and may not be considered 
criminal or dishonest in nature. We 
believe that the current suitability 
factors for ‘‘misconduct or negligence in 
employment’’ and for ‘‘criminal or 
dishonest conduct’’ do not convey the 
gravity of the risk posed by violent 
behavior, particularly for positions in, 
for example, law enforcement, patient 
care, childcare, and front-line customer 
service. For the purposes of this 
regulation, the term ‘‘violent’’ means 
using or involving physical force 
intended to hurt, damage, or kill 
someone or something. Guidance for 
considering what may constitute violent 
behavior will be provided via 
supplemental issuance. 

• Renumber the factors in accordance 
with the proposed changes. 

Section 731.203 Suitability Actions by 
OPM and Other Agencies for the 
Competitive Service or Career Senior 
Executive Service 

The proposed change is to limit 
jurisdiction only to OPM for suitability 
determinations and actions in the case 
of ‘‘competitive service or career Senior 
Executive Service’’ positions that are 
based upon the factors proposed to 
replace the current factor at 
§ 731.202(b)(7). Agencies must refer 
these cases to OPM for suitability 
determinations and suitability actions 
under this authority (though agencies 
are not prohibited from taking 
appropriate action under separate 
authorities). Conduct of this nature, if 
substantiated, would make one 
unsuitable for any position in the 
competitive service or for a career 
appointment to the Senior Executive 
Service. As such, OPM is reserving 
jurisdiction for taking suitability actions 
in these cases. The proposed changes 
also seek to clarify that OPM may take 
an action under this part even when an 
agency takes an action based upon 
another authority and to specify that 
agencies must report suitability 
determinations and actions on 

investigated individuals into the 
government-wide repository. 

Section 731.204 Debarment by OPM in 
Cases Involving the Competitive Service 
and Career Senior Executive Service 

The proposed change clarifies that 
OPM may impose an additional period 
of debarment concurrent to an existing 
debarment when new conduct arises. 
OPM may pursue suitability actions, in 
accordance with the procedures 
outlined in this part, as appropriate 
when there is new conduct of suitability 
concern, even when the individual is 
already serving a period of debarment. 
For example, if an individual who is 
barred from applying to the competitive 
service and career Senior Executive 
Service makes application for a covered 
position and does not report the 
debarment, when required, OPM may 
consider imposing an additional period 
of debarment due to a material, 
intentional false statement. 

Section 731.206 Reporting 
Requirements for Investigations and 
Suitability and Fitness Determinations 

The proposed change reflects that 
agencies must report the level, nature, 
and completion date of investigations 
and reinvestigations, as well as 
continuous vetting enrollment, into the 
government-wide central repository. 

Section 731.302 Notice of Proposed 
Action and 731.402 Notice of Proposed 
Action 

OPM is proposing to expand the 
methods for delivery of a notice of 
proposed action to include secure email. 

Subpart F—Savings Provision 

OPM is proposing to eliminate this 
Subpart as obsolete. 

Expected Impact of This Proposed Rule 
The expected benefits of the proposed 

rule are to further establish standards 
and processes by which OPM and 
agencies efficiently and appropriately 
vet individuals to assess risk to the 
integrity and efficiency of the service. 
These changes promote a more trusted 
workforce to serve the American public 
through an enhanced risk management 
approach for personnel vetting, one 
which advances the mobility of the 
workforce to support agency mission 
needs. Establishing a continuous vetting 
approach for all populations subject to 
personnel vetting provides a framework 
for modernized investigative and 
adjudicated processes that leverage 
available, appropriate technology to 
replace costly and time-consuming 
labor-intensive processes that have 
burdened efforts by agencies to acquire 

top talent in a timely manner. Further, 
the new model assists agencies in 
managing and reducing risk by 
providing more timely information than 
was possible under the prior 
investigative model. 

This proposed rule provides greater 
consistency in vetting processes and 
where possible, is cost saving by 
reducing redundancy and duplication 
and using modernized processes for 
collecting information. By establishing 
minimum standards of fitness for the 
excepted service that align to OPM’s 
suitability standards, there is a greater 
likelihood that individuals will be 
assessed using consistent standards, 
thus providing the basis for application 
of reciprocity when moving between 
positions. The impact to agencies’ 
personnel vetting programs is reduced 
when they can reciprocally apply prior 
determinations rather than making new 
determinations or requesting new 
investigations. 

In particular, OPM anticipates 
reduced impacts to agencies as they 
transition from a full reinvestigation of 
every public trust employee every five 
years to reinvestigation only as needed 
and to continuous vetting that relies 
extensively on automated sources. 
Although agencies will also need to 
enroll their low risk population, which 
is not currently subject to 
reinvestigation requirements, into 
continuous vetting, the cost impacts 
may be offset by savings associated with 
the move from periodic reinvestigations 
to continuous vetting for their sensitive 
and nonsensitive public trust 
populations. Under the Trusted 
Workforce 2.0 initiative, the Security 
Executive Agent and the Suitability and 
Credentialing Executive Agent have 
directed agencies to begin enrolling the 
national security sensitive population 
into continuous vetting in lieu of the 
traditional periodic reinvestigations. 
Through a phased process, agencies are 
initiating their national security 
sensitive populations into continuous 
vetting and eventually, individuals will 
be enrolled into continuous vetting at 
the onset of their initial background 
investigation. We envision following a 
similar iterative approach for low risk 
and public trust populations, upon 
implementation. 

Further, since each individual’s 
investigation will always be up to date 
through the continuous vetting 
approach, agencies will no longer need 
to await results of a new background 
investigation and will instead be able to 
onboard individuals more quickly into 
new positions, while only having to 
request investigation necessary to cover 
any investigative gaps that may be due 
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6 Federal agencies are responsible for appropriate 
vetting of their personnel according to standards set 
by the Security and Suitability & Credentialing 
Executive Agents and pay for background 
investigations and continuous vetting checks on 
contractor personnel as well as federal appointees 
and employees. 

7 This is based upon DCSA’s FY24 pricing 
estimate. 

to changes in position risk and/or 
sensitivity. 

Agencies’ populations of individuals 
subject to continuous vetting are those 
populations already subject to Federal 
personnel vetting investigative 
standards as described previously, 
including contractor employees with 
long term access to Federal facilities and 
information systems. Even prior to more 
recent Executive Orders and policy 
requirements requiring personnel 
vetting investigations and 
determinations on contractors, the FAR 
Council published a final rule in 
November 2006, amending the Federal 
Acquisition Regulation to require 
contracting officers to incorporate the 
requirement for contractors to comply 
with agency verification procedures— 
implementing Homeland Security 
Presidential–12 (HSPD–12), Office of 
Management and Budget (OMB) 
guidance M–05–24, and Federal 
Information Processing standards 
Publication (FIPS PUB) number 201 
when applicable to be performed under 
the contract. Aside from the new 
requirement for individuals in low risk 
positions to be continuously vetted, 
agencies and contractor employees 
supporting agencies when long term 
access to Federal facilities and 
information systems is required should 
be familiar with personnel vetting 
requirements. 

Cost 
This proposed rule will affect the 

operations of most Federal agencies in 
the Executive branch—ranging from 
cabinet-level departments to small 
independent agencies. In order to 
comply with the regulatory changes in 
this proposed rule, affected agencies 
will need to review the rule and update 
their policies and procedures. For the 
purpose of this cost analysis, the 
assumed average salary rate of Federal 
employees performing this work will be 
the rate in 2023 for GS–14, step 5, from 
the Washington, DC, locality pay table 
($150,016 annual locality rate and 
$71.88 hourly locality rate). We assume 
that the total dollar value of labor, 
which includes wages, benefits, and 
overhead, is equal to 200 percent of the 
wage rate, resulting in an assumed labor 
cost of $143.76 per hour. We estimate 
that, in the first year following 
publication of the final rule, the effort 
to update policies and procedures will 
require an average of 250 hours of work 
by employees with an average hourly 
cost of $143.76. This effort would result 
in estimated costs in the first year of 
implementation of about $35,940 per 
agency, and about $2,875,200 in total 
Government-wide. 

The ongoing administrative costs to 
agencies for continuous vetting 
enrollment of existing and new 
individuals working for or on behalf of 
the Government will vary depending on 
the makeup of each agency’s 
populations with regard to their affected 
Federal and contract positions and the 
risk levels of those positions. As noted, 
agencies’ populations of individuals 
subject to continuous vetting are those 
populations already subject to Federal 
personnel vetting investigative 
standards as described previously, 
including contractor employees with 
long term access to Federal facilities and 
information systems. The extent to 
which such individuals have previously 
been subject to periodic reinvestigation 
requirements depended on the nature of 
their access or duties. Those in national 
security sensitive positions have long 
been subject to periodic reinvestigation 
requirements and more recently to 
continuous vetting requirements. Those 
in nonsensitive public trust positions 
have been subject to periodic 
reinvestigations for suitability, as 
described previously. Each agency is 
responsible for assessing the risk level at 
the low, moderate, or high level for each 
position within their agency. Each 
agency is therefore best positioned to 
know the number of employees in 
positions at each level and the number 
of individuals associated with the 
personnel vetting requirements at each 
respective investigative tier. Each 
agency will have different numbers of 
positions at each risk level and the 
proportion of low, moderate, and high 
risk positions will vary. Subsequently, 
the cost of continuous vetting for the 
low risk and public trust population 
will vary amongst the Federal agencies.6 
To assist Federal agencies in budget 
development, the Defense 
Counterintelligence and Security 
Agency (DCSA) has released its fiscal 
year 2024 price estimates, including 
pricing for the initial continuous vetting 
capability for low risk and non-sensitive 
public trust positions. For fiscal year 
2024, agencies can expect to pay a $3 
monthly subscription fee for active 
enrollees in low risk and nonsensitive 
public trust continuous vetting. By 
comparison, DCSA’s price for a standard 
service, nonsensitive high risk public 
trust reinvestigation (Tier 4) in FY 2024 
is $2400, which amortized over five 
years equates to approximately $40 

monthly. Agencies utilizing continuous 
vetting in FY 2024 for their nonsensitive 
high risk public trust populations would 
avoid $2,220 in personnel vetting costs 
over five years for each such position. 
The delta between reinvestigation costs 
and initial continuous vetting checks for 
nonsensitive moderate risk positions is 
not as significant; still, agencies would 
avoid $180 in personnel vetting costs 
over five years for such positions given 
the FY 2024 cost of $360 for each 
nonsensitive moderate risk public trust 
reinvestigation. Conversely, agencies 
enrolling low risk populations will pay 
$36 yearly, based upon DCSA’s FY 2024 
price estimates, for continuous vetting 
on a population that to date has not 
been subject to reinvestigation 
requirements. While DCSA’s FY 2024 
pricing reflects initial pricing for 
continuous vetting for this population, 
future costs for continuous vetting for 
the low risk population are not expected 
to rise to the cost of checks for the 
national security population, since 
checks on the low risk population will 
be much less expansive than those on 
the national security population. An 
additional factor that agencies will need 
to consider when assessing budget 
impacts of continuous vetting is the cost 
avoidance realized by the move from 
periodic reinvestigations to continuous 
vetting of their sensitive populations. To 
illustrate how the impacts to agency 
budgets will vary, the following 
examples are provided of a department, 
the Department of Veterans Affairs (VA), 
that is comprised mainly of 
nonsensitive positions and a department 
that is comprised mainly of sensitive 
positions, the Department of Defense 
(DoD). The VA has vastly more 
nonsensitive positions—approximately 
513,400—than sensitive positions— 
approximately 9,000. Their positions are 
largely nonsensitive low risk, with 
approximately 455,000 Federal and 
contractor personnel in low risk 
positions, with some nonsensitive 
public trust positions, 41,200 in 
nonsensitive moderate risk public trust 
positions, and 17,200 in nonsensitive 
high risk public trust positions. Under 
the current requirement to request a 
reinvestigation for public trust positions 
every five years and considering FY 
2024 DCSA pricing, the VA should 
anticipate paying $56,112,000 7 in total 
for nonsensitive public trust 
reinvestigations over five years. With 
continuous vetting, the annual cost of 
enrolling the public trust population for 
fiscal year 2024 would be $2,102,400, or 
$10,512,000 over five years, equating to 
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$45,600,000 in cost avoidance for the 
nonsensitive moderate and high risk 
positions over the five year cycle. For 
continuous vetting of the low risk 
population, VA would expect to pay 
DCSA $16,380,000 annually or 
$81,900,000 over five years. For any 
sensitive positions the VA has, they may 
also recognize the cost savings between 
the periodic reinvestigation products 
and continuous vetting product for 
sensitive positions. The cost 
implications for enrollment of VA’s 
9,000 sensitive positions into 
continuous vetting could range from an 
additional cost of $810,000 over five 
years to cost avoidance of $21,285,000 
depending on the proportion of 
noncritical sensitive positions (Tier 3) 
and critical sensitive/special sensitive 
positions (Tier 5). Thus the total cost of 
the shift to continuous vetting for all of 
VA’s populations subject to this 
requirement, using VA’s anticipated 
payments to DCSA for these services, 
will depend on the makeup of VA’s 
population. Compare this to the 
Department of Defense (DOD), which 
has a much higher sensitive population 
than non-sensitive, approximately 3.5 
million individuals in sensitive 
positions and approximately 283,000 in 
non-sensitive positions. With 
approximately 3,000 nonsensitive 
moderate risk positions and 560 
nonsensitive high risk position, the 
DOD could plan to spend $2,424,000 on 
periodic reinvestigations over five years 
for their nonsensitive public trust 
positions whereas continuous vetting 
would result in a total cost of $640,800 
and therefore $1,783,200 in cost 
avoidance over that same period. The 
cost of enrolling DoD’s 280,000 Federal 
and contractor low risk positions subject 
to the requirement would equate to an 
annual cost of $10,080,000 or 
$50,400,000 over five years; however, 
this cost would be offset not only by the 
cost avoidance of $1,783,200 for the 
nonsensitive public trust population but 
also by the cost savings associated with 
the shift to continuous vetting from 
periodic reinvestigations for the 
sensitive population. Given that the 
DoD has approximately 3.5 million 
individuals in national security 
positions undergoing continuous vetting 
in lieu of periodic reinvestigations, the 
expected cost savings would be 
expected to offset the cost for 
enrollment of their low risk populations 
into continuous vetting. 

Thus, with respect to continuous 
vetting, agencies may recognize a cost 
savings by using continuous vetting 
rather than the traditional 
reinvestigation product that is currently 

required for public trust positions at a 
five-year periodicity, and the extent of 
the cost savings will vary depending on 
the proportion of their populations with 
regard to risk and sensitivity levels. 
Additionally, cost savings may be 
realized since continuous vetting 
provides that the vetting of enrolled 
individuals will always be up-to-date. 
This will result in further cost 
avoidance whenever an individual 
requires an upgrade of their vetting level 
or when an individual returns to a 
vetted position after a break in service. 
Agencies will be able to onboard 
individuals more quickly into new 
positions while requesting only the 
investigative elements necessary to 
cover any investigative gaps that may be 
due to changes in position risk and/or 
sensitivity. This cost avoidance will be 
borne out as agencies begin to 
implement the new TW 2.0 policies that 
leverage continuous vetting for risk 
management. On balance, while we 
anticipate there may be additional costs 
to agencies with much greater 
proportions of low risk positions than 
nonsensitive public trust or national 
security positions, we do not believe 
that this proposed rule will 
substantially increase the ongoing costs 
to most agencies, and the benefits 
outweigh the costs in providing 
agencies greater opportunities for timely 
talent acquisition and reduced risk to 
people, property, information systems, 
and mission through timely delivery of 
relevant information. 

Alternatives 
OPM must comply with Executive 

Order direction, as previously 
described, to establish minimum 
standards of fitness based on character 
and conduct for appointment to 
positions in the excepted service of the 
executive branch that are to the extent 
practicable consistent with the 
standards for suitability. OPM is 
likewise responsible for establishing in 
its regulations that excepted service 
employee, nonappropriated fund DoD 
employee, and contractor employee 
fitness is subject to enterprise position 
designation requirements, investigative 
standards, and reciprocity requirements. 
Similarly, continuous vetting for all 
populations subject to personnel vetting 
has been directed by Executive Order to 
sustain an enhanced risk-management 
approach. Ultimately, the cost to 
agencies for establishing policies and 
procedures to conform to OPM’s 
regulation in this regard are 
unavoidable. Such costs are offset, 
however, by savings and cost avoidance 
resulting from policy implementation. 
The expected impact of aligned 

investigative and adjudicative standards 
of fitness for excepted and competitive 
service positions is the increased 
application of reciprocity, which 
eliminates the need for a new 
investigation or new adjudication. 
Similarly, individuals enrolled in 
continuous vetting will not require 
periodic reinvestigations, nor will they 
require a repeat of initial vetting, as they 
have to date, when moving from one 
position level to a higher level or when 
returning to a vetted position after a 
break in service. 

Still, agencies with a greater 
proportion of individuals in low risk 
positions will incur costs as a result of 
the requirement for continuous vetting 
of this population when periodic 
reinvestigations were not previously 
required. As noted above, these costs 
may be offset by cost savings realized as 
agencies implement continuous vetting 
across all populations, particularly for 
agencies with large populations of 
individuals in high risk positions. 
However, not all agencies will realize 
cost savings. While there is no 
alternative to the policy requirement, 
agencies may realize some cost in the 
near term through phased 
implementation of continuous vetting 
for low risk populations. Such phased 
implementation could be accomplished 
through two approaches. First, 
implementation of the required 
continuous vetting checks for enrolled 
individuals could be eased through a 
phased introduction of the required 
checks over time. OPM anticipates 
utilizing this approach. Second, phased 
implementation could be accomplished 
through a phased implementation of the 
percent of the population required to be 
enrolled over time. This will enable 
agencies to adopt the necessary policy 
and procedural infrastructure necessary 
to execute requirements. OPM will 
consider this approach in developing 
requirements for the ongoing roll out of 
the Trusted Workforce 2.0 
Implementation Strategy, which the 
PAC has established to guide agencies 
in developing their agency-specific 
implementation plans under the 
direction of each agency’s Senior 
Implementation Official. Currently, 
enrollment of all positions subject to 
personnel vetting in a continuous 
vetting capability is targeted by the end 
of FY 2024. 

Executive Orders 13563 and 12866, 
Regulatory Review 

Executive Orders 13563 and 12866 
direct agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
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approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). Executive Order 13563 
emphasizes the importance of 
quantifying both costs and benefits, of 
reducing costs, of harmonizing rules, 
and of promoting flexibility. In 
accordance with the provisions of 
Executive Order 12866, this proposed 
rule was reviewed by the Office of 
Management and Budget as a 
significant, but not economically 
significant, rule as it does not meet the 
annual effect of $100 million. 

Regulatory Flexibility Act 

OPM certifies that this proposed rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

E.O. 13132, Federalism 

This regulation will not have 
substantial direct effects on the States, 
on the relationship between the 
National Government and the States, or 
on distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 13132, 
it is determined that this proposed rule 
does not have sufficient federalism 
implications to warrant preparation of a 
Federalism Assessment. 

E.O. 12988, Civil Justice Reform 

This regulation meets the applicable 
standard set forth in section 3(a) and 
(b)(2) of Executive Order 12988. 

Unfunded Mandates Reform Act of 
1995 

This proposed rule will not result in 
the expenditure by State, local or tribal 
governments of more than $100 million 
annually. Thus, no written assessment 
of unfunded mandates is required. 

Congressional Review Act 

Subtitle E of the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (known as the Congressional 
Review Act or CRA) (5 U.S.C. 801 et 
seq.) requires rules to be submitted to 
Congress before taking effect. OPM will 
submit to Congress and the Comptroller 
General of the United States a report 
regarding the issuance of this proposed 
rule before its effective date, as required 
by 5 U.S.C. 801. The Office of 
Information and Regulatory Affairs in 
the Office of Management and Budget 
has determined that this proposed rule 
is not a major rule as defined by the 
CRA (5 U.S.C. 804). 

Paperwork Reduction Act of 1995 (44 
U.S.C. 3501–3521) 

Notwithstanding any other provision 
of law, no person is required to respond 
to, nor shall any person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
Office of Management and Budget 
(OMB) Control Number. 

Depending on the population, 
currently suitability and vetting 
information is collected through the 
following OMB Control Numbers. 
• 3206–0261 (Standard Form 85, 

Questionnaire for Non-Sensitive 
Positions) 

• 3206–0258 (Standard Form 85P, 
Questionnaire for Public Trust 
Positions and SF 85P–S, 
Supplemental Questionnaire for 
Selected Positions) 

• 3206–0005 (SF 86, Questionnaire for 
National Security Positions 
Additional information regarding 

these collections of information— 
including all current supporting 
materials—can be found at https://
www.reginfo.gov/public/do/PRAMain by 
using the search function to enter either 
the title of the collection or the OMB 
Control Number. Data gathered through 
the information collection falls under 
the following systems of record notice: 
Personnel Vetting Records System, 
DUSDI 02–DoD. 

In a parallel effort to this proposed 
rule, and as part of its work with the 
PAC, OPM proposed a new information 
collection, Personnel Vetting 
Questionnaire (PVQ) to streamline the 
existing information collections, as well 
as the renewal cycle for them, 
commensurate with on-going efforts to 
improve personnel vetting processes 
and the experience of individuals 
undergoing personnel vetting. OPM 
published a Federal Register Notice 
regarding the proposed collection on 
November 23, 2022, and accepted 
comments until January 23, 2023. OPM 
plans to publish a Federal Register 
Notice in February 2023 announcing a 
thirty-day period for public comment on 
the proposed collection. Once the new 
collection is finalized, OPM plans to 
discontinue the current information 
collections. 

For the populations subject to the 
existing collections that will be replaced 
by the Personnel Vetting Questionnaire, 
OPM does not anticipate any changes to 
the current total cost or burden 
estimates as a result of the changes in 
this proposed rule. 

However, some individuals or 
populations may be required to 
complete an updated questionnaire in 
order for continuous vetting to be 
conducted. OPM is interested in public 
comment on the cost and burden 
implications for this potential new 
population. 

List of Subjects in 5 CFR Parts 302 and 
731 

Administrative practices and 
procedure, Authority delegations 
(government agencies), Government 
contracts, Government employees, 
Investigations. 
U.S. Office of Personnel Management. 
Stephen Hickman, 
Federal Register Liaison. 

Accordingly, for the reasons stated in 
the preamble, OPM is proposing to 
revise parts 302 and 731 of title 5, Code 
of Federal Regulations as follows: 

PART 302—EMPLOYMENT IN THE 
EXCEPTED SERVICE 

■ 1. Revise the authority citation to read 
as follows: 

Authority: 5 U.S.C. 1302, 3301, 3302, 
3317, 3318, 3319, 3320, 8151, E.O. 10577 (3 
CFR 1954–1958 Comp., p. 218); § 302.105 
also issued under 5 U.S.C. 1104, Pub. L. 95– 
454, sec. 3(5); § 302.501 also issued under 5 
U.S.C. 7701 et seq; § 302.107 also issued 
under 5 U.S.C. 9201–9206 and Pub. L. 116– 
92, sec. 1122(b)(1); § 302.108 and 302.203 
also issued under E.O. 13764, 3 CFR, 2017 
Comp., p. 243. 

■ 2. Add § 302.108 to subpart A to read 
as follows: 

§ 302.108 Determinations of fitness for 
employment in an excepted service 
position. 

(a) An agency must make fitness 
determinations for excepted positions in 
accordance with the applicable 
requirements of part 731 of this chapter. 

(b) An agency must record its reasons 
for making fitness determinations under 
part 731 of this chapter and shall 
furnish a copy of those reasons to an 
applicant upon their request. 
■ 3. Revise § 302.203 to read as follows: 

§ 302.203 Standard and criteria for 
determining fitness for employment in an 
excepted service position. 

(a) The minimum standard and 
criteria for determining fitness for 
employment based on character and 
conduct are prescribed in part 731, 
subpart B of this chapter. 

(b) Agencies may prescribe additional 
factors to protect the integrity and 
promote the efficiency of the service, 
when job-related and consistent with 
business necessity. 
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PART 731—SUITABILITY AND 
FITNESS 

■ 4. The authority citation for part 731 
is revised to read as follows: 

Authority: 5 U.S.C. 1302, 3301, 7301; E.O. 
10577, 3 CFR, 1954–1958 Comp., p. 218, as 
amended; E.O. 13467, 3 CFR, 2009 Comp., p. 
198, as amended; E.O. 13488, 3 CFR, 2010 
Comp., p. 189, as amended; E.O. 13764, 3 
CFR, 2017 Comp. p. 243; 5 CFR, parts 1, 2, 
5, and 6; Presidential Memorandum of 
January 31, 2014, 3 CFR, 2014 Comp., p. 340. 

■ 5. Revise subpart A to read as follows: 

Subpart A—Scope 

Sec. 
731.101 Purpose. 
731.102 Implementation. 
731.103 Delegation to agencies for the 

competitive service and career Senior 
Executive Service. 

731.104 Investigation and reciprocity 
requirements. 

731.105 Authority to take suitability actions 
in cases involving the competitive 
service and career Senior Executive 
Service. 

731.106 Designation of public trust 
positions and investigative requirements. 

§ 731.101 Purpose. 
(a) Definitions. In this part: 
Applicant means an individual who is 

being considered or has been considered 
for employment in the competitive 
service or career Senior Executive 
Service. 

Appointee means an individual who 
has entered on duty and is in the first 
year of employment in a competitive 
service or career Senior Executive 
Service position when it is employment 
subject to investigation. When the 
individual is serving a probationary or 
trial period, their status as an appointee 
will extend through the end of their 
initial probationary/trial period, if 
longer than one year. 

Core Duty means a continuing 
responsibility that is of particular 
importance to the relevant covered 
position or the achievement of an 
agency’s mission. 

Competitive Service or career Senior 
Executive Service—For the purposes of 
this part, ‘‘Competitive Service or career 
Senior Executive Service’’ refers to a 
position in the competitive service, a 
position in the excepted service where 
the incumbent can be noncompetitively 
converted to the competitive service, 
and a career appointment to a position 
in the Senior Executive Service. 

Contractor Employee means an 
individual who performs work for or on 
behalf of any agency under a contract 
and who, in order to perform the work 
specified under the contract, will 
require access to space, information, 

information technology systems, staff, or 
other assets of the Federal Government, 
and who could, by the nature of their 
access or duties, adversely affect the 
integrity or efficiency of the 
Government. Such contracts include but 
are not limited to: personal service 
contracts; contracts between any non- 
Federal entity and any agency; and 
subcontracts between any non-Federal 
entity and another non-Federal entity to 
perform work related to the primary 
contract with the agency. The term 
contractor includes grantees of any 
agency or any other category of person 
who performs work for or on behalf of 
an agency (but not a Federal employee). 

Days means calendar days unless 
otherwise noted in this part. 

Employee means an individual who 
has completed the first year of an 
appointment in the Civil Service when 
it is employment subject to investigation 
and is no longer serving the initial 
probation or trial period, if applicable. 
In the case of an appointee whose initial 
probation or trial period is for more than 
one year, the individual will be 
considered an employee at the 
completion of their initial probation or 
trial period. 

Employment Subject to Investigation, 
except as described elsewhere in this 
part, includes an appointment to the 
competitive service or career senior 
executive service, an appointment to the 
excepted service, employment as a 
contractor employee, or employment as 
a nonappropriated fund employee. 

Excepted Service means any position 
excepted from the competitive service 
or the Senior Executive Service of the 
executive branch. For the purposes of 
this regulation, excepted service does 
not include: 

(1) positions in any element of the 
intelligence community as defined in 
the National Security Act of 1947, as 
amended, to the extent they are not 
otherwise subject to Office of Personnel 
Management (OPM) appointing 
authorities; 

(2) positions where OPM is statutorily 
precluded from prescribing such 
standards; and 

(3) positions when filled by political 
appointment. Senior Executive Service 
noncareer, limited term, and limited 
emergency appointments are excepted 
from the competitive service in this 
part. Excepted service does not mean 
any position excepted from the 
competitive service of the executive 
branch that could be noncompetitively 
converted to the competitive service. 

Fitness is the level of character or 
conduct determined necessary for an 
individual to perform work for a Federal 
agency as an employee in the excepted 

service, as a contractor employee, or as 
a nonappropriated fund employee. 

Fitness Determination means a 
decision by an agency that an individual 
has or does not have the required level 
of character and conduct necessary to 
perform work for a Federal agency as an 
excepted service employee. These 
determinations are based on whether an 
individual’s character or conduct may 
have an adverse impact on the integrity 
or efficiency of the service. 

Material means, in reference to a 
statement, one that affects, or has a 
natural tendency to affect, or is capable 
of influencing, an official decision even 
if OPM or an agency does not rely upon 
it. 

Nonappropriated fund employee 
means an employee paid from non- 
appropriated funds of an 
instrumentality of the United States 
under the jurisdiction of the Armed 
Forces conducted for the comfort, 
pleasure, contentment, and mental and 
physical improvement of personnel of 
the Armed Forces as described in 
section 2105 of title 5, United States 
Code. 

Political Appointment means an 
appointment by Presidential nomination 
for confirmation by the Senate, an 
appointment by the President without 
Senate confirmation (except those 
appointed under 5 CFR 213.3102(c)); an 
appointment to a position compensated 
under the Executive Schedule (5 U.S.C. 
5312 through 5316); an appointment of 
a White House Fellow to be assigned as 
an assistant to a top-level Federal officer 
(5 CFR 213.3102(z)); a Schedule C 
appointment (5 CFR 213.3301, 
213.3302); a noncareer, limited term, or 
limited emergency Senior Executive 
Service appointment (5 CFR part 317, 
subpart F); an appointee to serve in a 
political capacity under agency-specific 
authority; and a provisional political 
appointment. 

Suitability action means an outcome 
described in § 731.203 and may be taken 
only by OPM or an agency with 
delegated authority in the case of the 
competitive service or career Senior 
Executive Service under the procedures 
in subparts C and D of this part. 

Suitability determination means a 
decision by OPM or an agency with 
delegated authority that an individual is 
suitable or is not suitable for 
employment in the competitive service 
or career Senior Executive Service in the 
Federal Government or a specific 
Federal agency. A determination is 
based on whether an individual’s 
character or conduct may have an 
adverse impact on the integrity or 
efficiency of the service. 
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(b) The purpose of this part is as 
follows: 

(1) To establish investigation, 
continuous vetting, and reciprocity 
requirements for an appointment to a 
position in the competitive service and 
excepted service, and for career 
appointment in the Senior Executive 
Service. Contractor employee fitness 
and nonappropriated fund employee 
fitness, as addressed in sections 3(b) and 
3(c) of Executive Order (E.O.) 13488, are 
also subject to these position 
designation requirements, investigative 
standards, and reciprocity-requirements. 

(2) To establish the criteria for making 
a determination of suitability for the 
competitive service or career Senior 
Executive Service and a minimum 
standard of fitness for the excepted 
service. 

(3) To establish the procedures for 
taking suitability actions in the case of 
the competitive service or career Senior 
Executive Service. 

(4) An Agency shall exercise due 
regard to this regulation and 
supplemental guidance if determining 
fitness for employment as a contractor 
employee or as a nonappropriated fund 
employee. 

(c) Any determination made and 
action taken under this part are distinct 
from: an objection to an eligible or pass 
over of a preference eligible; OPM’s or 
an agency’s decision on a request, made 
under 5 U.S.C. 3318 and 5 CFR 332.406; 
and any determination of eligibility for 
access to classified information or for 
assignment to, or retention in, sensitive 
national security positions made under, 
E.O. 12968, E.O. 10865, or E.O. 13467, 
as amended, or similar authorities. 

§ 731.102 Implementation. 
(a) An investigation conducted under 

this part may not be used for any other 
purpose except as provided in a Privacy 
Act system of records notice published 
by the agency conducting the 
investigation and section 1.1(e) of 
Executive Order 13467, as amended. 

(b) OPM may set forth any policy, 
procedure, criteria, standard, quality 
control procedure, and supplementary 
guidance to implement this part in an 
OPM or joint Executive Agent issuance. 

§ 731.103 Delegation to agencies for the 
competitive service and career Senior 
Executive Service. 

(a) Subject to the limitations and 
requirements of paragraphs (b), (d), and 
(f) of this section, OPM delegates to the 
head of an agency authority for making 
a suitability determination and taking a 
suitability action (including limited, 
agency-specific debarments under 
§ 731.205) in a case involving an 
applicant or appointee. 

(b) When an agency, acting under 
delegated authority from OPM, 
determines that a Government-wide 
debarment by OPM under § 731.204(a) 
may be an appropriate action, it must 
refer the case to OPM for debarment 
consideration. An agency must make a 
referral prior to any proposed suitability 
action, but only after sufficient 
resolution of the suitability issue(s) to 
determine if a Government-wide 
debarment appears warranted. 

(c) An agency exercising authority 
under this part by delegation from OPM 
must adhere to OPM requirements as 
stated in this part and issuances 
described in § 731.102(b). An Agency 
must also implement policies and 
maintain records demonstrating that 
they employ reasonable methods to 
ensure adherence to these issuances. 

(d) OPM reserves the right to 
undertake a determination of suitability 
based upon evidence of falsification or 
fraud relating to an examination or 
appointment at any point when 
information giving rise to such a charge 
is discovered. OPM must be informed in 
all cases where there is evidence of 
material, intentional false statements, or 
deception or fraud, in examination or 
appointment, and OPM will take a 
suitability action where warranted. 

(e) OPM may revoke an agency’s 
delegation to make suitability 
determinations and take suitability 
actions under this part if an agency fails 
to conform to this part or OPM 
issuances as described in § 731.102(b). 

(f) OPM retains sole jurisdiction to 
make a final suitability determination 
and take an action under this part in any 
case where there is evidence that there 
has been a material, intentional false 
statement, or deception or fraud, in 
examination or appointment. OPM also 
retains sole jurisdiction to make a final 
suitability determination and take an 
action under this part in any case when 
there is evidence of an action or conduct 
that falls within any or all of the 
following factors: Knowing engagement 
in an act or activity with the purpose of 
overthrowing Federal, State, local, or 
tribal government by an 
unconstitutional mean; an Act of force, 
violence, intimidation, or coercion with 
the purpose of denying others the free 
exercise of their rights under the U.S. 
Constitution or any state constitution; 
Attempting to indoctrinate another or to 
incite another to action in furtherance of 
an illegal act; Active membership or 
leadership in a group with knowledge of 
its unlawful aim, or participation in 
such a group with a specific intent to 
further its unlawful aim. An Agency 
must refer these cases to OPM for 
suitability determinations and 

suitability actions under this authority. 
Although no prior approval is needed, 
notification to OPM is required if the 
agency wants to take, or has taken, 
action under its own authority (such as 
5 CFR parts 315, 359, or 752) in cases 
involving conduct fitting within any of 
these factors. In addition, paragraph (a) 
of this section notwithstanding, OPM 
may, in its discretion, exercise its 
jurisdiction under this part in any case 
it deems necessary regardless of 
whether the agency may adjudicate 
under another authority. 

§ 731.104 Investigation and reciprocity 
requirements. 

(a) To establish an individual’s 
suitability or fitness, employment 
subject to investigation identified in 
§ 731.101 requires the individual to 
undergo investigation by an agency with 
authority to conduct investigations, 
except as described in paragraphs (a)(1) 
through (3) of this section. 

(1) Promotion, demotion, 
reassignment, or transfer from 
employment subject to investigation to 
other employment subject to 
investigation without a break in service 
does not require the person to undergo 
a new investigation if the person has 
already undergone an investigation, 
unless the new employment is at a 
higher risk level. 

(2) When the person entering 
employment subject to investigation has 
undergone a background investigation 
that is at or above the level required for 
the position as determined by position 
designation and has a qualifying break 
in service specified in supplemental 
guidance, a new investigation need not 
be conducted unless the agency obtains 
new information in connection with the 
person’s employment that calls into 
question the person’s suitability or 
fitness under § 731.202. Agencies will 
need to enroll individuals re-entering 
service after a break in service into 
continuous vetting, consistent with the 
requirements in § 731.106(d). 

(3) Positions that are intermittent, per 
diem, or temporary in nature, not to 
exceed an aggregate of 180 days per year 
in either a single continuous 
appointment or series of appointments, 
do not require a background 
investigation for suitability or fitness. 
The employing agency, however, must 
conduct such checks as it deems 
appropriate to ensure the suitability or 
fitness of the person. The employing 
agency must conduct such vetting as 
required under OPM issuances. 

(b)(1) An individual does not have to 
serve a new probationary or trial period 
in the Civil Service merely because the 
individual’s employment is subject to 
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investigation under this section. An 
individual’s probationary or trial period 
in the Civil Service is not extended 
because the individual’s employment is 
subject to investigation under this 
section. 

(2) A suitability determination must 
be made for each appointment in the 
competitive service or career Senior 
Executive Service and a fitness 
determination must be made for each 
appointment in the excepted service, 
except as described in paragraph 
(b)(2)(ii) of this section. 

(i) In the case of a prior investigation 
that is reciprocally accepted, if the 
record in the Central Verification 
System or its successor does not reflect 
a prior favorable suitability or fitness 
determination, the agency will need to 
review the prior investigation for the 
purpose of making a suitability or 
fitness determination. 

(ii) In the case of a prior investigation 
that is reciprocally accepted, if the prior 
investigation was favorably adjudicated 
for suitability or fitness, the agency shall 
accept the prior determination unless: 

(A) The investigative record on file for 
the individual shows conduct that is 
incompatible with the core duties of the 
relevant covered position; or 

(B) The agency has prescribed 
additional factors under section 
731.202(b) that were not addressed in 
the prior favorable adjudication, and the 
agency will conduct an adjudication 
using only those additional factors. 

(C) Reinvestigation or continuous 
vetting requirements under § 731.106 
are not affected by this section. 

§ 731.105 Authority to take suitability 
actions in cases involving the competitive 
service or career Senior Executive Service. 

(a) OPM or an agency acting under 
delegated authority may take a 
suitability action in connection with 
any application for, or appointment to, 
the competitive service or career Senior 
Executive Service. 

(1) OPM’s or an agency’s authority to 
take a suitability action continues when 
an application is withdrawn, when an 
offer of employment is withdrawn, or 
when an individual appointed separates 
from employment. 

(2) OPM’s or an agency’s authority to 
take a suitability action includes the 
case of an application for or 
appointment to the competitive service 
or career Senior Executive Service from 
another type of position when a prior 
investigation is being reciprocally 
accepted as described in § 731.104(a). 

(b) OPM may take a suitability action 
under this part against an applicant or 
appointee based on the criteria in 
§ 731.202. 

(c) Except as limited by § 731.103(b), 
(d), and (f), an agency, exercising 
delegated authority, may take a 
suitability action under this part against 
an applicant or appointee based on the 
criteria of § 731.202; 

(d) Only OPM may take a suitability 
action under this part against an 
employee in the competitive service or 
career Senior Executive Service based 
on the criteria of § 731.202(b)(3), (7), (8), 
(9), (10), or (11). 

(e) An agency may not take a 
suitability action against an employee in 
the competitive service or career Senior 
Executive Service. Nothing in this part 
precludes an agency from taking an 
adverse action against an employee 
under the procedures and standards of 
part 752 of this chapter or terminating 
a probationary employee under the 
procedures of part 315 or part 359 of 
this chapter or under agency specific 
authorities. An agency must notify OPM 
to the extent required in § 731.103(d) 
and (f) if it wants to take, or has taken, 
action under these authorities. OPM 
retains the right to take a suitability 
action even in those cases where the 
agency makes an adjudicative 
determination under another authority. 

§ 731.106 Designation of public trust 
positions and investigative requirements. 

(a) Risk designation. An agency head 
must designate at high, moderate, or low 
risk level, as determined by the 
position’s potential for adverse impact 
to the efficiency or integrity of the 
service, every position: in the 
competitive service; in the excepted 
service; to be filled with a career 
appointment in the Senior Executive 
Service; and in which the occupant 
performs a service as a contractor 
employee or as a nonappropriated fund 
employee. OPM provides a risk 
designation system for agency use in an 
issuance as described in § 731.102(b). 

(b) Public Trust position. A position at 
the high or moderate risk level is 
designated as a ‘‘Public Trust’’ position. 
Such positions may involve policy 
making, major program responsibility, 
public safety and health, law 
enforcement duties, fiduciary 
responsibilities or other duties 
demanding a significant degree of 
public trust, and positions involving 
access to or operation or control of 
financial records, with significant risk 
for causing damage or realizing personal 
gain. 

(c) Investigative requirements. (1) An 
individual entering employment subject 
to investigation under this part must 
undergo a background investigation as 
described in § 731.104. OPM establishes 
minimum investigative requirements 

correlating to the risk level. An 
investigation should be initiated before 
the individual is appointed or otherwise 
becomes employed by or on behalf of 
the agency; however, where an agency 
does not timely initiate the 
investigation, it must do so as soon as 
possible, even if the appointment has 
already occurred. 

(2) Any position subject to risk 
designation under this section must also 
receive a sensitivity designation of 
Special-Sensitive, Critical-Sensitive, 
Noncritical-Sensitive, or Nonsensitive, 
as appropriate. This designation is 
complementary to the risk designation 
and may have an effect on the position’s 
investigative requirement. Part 1400 of 
this chapter details the various 
sensitivity levels and investigative 
requirements for positions designated as 
sensitive. Procedures for determining 
investigative requirements for a position 
based upon risk and sensitivity will be 
published in issuances, as described in 
§ 731.102(b) and part 1400 of this 
chapter. 

(3) If a suitability or fitness issue 
develops prior to the required 
investigation, OPM or the agency may 
request investigation from an authorized 
investigative service provider sufficient 
to resolve the issue and support an 
unfavorable suitability or fitness 
determination. However, inquiries into 
criminal or credit history cannot occur 
until a conditional offer has been made, 
as specified in § 731.106(g). If warranted 
for positions in the competitive service 
or career Senior Executive Service, an 
agency may also take suitability action, 
in accordance with the authorities 
described in this part. If the individual 
is then appointed or otherwise becomes 
employed by or on behalf of the agency, 
the minimum level of investigation 
must be conducted as required by 
paragraph (c)(1) of this section. 

(d) Continuous vetting requirements. 
(1) Individuals occupying positions of 
employment subject to investigation are 
also subject to continuous vetting 
through periodic checks of their 
background at any time in accordance 
with standards issued by OPM. The 
nature of a continuous vetting check, 
and any additional requirement and 
parameter will be established in 
supplemental issuances as described in 
§ 731.102(b). These requirements will 
take into account position risk and 
sensitivity, with a check being required 
at regular intervals depending on the 
type of check. An individual may be 
subject to continuous vetting only if 
they have signed an authorization for 
release of information permitting a 
disclosure for continuous vetting 
purposes. Continuous vetting for an 
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individual in a public trust position 
satisfies the requirement for a periodic 
reinvestigation of an individual in a 
public trust position as directed in E.O. 
13488, as amended. An agency must 
ensure that each continuous vetting 
check is conducted and a determination 
made regarding continued employment. 

(2) An individual in a sensitive 
position who is continually vetted to 
standards established by the Security 
Executive Agent for satisfying periodic 
reinvestigation and/or continuous 
vetting requirements meets the 
continuous vetting requirements for a 
public trust position. 

(3) An agency must notify each 
employee covered by this section of the 
continuous vetting requirements under 
paragraph (d) of this section. 

(e) Risk level changes. If an individual 
in employment subject to investigation 
experiences a change to a higher 
position risk level due to promotion, 
demotion, reassignment, or transfer, or 
the risk level of the individual’s 
position is changed to a higher level, the 
individual may remain in or encumber 
the position. Any upgrade in the 
investigation required for the new risk 
level should be initiated within 14 days 
after the promotion, demotion, 
reassignment, transfer or new 
designation of risk level is final or as 
otherwise required by part 1400 of this 
chapter. 

(f) Completed investigations. An 
investigation or continuous vetting 
check under paragraphs (c), (d), and (e) 
of this section supports a determination 
by the employing agency of whether the 
findings of the investigation would 
justify an action under this part or 
under another applicable authority, 
such as part 315, 359, or 752 of this 
chapter. Section 731.103 addresses 
whether an agency may take an action 
under this part, and whether the matter 
must be referred to OPM for debarment 
consideration. 

(g) With respect to Civil Service 
employment, a hiring agency may not 
make specific inquiries concerning an 
applicant’s criminal or credit 
background of the sort asked on the OF– 
306 or other forms used to conduct 
suitability investigations for Federal 
employment (i.e., inquiries into an 
applicant’s criminal or adverse credit 
history) unless the hiring agency has 
made a conditional offer of employment 
to the applicant. An agency may make 
an inquiry into an applicant’s Selective 
Service registration, military service, 
citizenship status, or previous work 
history, prior to making a conditional 
offer of employment to an applicant. 
However, in certain situations, an 
agency may have a business need to 

obtain information about the suitability 
or background of an applicant earlier in 
the process. If so, an agency must 
request an exception from the Office of 
Personnel Management, in accordance 
with the provisions of 5 CFR part 330, 
subpart M. 

(h) When an agency makes a 
suitability or fitness determination 
based on an investigation, the agency 
must: 

(1) Ensure that any record used in 
making the determination is accurate, 
relevant, timely, and complete to the 
extent reasonably necessary to ensure 
fairness to the individual in any 
determination; 

(2) Ensure that all applicable 
administrative procedural requirements 
provided by law, including the 
regulations in this part and issuances as 
described in § 731.102(b) have been 
observed; 

(3) Consider all available information 
in reaching its final decision on a 
suitability or fitness determination or 
suitability action, except information 
furnished by a non-corroborated 
confidential source, which may be used 
only for limited purposes, such as 
information used to develop a lead or in 
interrogatories to a subject, if the 
identity of the source is not 
compromised in any way; and 

(4) Keep any record of the agency 
determination or action as required by 
issuances as described in § 731.102(b). 
■ 6. Revise subpart B to read as follows: 

Subpart B—Determinations of 
Suitability or Fitness; Suitability 
Actions in Cases Involving the 
Competitive Service or Career Senior 
Executive Service 

Sec. 
731.201 Standard. 
731.202 Criteria for making suitability and 

fitness determinations. 
731.203 Suitability actions by OPM and 

other agencies for the competitive 
service or career Senior Executive 
Service. 

731.204 Debarment by OPM in cases 
involving the competitive service or 
career Senior Executive Service. 

731.205 Debarment by agencies in cases 
involving the competitive service or 
career Senior Executive Service. 

731.206 Reporting requirements for 
investigations and suitability and fitness 
determinations. 

§ 731.201 Standard. 

The standard for a suitability and 
fitness determination and for a 
suitability action defined in § 731.203 is 
that the action will protect the integrity 
or promote the efficiency of the service. 

§ 731.202 Criteria for making suitability 
and fitness determinations. 

(a) General. OPM, or an agency to 
which OPM has delegated suitability 
authority, must base its suitability 
determination on the presence or 
absence of one or more of the specific 
factors in paragraph (b) of this section. 
An agency is responsible for making a 
fitness determination for an excepted 
service position covered by this part but 
must apply the specific factors in 
paragraph (b) of this section as the 
minimum standards for making the 
determination. When applying these 
criteria, an agency must also apply 
guidance in supplemental issuances, as 
described in § 731.102(b). If using these 
factors to also make a Personal Identity 
Verification (PIV) Credential 
determination as outlined in OPM 
issuances regarding PIV credentialing 
eligibility, an agency must also ensure 
they have verified the individual’s 
identity. 

(b) Specific factors. When making a 
suitability determination, OPM or an 
agency will consider only the following 
factors to determine if one is suitable. 
Only OPM may take a suitability action 
considering the factors in paragraphs 
(b)(3), (b)(7), (b)(8), (b)(9), or (b)(10) of 
this section. Agencies may use the factor 
in paragraph (b)(11) in applicant and 
appointee cases but not employee cases; 
however, OPM may use this factor in 
employee cases. When making fitness 
determinations, an agency must 
consider these factors as a minimum 
standard, but it may prescribe 
additional factors to protect the integrity 
and promote the efficiency of the 
service, when job-related and consistent 
with business necessity: 

(1) Misconduct or negligence in 
employment; 

(2) Criminal conduct; 
(3) Material, intentional false 

statement, or deception or fraud, in 
examination or appointment; 

(4) Dishonest conduct; 
(5) Excessive alcohol use, without 

evidence of rehabilitation, of a nature 
and duration that suggests the applicant 
or appointee would be prevented from 
performing the duties of the position in 
question, or would constitute a direct 
threat to the property or safety of the 
applicant, appointee, or others; 

(6) Illegal use of narcotics, drugs, or 
other controlled substances, without 
evidence of rehabilitation; 

(7) Knowing engagement in an act or 
activity with the purpose of 
overthrowing Federal, State, local, or 
tribal government; 

(8) An act of force, violence, 
intimidation, or coercion with the 
purpose of denying another individual 
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the free exercise of rights under the U.S. 
constitution or any state constitution; 

(9) Attempting to indoctrinate another 
or to incite another to action in 
furtherance of an illegal act; 

(10) Active membership or leadership 
in a group with knowledge of its 
unlawful aim, or participation in such a 
group with a specific intent to further its 
unlawful aim; 

(11) Any statutory or regulatory bar 
that prevents the lawful employment of 
the individual involved in the position 
in question; and 

(12) Violent conduct. 
(c) Additional considerations. OPM 

and an agency must consider any of the 
following additional considerations to 
the extent OPM or the relevant agency, 
in its sole discretion, deems any of them 
pertinent to the individual case: 

(1) The nature of the position for 
which the individual is applying or in 
which the individual is employed; 

(2) The nature and seriousness of the 
conduct; 

(3) The circumstances surrounding 
the conduct; 

(4) The recency of the conduct; 
(5) The age of the individual involved 

at the time of the conduct; 
(6) Contributing societal conditions; 

and 
(7) The absence or presence of 

rehabilitation or efforts toward 
rehabilitation. 

§ 731.203 Suitability actions by OPM and 
other agencies for the competitive service 
or career Senior Executive Service. 

(a) This section pertains only to the 
competitive service or career Senior 
Executive Service as defined in 
§ 731.101. 

(b) For purposes of this part, a 
suitability action is one or more of the 
following: 

(1) Cancellation of eligibility; 
(2) Removal; 
(3) Cancellation of reinstatement 

eligibility; and 
(4) Debarment. 
(c) A non-selection, or cancellation of 

eligibility for the competitive service 
based on an objection to an eligible or 
pass over of a preference eligible under 
5 CFR 332.406, is not a suitability action 
even if it is based on reasons set forth 
in § 731.202. 

(d) A suitability action may be taken 
against an applicant or an appointee to 
the competitive service or career Senior 
Executive Service when OPM or an 
agency exercising delegated authority 
under this part finds that the applicant 
or appointee is unsuitable for the 
reasons cited in § 731.202, subject to the 
agency limitations of § 731.103(b), (d), 
and (f). 

(e) OPM may require that an 
employee in the competitive service or 
career Senior Executive Service be 
removed on the basis of one or more of 
the following: 

(1) A material, intentional false 
statement, deception or fraud in 
examination or appointment; 

(2) Knowing engagement in an act or 
activity with the purpose of 
overthrowing Federal, State, local or 
tribal government; 

(3) An act of force, violence, 
intimidation, or coercion with the 
purpose of denying another individual 
the free exercise of their rights under the 
U.S. constitution or any state 
constitution; 

(4) Attempting to indoctrinate another 
or to incite them to action in furtherance 
of an illegal act; 

(5) Active membership or leadership 
in a group with knowledge of its 
unlawful aim, or participation in such a 
group with a specific intent to further its 
unlawful aim; or 

(6) Statutory or regulatory bar that 
prevents the individual’s lawful 
employment. 

(f) OPM may cancel any reinstatement 
eligibility obtained as a result of a 
material, intentional false statement, 
deception, or fraud in examination or 
appointment. 

(g) An action to remove an appointee 
or employee for suitability reasons 
under this part is not an action under 
part 315, 359, or 752 of this chapter. 
Where conduct covered by this part may 
also form the basis for an action under 
parts 315, 359, or 752 of this chapter, an 
agency may take the action under part 
315, 359, or 752 of this chapter, as 
appropriate, instead of under this part. 
An agency must notify OPM to the 
extent required in § 731.103(f) if it 
wants to take, or has taken, action under 
these authorities. OPM reserves the right 
to also take an action under this part. 

(h) An agency does not need approval 
from OPM before taking an unfavorable 
suitability action. However, it is 
required to report to the Central 
Verification System or its successor, 
each unfavorable suitability action taken 
under this part within 30 days after they 
take the action. Also, each suitability 
determination based on an investigation 
must be reported to the Central 
Verification System or its successor as 
soon as possible and in no event later 
than 90 days after receipt of the final 
report of investigation. 

§ 731.204 Debarment by OPM in cases 
involving the competitive service and 
career Senior Executive Service. 

(a) When OPM finds an individual 
unsuitable for any reason listed in 

§ 731.202, OPM, in its discretion, may, 
for a period of not more than three 
calendar years from the date of the 
unfavorable suitability determination, 
deny that individual examination for, 
and appointment to, the competitive 
service and career appointment in the 
Senior Executive Service. 

(b) OPM may impose an additional 
period of debarment following the 
expiration of a period of OPM or agency 
debarment or when new conduct arises 
while under debarment, but only after 
the individual again becomes an 
applicant, appointee, or employee 
subject to OPM’s suitability jurisdiction, 
and the individual’s suitability is 
determined in accordance with the 
procedures of this part. An additional 
debarment period may be based in 
whole or in part on the same conduct on 
which the previous suitability action 
was based, when warranted, or new 
conduct. 

(c) OPM, in its sole discretion, 
determines the duration of any period of 
debarment imposed under this section. 

§ 731.205 Debarment by agencies in cases 
involving the competitive service and 
career Senior Executive Service. 

(a) Subject to the provisions of 
§ 731.103, when an agency finds an 
applicant or appointee unsuitable based 
upon reasons listed in § 731.202, the 
agency may, for a period of not more 
than 3 years from the date of the 
unfavorable suitability determination, 
deny that individual examination for, 
and appointment to, either all, or 
specific competitive service positions 
and career appointment to all, or 
specific Senior Executive Service 
positions within that agency. 

(b) The agency may impose an 
additional period of debarment 
following the expiration of a period of 
OPM or agency debarment, but only 
after the individual again becomes an 
applicant or appointee subject to the 
agency’s suitability jurisdiction, and his 
or her suitability is determined in 
accordance with the procedures of this 
part. An additional debarment period 
may be based in whole or in part on the 
same conduct on which the previous 
suitability action was based, when 
warranted, or new conduct. 

(c) The agency, in its sole discretion, 
determines the duration of any period of 
debarment imposed under this section. 

(d) The agency is responsible for 
enforcing the period of debarment and 
taking appropriate action if an 
individual applies for a position at that 
agency during the debarment period, or 
is examined for or appointed to a 
position at that agency during the 
debarment period. This responsibility 
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does not limit OPM’s authority to 
exercise jurisdiction itself and take any 
action OPM deems appropriate. 

§ 731.206 Reporting requirements for 
investigations and suitability and fitness 
determinations. 

An agency must report to the Central 
Verification System or its successor the 
level or nature, result, and completion 
date of each background investigation, 
reinvestigation, or enrollment in 
Continuous Vetting; each agency 
decision based on such investigation, 
reinvestigation, or Continuous Vetting; 
and any personnel action taken based 
on such investigation or reinvestigation, 
as required in supplemental guidance. 
■ 7. Revise the subpart heading of 
subpart C to read as follows: 

Subpart C—OPM Suitability Action 
Procedures for the Competitive 
Service or Senior Executive Service 

■ 8. Amend § 731.302 by revising 
paragraph (c) to read as follows: 

§ 731.302 Notice of proposed action. 

* * * * * 
(c) OPM will serve the notice of 

proposed action upon the respondent by 
mail, secure email, or hand delivery no 
less than 30 days prior to the effective 
date of the proposed action to the 
respondent’s last known residence or 
duty station. 
* * * * * 
■ 9. Revise the subpart heading of 
subpart D to read as follows: 

Subpart D—Agency Suitability Action 
Procedures for the Competitive 
Service or Career Senior Executive 
Service 

■ 10. Amend § 731.402 by revising 
paragraph (c) to read as follows: 

§ 731.402 Notice of proposed action. 

* * * * * 
(c) The agency must serve the notice 

of proposed action upon the respondent 
by mail, secure email, or hand delivery 
no less than 30 days prior to the 
effective date of the proposed action to 
the respondent’s last known residence 
or duty station. 
* * * * * 
■ 11. Revise the subpart heading of 
subpart E to read as follows: 

Subpart E—Appeal to the Merit 
Systems Protection Board of 
Suitability Actions in Cases Involving 
the Competitive Service or Career 
Senior Executive Service 

[FR Doc. 2023–01650 Filed 1–30–23; 8:45 am] 

BILLING CODE 6325–66–P 

DEPARTMENT OF AGRICULTURE 

Rural Housing Service 

7 CFR Part 3565 

[Docket No. RHS–19–MFH–0024] 

RIN 0575–AD31 

Section 538 Guaranteed Rural Rental 
Housing Program Change in Priority 
Projects Criteria 

AGENCY: Rural Housing Service, 
Department of Agriculture (USDA). 
ACTION: Proposed rule. 

SUMMARY: The Rural Housing Service 
(RHS or the Agency), a Rural 
Development agency of the United 
States Department of Agriculture 
(USDA), proposes to amend the current 
regulation for the Multifamily Family 
Housing (MFH) Section 538 Guaranteed 
Rural Rental Housing Program (GRRHP). 
The intent of this proposed rule is to 
align the current criteria of priority 
projects with the Housing Act of 1949. 
This change is expected to improve the 
customer experience with more timely 
and proactive responses to housing 
market demands and Administration 
priorities. 
DATES: Comments on the proposed rule 
must be received on or before April 3, 
2023. 
ADDRESSES: Comments may be 
submitted electronically by the Federal 
eRulemaking Portal: Go to https://
www.regulations.gov and, in the 
‘‘Search Field’’ box, labeled ‘‘Search for 
Rules, Proposed Rules, Notices, or 
Supporting Documents,’’ enter the 
following docket number: (RHS–19– 
MFH–0024) or RIN# 0575–AD31. To 
submit or view public comments, click 
the ‘‘Search’’ button, select the 
‘‘Documents’’ tab, then select the 
following document title: (Rural Rental 
Housing Change in Priority Projects 
Criteria) from the ‘‘Search Results,’’ and 
select the ‘‘Comment’’ button. Before 
inputting your comments, you may also 
review the ‘‘Commenter’s Checklist’’ 
(optional). Insert your comments under 
the ‘‘Comment’’ title, click ‘‘Browse’’ to 
attach files (if available). Input your 
email address and select ‘‘Submit 
Comment.’’ Information on using 
Regulations.gov, including instructions 
for accessing documents, submitting 
comments, and viewing the docket after 
the close of the comment period, is 
available through the site’s ‘‘FAQ’’ link. 

Other Information: Additional 
information about Rural Development 
and its programs is available on the 
internet at https://www.rurdev.
usda.gov/index.html. 

All comments will be available for 
public inspection online at the Federal 
eRulemaking Portal (https://
www.regulations.gov). 

FOR FURTHER INFORMATION CONTACT: 
Tammy Daniels, Finance and Loan 
Analyst, Multi-Family Housing 
Production and Preservation Division, 
Rural Housing Service, United States 
Department of Agriculture, STOP 0781, 
1400 Independence Avenue SW, 
Washington, DC 20250–0781, 
Telephone: (202) 720–0021 (this is not 
a toll-free number); email: 
tammy.daniels@usda.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background 

The RHS offers a variety of programs 
to build or improve housing and 
essential community facilities in rural 
areas. RHS offers loans, grants, and loan 
guarantees for single- and multifamily 
housing, childcare centers, fire and 
police stations, hospitals, libraries, 
nursing homes, schools, first responder 
vehicles and equipment, housing for 
farm laborers. RHS also provides 
technical assistance loans and grants in 
partnership with non-profit 
organizations, Indian tribes, state and 
federal government agencies, and local 
communities. 

RHS administers the Section 538 
Guaranteed Rural Rental Housing 
Program (GRRHP) under the authority of 
the Housing Act of 1949, as amended 
(42 U.S.C. 1490p–2). Under the GRRHP, 
RHS guarantees loans for the 
development of housing and related 
facilities in rural areas. 

As mandated by Title V of the 
Housing Act of 1949, the Agency must 
give priority to rural areas in which 
borrowers can best use and need 
guaranteed loans. 42 U.S.C. 1490p– 
2(l)(2). 7 CFR 3565.5(b) currently 
defines ‘‘priority projects’’ as those: in 
smaller rural communities, in the 
neediest communities having the 
highest percentage of leveraging, having 
the lowest interest rate, having the 
highest ratio of 3-to-5-bedroom units to 
total units, or on tribal lands. Some of 
these specific priorities are no longer 
relevant. 

II. Discussion of the Proposed Rule 

RHS is issuing a proposed rule to 
amend the MFH GRRHP regulation, 7 
CFR 3565.5(b) to align the current 
criteria of priority projects with 42 
U.S.C. 1490p–2(l)(2). 

Amendments proposed in this rule 
are designed to increase the supply of 
affordable rural rental housing by using 
loan guarantees to encourage 
partnerships between the RHS, private 
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lenders, and public agencies. 7 CFR part 
3565 sets forth the regulation 
requirements for the GRRHP which 
prescribes the policies, authorizations, 
and procedures for the guarantee of 
multifamily loans authorized by Section 
538, Title V, of the Housing Act of 1949. 
The GRRHP uses priority points to rank 
and score applications that are based on 
criteria that frequently evolve and 
change depending on the housing 
market demands, as well as current and 
future Administrations’ priorities. 
Currently, 7 CFR 3565.5(b) does not 
afford the flexibility the Agency requires 
in its decision making to fully address 
these evolving priorities without a 
regulatory change to the priority-points 
scoring criteria. 

This proposed rule is intended to 
improve the customer experience with 
more timely and proactive responses to 
housing market demands without 
frequent regulatory changes. This is 
expected to be accomplished by 
providing the much-needed flexibility 
required in the Agency’s decision 
making to fully address evolving 
priorities in the housing market 
demands, as needed, as well as current 
and future Administrations’ priorities. 
The Agency would also be in a stronger 
position to meet the current and future 
demands of the housing market, which 
ultimately would allow the Agency to 
be more responsive to the needs of the 
program’s rural stakeholders. 

III. Summary of Changes 

The proposed changes would amend 
7 CFR 3565.5(b) to offer flexibility by 
aligning the current criteria of priority 
projects with 42 U.S.C. 1490p–2(l)(2) to 
be more timely and responsive to 
developing demands in the rural 
housing market, as well as evolving 
priorities with current and future 
Administrations, while improving its 
customers’ experience with the 
program. The Agency would also be in 
a stronger position to meet the current 
and future demands of the housing 
market, which ultimately would allow 
the Agency to be more responsive to the 
needs of the program’s rural 
stakeholders. 

IV. Regulatory Information 

Statutory Authority 

The RHS administers the 538 
Guaranteed Rural Rental Housing 
Program (GRRHP) loans under the 
authority of the Housing Act of 1949, as 
amended (42 U.S.C. 1490p–2(l)(2)) and 
operates under 7 CFR part 3565. 

Executive Order 12372, 
Intergovernmental Review of Federal 
Programs 

These loans are subject to the 
provisions of Executive Order 12372, 
which require intergovernmental 
consultation with State and local 
officials. RHS conducts 
intergovernmental consultations for 
each loan in accordance with 2 CFR part 
415, subpart C. 

Executive Order 12866, Regulatory 
Planning and Review 

This proposed rule has been 
determined to be non-significant and, 
therefore, was not reviewed by the 
Office of Management and Budget 
(OMB) under Executive Order 12866. 

Executive Order 12988, Civil Justice 
Reform 

This proposed rule has been reviewed 
under Executive Order 12988. In 
accordance with this rule: (1) Unless 
otherwise specifically provided, all 
State and local laws that conflict with 
this rule will be preempted; (2) no 
retroactive effect will be given to this 
rule except as specifically prescribed in 
the rule; and (3) administrative 
proceedings of the National Appeals 
Division of the Department of 
Agriculture (7 CFR part 11) must be 
exhausted before suing in court that 
challenges action taken under this 
proposed rule. 

Executive Order 13132, Federalism 
The policies contained in this 

proposed rule do not have any 
substantial direct effect on States, on the 
relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of Government. This proposed 
rule does not impose substantial direct 
compliance costs on State and local 
Governments; therefore, consultation 
with States is not required. 

Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 

This Executive order imposes 
requirements on RHS in the 
development of regulatory policies that 
have tribal implications or preempt 
tribal laws. RHS has determined that the 
proposed rule does not have a 
substantial direct effect on one or more 
Indian tribe(s) or on either the 
relationship or the distribution of 
powers and responsibilities between the 
Federal Government and Indian tribes. 
Thus, this proposed rule is not subject 
to the requirements of Executive Order 
13175. If tribal leaders are interested in 

consulting with RHS on this rule, they 
are encouraged to contact USDA’s Office 
of Tribal Relations or RD’s Native 
American Coordinator at: AIAN@
usda.gov to request such a consultation. 

National Environmental Policy Act 
This document has been reviewed in 

accordance with 7 CFR part 1970, 
subpart A, ‘‘Environmental Policies.’’ 
RHS determined that this action does 
not constitute a major Federal action 
significantly affecting the quality of the 
environment. In accordance with the 
National Environmental Policy Act of 
1969, Public Law 91–190, an 
Environmental Impact Statement is not 
required. 

Regulatory Flexibility Act 
This proposed rule has been reviewed 

with regards to the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 
601–612). The undersigned has 
determined and certified by signature 
on this document that this rule will not 
have a significant economic impact on 
a substantial number of small entities 
since this rulemaking action does not 
involve a new or expanded program nor 
does it require any more action on the 
part of a small business than required of 
a large entity. 

Unfunded Mandate Reform Act (UMRA) 
Title II of the UMRA, Public Law 104– 

4, establishes requirements for Federal 
Agencies to assess the effects of their 
regulatory actions on State, local, and 
tribal Governments and on the private 
sector. Under section 202 of the UMRA, 
Federal Agencies generally must 
prepare a written statement, including 
cost-benefit analysis, for proposed and 
Final Rules with ‘‘Federal mandates’’ 
that may result in expenditures to State, 
local, or tribal Governments, in the 
aggregate, or to the private sector, of 
$100 million or more in any one year. 
When such a statement is needed for a 
rule, section 205 of the UMRA generally 
requires a Federal Agency to identify 
and consider a reasonable number of 
regulatory alternatives and adopt the 
least costly, more cost-effective, or least 
burdensome alternative that achieves 
the objectives of the rule. 

This proposed rule contains no 
Federal mandates (under the regulatory 
provisions of title II of the UMRA) for 
State, local, and tribal Governments or 
for the private sector. Therefore, this 
rulemaking is not subject to the 
requirements of sections 202 and 205 of 
the UMRA. 

Paperwork Reduction Act 
The information collection 

requirements contained in this 
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regulation have been approved by OMB 
and have been assigned OMB control 
number 0575–0189. This proposed rule 
contains no new reporting and 
recordkeeping requirements that would 
require approval under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35). 

E-Government Act Compliance 
RHS is committed to complying with 

the E-Government Act by promoting the 
use of the internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information, 
services, and other purposes. 

Civil Rights Impact Analysis 
Rural Development has reviewed this 

rulemaking in accordance with USDA 
Regulation 4300–4, Civil Rights Impact 
Analysis,’’ to identify any major civil 
rights impacts the rule might have on 
program participants on the basis of age, 
race, color, national origin, sex, 
disability, sex, gender identity 
(including gender expression), genetic 
information, political beliefs, sexual 
orientation, marital status, familial 
status, parental status, veteran status, 
religion, reprisal and/or resulting from 
all or a part of an individual’s income 
being derived from any public 
assistance program. After review and 
analysis of the rule and available data, 
it has been determined that 
implementation of the rule is not likely 
to adversely, or disproportionately, 
impact very low, low- and moderate- 
income populations, minority 
populations, women, Indian tribes, or 
persons with disability by virtue of their 
race, color, national origin, sex, age, 
disability, or marital or familiar status. 
No major civil rights impact is likely to 
result from this proposed rule. 

Assistance Listing 
The program affected by this 

regulation is listed in the Catalog of 
Federal Domestic Assistance under 
numbers 10.438—Rural Rental Housing 
Guaranteed Loans (Section 538). 

Non-Discrimination Statement 
In accordance with Federal civil 

rights laws and U.S. Department of 
Agriculture (USDA) civil rights 
regulations and policies, the USDA, its 
Mission Areas, agencies, staff offices, 
employees, and institutions 
participating in or administering USDA 
programs are prohibited from 
discriminating based on race, color, 
national origin, religion, sex, gender 
identity (including gender expression), 
sexual orientation, disability, age, 
marital status, family/parental status, 

income derived from a public assistance 
program, political beliefs, or reprisal or 
retaliation for prior civil rights activity, 
in any program or activity conducted or 
funded by USDA (not all bases apply to 
all programs). Remedies and complaint 
filing deadlines vary by program or 
incident. 

Program information may be made 
available in languages other than 
English. Persons with disabilities who 
require alternative means of 
communication to obtain program 
information (e.g., Braille, large print, 
audiotape, American Sign Language) 
should contact the responsible Mission 
Area, agency, or staff office; the USDA 
TARGET Center at (202) 720–2600 
(voice and TTY); or the Federal Relay 
Service at (800) 877–8339. 

To file a program discrimination 
complaint, a complainant should 
complete a Form AD–3027, USDA 
Program Discrimination Complaint 
Form, which can be obtained online at 
https://www.ocio.usda.gov/document/ 
ad-3027, from any USDA office, by 
calling (866) 632–9992, or by writing a 
letter addressed to USDA. The letter 
must contain the complainant’s name, 
address, telephone number, and a 
written description of the alleged 
discriminatory action in sufficient detail 
to inform the Assistant Secretary for 
Civil Rights (ASCR) about the nature 
and date of an alleged civil rights 
violation. The completed AD–3027 form 
or letter must be submitted to USDA by: 

(1) Mail: U.S. Department of 
Agriculture, Office of the Assistant 
Secretary for Civil Rights, 1400 
Independence Avenue SW, Washington, 
DC 20250–9410; or 

(2) Fax: (833) 256–1665 or (202) 690– 
7442; or 

(3) Email: Program-Intake.@usda.gov. 
USDA is an equal opportunity 

provider, employer, and lender. 

List of Subjects in 7 CFR Part 3565 

Conflict of interest, Credit, Fair 
housing, Loan programs—housing and 
community development, Low and 
moderate-income housing, 
Manufactured homes, Mortgages, Rent 
subsidies, Reporting and recordkeeping 
requirements, Rural areas. 

For the reasons discussed in the 
preamble, the Agency is proposing to 
amend 7 CFR part 3565 as follows: 

PART 3565—GUARANTEED RURAL 
RENTAL HOUSING PROGRAM 

■ 1. The authority citation for part 3565 
continues to read as follows: 

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42 
U.S.C. 1480. 

■ 2. Amend § 3565.5 by revising 
paragraph (b) to read as follows: 

§ 3565.5 Ranking and selection criteria 

* * * * * 
(b) Priority will be given to projects in 

rural areas in which borrowers can best 
utilize and where loan guarantees are 
needed the most, as determined by the 
Agency based on information the 
Secretary considers appropriate. In 
addition, the Agency may, at its sole 
discretion, set aside assistance for or 
rank projects that meet important 
program goals. Assistance will include 
both loan guarantees and interest 
credits. Priority projects must compete 
for set-aside funds. The Agency will 
announce the priority criteria in an 
announcement in the Federal Register. 

Cathy Glover, 
Acting Administrator, Rural Housing Service. 
[FR Doc. 2023–01803 Filed 1–30–23; 8:45 am] 

BILLING CODE 3410–XV–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 117 

[Docket No. USCG–2022–0520] 

RIN 1625–AA09 

Drawbridge Operation Regulation; 
Mianus River, Greenwich, CT 

AGENCY: Coast Guard, DHS. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Coast Guard proposes to 
modify the operating schedule that 
governs the Metro-North (Cos Cob) 
Bridge, across the Mianus River, mile 
1.0, at Greenwich, CT. The bridge 
owner, Metro-North (MNR), submitted a 
request on May 5, 2022 to modify the 
regulation to align with the Metro-North 
‘‘WALK’’ Bridge train schedule and 
avoid bridge openings during peak 
transit hours. It is expected that this 
change to the regulations will better 
serve the needs of the community while 
continuing to meet the reasonable needs 
of navigation. We invite your comments 
on this proposed rulemaking. 
DATES: Comments and related material 
must reach the Coast Guard on or before 
March 2, 2023. 
ADDRESSES: You may submit comments 
identified by docket number USCG– 
2022–0520 using Federal Decision 
Making Portal at https://
www.regulations.gov. 

See the ‘‘Public Participation and 
Request for Comments’’ portion of the 
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SUPPLEMENTARY INFORMATION section 
below for instructions on submitting 
comments. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions on this proposed 
rule, call or email Ms. Stephanie E. 
Lopez, First Coast Guard District, 
Project Officer, telephone 212–514– 
4335, email Stephanie.E.Lopez@
uscg.mil. 
SUPPLEMENTARY INFORMATION: 

I. Table of Abbreviations 

CFR Code of Federal Regulations 
DHS Department of Homeland Security 
FR Federal Register 
MNR Metro North 
OMB Office of Management and Budget 
NPRM Notice of Proposed Rulemaking 
§ Section 
U.S.C. United States Code 

II. Background, Purpose and Legal 
Basis 

The Metro-North (Cos Cob) Bridge at 
mile 1.0, across the Mianus River, 
Greenwich, CT, has a vertical clearance 
of 20 feet at mean high water and a 
horizontal clearance of approximately 
67 feet. Waterway users include 
recreational and commercial vessels, 
including fishing vessels. 

The existing drawbridge operating 
regulations are listed at 33 CFR 117.209. 

MNR is requesting the modification of 
the requirements in 33 CFR part 117.209 
to align with the existing requirements 
for the Metro-North ‘‘WALK’’ Bridge, 
across the Norwalk River, at mile 0.1. 

The Cos Cob Bridge is located at one 
of the busiest rail segments in the 
United States and the Northeast 
Corridor. Openings at Cos Cob Bridge, 
between the calendar years of 2019 and 
2021, resulted in seventy-one (71) 
delays to MNR train service. A delay 
due to a bridge opening has cascading 
affects, resulting in multiple delayed 
and late trains. Delays due to the 
openings of Cos Cob Bridge were 
notably high among the drawbridges on 
MNR service territory. Aligning the Cos 
Cob Bridge regulation with the WALK 
Bridge regulation 33 CFR 117.217(b), 
provides a balance between railroad 
operations and the interest of waterway 
users. 

III. Discussion of Proposed Rule 
The proposed rule provides the draw 

to open on signal between 4:30 a.m. and 
9 p.m. given at least a two-hour advance 
notice is given via marine radio or 
telephone; except that from 5:45 
through 9:45 a.m. and from 4 through 8 
p.m. From 9 p.m. through 4:30 a.m. the 
draw shall open on signal after at least 
a four-hour advance notice is given via 
marine radio or telephone. A delay in 

opening the draw not to exceed 10 
minutes may occur when a train 
scheduled to cross the bridge without 
stopping has entered the drawbridge 
lock. The reason for these changes is to 
minimize train delays while balancing 
the needs of waterway users. 

IV. Regulatory Analyses 
We developed this proposed rule after 

considering numerous statutes and 
Executive orders related to rulemaking. 
A summary of our analyses based on 
these statutes and Executive orders 
follows. 

A. Regulatory Planning and Review 

Executive Orders 12866 and 13563 
direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits. 
This NPRM has not been designated a 
‘‘significant regulatory action,’’ under 
Executive Order 12866. Accordingly, 
the NPRM has not been reviewed by the 
Office of Management and Budget 
(OMB). 

This regulatory action determination 
is based on the ability of vessels to still 
transit the bridge given advanced notice. 

B. Impact on Small Entities 

The Regulatory Flexibility Act of 1980 
(RFA), 5 U.S.C. 601–612, as amended, 
requires Federal agencies to consider 
the potential impact of regulations on 
small entities during rulemaking. The 
term ‘‘small entities’’ comprises small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations of less than 50,000. 
The Coast Guard certifies under 5 U.S.C. 
605(b) that this proposed rule would not 
have a significant economic impact on 
a substantial number of small entities. 

While some owners or operators of 
vessels intending to transit the bridge 
may be small entities, for the reasons 
stated in section IV.A. above, this 
proposed rule would not have a 
significant economic impact on any 
vessel owner or operator. 

If you think that your business, 
organization, or governmental 
jurisdiction qualifies as a small entity 
and that this rule would have a 
significant economic impact on it, 
please submit a comment (see 
ADDRESSES) explaining why you think it 
qualifies and how and to what degree 
this rule would economically affect it. 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we want to assist small entities in 

understanding this proposed rule. If the 
rule would affect your small business, 
organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance, please contact the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section. The Coast Guard will 
not retaliate against small entities that 
question or complain about this 
proposed rule or any policy or action of 
the Coast Guard. 

C. Collection of Information 

This proposed rule would call for no 
new collection of information under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501–3520.). 

D. Federalism and Indian Tribal 
Governments 

A rule has implications for federalism 
under Executive Order 13132 
(Federalism), if it has a substantial 
direct effect on the States, on the 
relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. We have analyzed 
this proposed rule under that order and 
have determined that it is consistent 
with the fundamental federalism 
principles and preemption requirements 
described in Executive Order 13132. 

Also, this proposed rule does not have 
tribal implications under Executive 
Order 13175 (Consultation and 
Coordination with Indian Tribal 
Governments) because it would not 
have a substantial direct effect on one or 
more Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
If you believe this proposed rule has 
implications for federalism or Indian 
tribes, please contact the person listed 
in the FOR FURTHER INFORMATION 
CONTACT section. 

E. Unfunded Mandates Reform Act 

The Unfunded Mandates Reform Act 
of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 
more in any one year. Though this 
proposed rule will not result in such an 
expenditure, we do discuss the effects of 
this proposed rule elsewhere in this 
preamble. 
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F. Environment 

We have analyzed this rule under 
Department of Homeland Security 
Management Directive 023–01, Rev.1, 
associated implementing instructions, 
and Environmental Planning Policy 
COMDTINST 5090.1 (series), which 
guide the Coast Guard in complying 
with the National Environmental Policy 
Act of 1969 (NEPA) (42 U.S.C. 4321– 
4370f). The Coast Guard has determined 
that this action is one of a category of 
actions that do not individually or 
cumulatively have a significant effect on 
the human environment. This proposed 
rule promulgates the operating 
regulations or procedures for a 
drawbridge. Normally such actions are 
categorically excluded from further 
review, under paragraph L49, of Chapter 
3, Table 3–1 of the U.S. Coast Guard 
Environmental Planning 
Implementation Procedures. 

Neither a Record of Environmental 
Consideration nor a Memorandum for 
the Record are required for this rule. We 
seek any comments or information that 
may lead to the discovery of a 
significant environmental impact from 
this proposed rule. 

G. Protest Activities 

The Coast Guard respects the First 
Amendment rights of protesters. 
Protesters are asked to contact the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section to 
coordinate protest activities so that your 
message can be received without 
jeopardizing the safety or security of 
people, places or vessels. 

V. Public Participation and Request for 
Comments 

We view public participation as 
essential to effective rulemaking and 
will consider all comments and material 
received during the comment period. 
Your comment can help shape the 
outcome of this rulemaking. If you 
submit a comment, please include the 
docket number for this rulemaking, 
indicate the specific section of this 
document to which each comment 
applies, and provide a reason for each 
suggestion or recommendation. 

We encourage you to submit 
comments through the Federal Decision 
Making Portal at https://
www.regulations.gov. To do so, go to 
https://www.regulations.gov, type 
USCG–2022–0520 in the search box and 
click ‘‘Search.’’ Next, look for this 
document in the Search Results column, 
and click on it. Then click on the 
Comment option. If your material 
cannot be submitted using https://
www.regulations.gov, contact the person 

in the FOR FURTHER INFORMATION 
CONTACT section of this document for 
alternate instructions. 

To view documents mentioned in this 
proposed rule as being available in the 
docket, find the docket as described in 
the previous paragraph, and then select 
‘‘Supporting & Related Material’’ in the 
Document Type column. Public 
comments will also be placed in our 
online docket and can be viewed by 
following instructions on the https://
www.regulations.gov Frequently Asked 
Questions web page. We review all 
comments received, but we will only 
post comments that address the topic of 
the proposed rule. We may choose not 
to post off-topic, inappropriate, or 
duplicate comments that we receive. 
Additionally, if you go to the online 
docket and sign up for email alerts, you 
will be notified when comments are 
posted, when a final rule is published, 
or of any posting or updates to the 
docket. 

We accept anonymous comments. 
Comments we post to https://
www.regulations.gov will include any 
personal information you have 
provided. For more about privacy and 
submissions in response to this 
document, see DHS’s eRulemaking 
System of Records notice (85 FR 14226, 
March 11, 2020). 

List of Subjects in 33 CFR Part 117 

Bridges. 
For the reasons discussed in the 

preamble, the Coast Guard proposes to 
amend 33 CFR part 117 as follows: 

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 

■ 1. The authority citation for part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499; 33 CFR 1.05–1; 
and Department of Homeland Security 
Delegation No. 0170.1. 

■ 2. Revise § 117.209 to read as follows: 

§ 117.209 Mianus River. 

The draw of the Metro-North (Cos 
Cob) bridge, mile 1.0 at Greenwich, 
shall operate as follows: 

(a) From 5 a.m. to 9 p.m.— 
(1) The draw shall open on signal 

immediately for the passage of 
commercial vessels and as soon as 
practicable but no later than 20 minutes 
after the signal to open for the passage 
of all other vessels. 

(2) When a train scheduled to cross 
the bridge without stopping has passed 
the Greenwich or Riverside stations and 
is in motion toward the bridge, the draw 
shall open as soon as the train has 
crossed the bridge. 

(b) The draw shall open on signal 
between 4:30 a.m. and 9 p.m. after at 
least a two-hour advance notice is given; 
except that, from 5:45 a.m. through 9:45 
a.m. and from 4 p.m. through 8 p.m., 
Monday through Friday excluding 
holidays, the draw need not open for the 
passage of vessel traffic unless an 
emergency exists. 

(1) From 9 p.m. through 4:30 a.m. the 
draw shall open on signal after at least 
a four-hour advance notice is given. 

(2) A delay in opening the draw not 
to exceed 10 minutes may occur when 
a train scheduled to cross the bridge 
without stopping has entered the 
drawbridge lock. 

(3) Requests for bridge openings may 
be made by calling the bridge via marine 
radio VHF FM Channel 13 or the 
telephone number posted at the bridge. 

Dated: January 8, 2023. 
J.W. Mauger, 
Rear Admiral, U.S. Coast Guard, Commander, 
First Coast Guard District. 
[FR Doc. 2023–01709 Filed 1–30–23; 8:45 am] 

BILLING CODE 9110–04–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[Docket Number USCG–2023–0089] 

RIN 1625–AA00 

Safety Zone; Potomac River, 
Washington, DC 

AGENCY: Coast Guard, Department of 
Homeland Security (DHS). 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Coast Guard is proposing 
to establish a temporary safety zone for 
certain waters of the Potomac River. 
This action is necessary to provide for 
the safety of life on these navigable 
waters near Washington, DC, during a 
fireworks display on February 18, 2023. 
This proposed rulemaking would 
prohibit persons and vessels from being 
in the safety zone unless authorized by 
the Captain of the Port Maryland- 
National Capital Region or a designated 
representative. We invite your 
comments on this proposed rulemaking. 
DATES: Comments and related material 
must be received by the Coast Guard on 
or before February 15, 2023. 
ADDRESSES: You may submit comments 
identified by docket number USCG– 
2023–0089 using the Federal Decision 
Making Portal at https://
www.regulations.gov. See the ‘‘Public 
Participation and Request for 
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Comments’’ portion of the 
SUPPLEMENTARY INFORMATION section for 
further instructions on submitting 
comments. 

FOR FURTHER INFORMATION CONTACT: If 
you have questions about this proposed 
rulemaking, call or email MST2 
Courtney Perry, Sector Maryland- 
National Capital Region Waterways 
Management Division, U.S. Coast 
Guard; telephone 410–576–2596, email 
Courtney.E.Perry@uscg.mil. 

SUPPLEMENTARY INFORMATION: 

I. Table of Abbreviations 

CFR Code of Federal Regulations 
COTP Captain of the Port 
DHS Department of Homeland Security 
FR Federal Register 
NPRM Notice of proposed rulemaking 
§ Section 
U.S.C. United States Code 

II. Background, Purpose, and Legal 
Basis 

On January 17, 2023, the Wharf DC 
notified the Coast Guard that it will be 
conducting a fireworks display from 
6:30 p.m. to 6:50 p.m. on February 18, 
2023. The fireworks are to be launched 
from a barge in Washington Channel in 
the Potomac River in front of the Wharf 
in Washington, DC. Hazards from 
firework displays include accidental 
discharge of fireworks, dangerous 
projectiles, and falling hot embers or 
other debris. The Captain of the Port 
Maryland-National Capital Region 
(COTP) has determined that potential 
hazards associated with the fireworks to 
be used in this display would be a safety 
concern for anyone within a 200-foot 
radius of the barge. 

The purpose of this rulemaking is to 
ensure the safety of vessels and the 
navigable waters within a 200-foot 
radius of the fireworks barge before, 
during, and after the scheduled event. 
The Coast Guard is requesting that 
interested parties provide comments 
within a shortened comment period of 
15 days instead of the typical 30 days 
for this notice of proposed rulemaking. 
The Coast Guard believes the 15-day 
comment period still provides for a 
reasonable amount of time for interested 
parties to review the proposal and 
provide informed comments on it while 
also ensuring the Coast Guard has time 
to review and respond to any significant 
comments and has a final rule in effect 
in time for the scheduled event in order 
to protect against the identified hazards. 

The Coast Guard is proposing this 
rulemaking under authority in 46 U.S.C. 
70034. 

III. Discussion of Proposed Rule 
The COTP is proposing to establish a 

safety zone from 5:30 to 8 p.m. on 
February 18, 2023. The safety zone 
would cover all navigable waters within 
200 feet of a barge in the Potomac River 
located in front of the Wharf DC in 
Washington, DC. The duration of the 
zone is intended to ensure the safety of 
vessels and these navigable waters 
before, during, and after the scheduled 
6:30 to 6:50 p.m. fireworks display. No 
vessel or person would be permitted to 
enter the safety zone without obtaining 
permission from the COTP or a 
designated representative. The 
regulatory text we are proposing appears 
at the end of this document. 

IV. Regulatory Analyses 
We developed this proposed rule after 

considering numerous statutes and 
Executive orders related to rulemaking. 
Below we summarize our analyses 
based on a number of these statutes and 
Executive orders, and we discuss First 
Amendment rights of protestors. 

A. Regulatory Planning and Review 
Executive Orders 12866 and 13563 

direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits. 
This NPRM has not been designated a 
‘‘significant regulatory action,’’ under 
Executive Order 12866. Accordingly, 
the NPRM has not been reviewed by the 
Office of Management and Budget 
(OMB). 

This regulatory action determination 
is based on the size, duration, and time- 
of-day of the safety zone, which will 
impact a small, designated area of the 
Potomac River for no more than 2.5 
enforcement-hours during evening 
hours when vessel traffic is normally 
low. Moreover, the Coast Guard will 
issue a Broadcast Notice to Mariners via 
VHF–FM marine channel 16 about the 
zone. 

B. Impact on Small Entities 
The Regulatory Flexibility Act of 

1980, 5 U.S.C. 601–612, as amended, 
requires Federal agencies to consider 
the potential impact of regulations on 
small entities during rulemaking. The 
term ‘‘small entities’’ comprises small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations of less than 50,000. 
The Coast Guard certifies under 5 U.S.C. 
605(b) that this proposed rule would not 
have a significant economic impact on 
a substantial number of small entities. 

While some owners or operators of 
vessels intending to transit the safety 
zone may be small entities, for the 
reasons stated in section IV.A above, 
this proposed rule would not have a 
significant economic impact on any 
vessel owner or operator. 

If you think that your business, 
organization, or governmental 
jurisdiction qualifies as a small entity 
and that this proposed rule would have 
a significant economic impact on it, 
please submit a comment (see 
ADDRESSES) explaining why you think it 
qualifies and how and to what degree 
this rule would economically affect it. 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we want to assist small entities in 
understanding this proposed rule. If the 
proposed rule would affect your small 
business, organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance, please call or email the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section. The Coast 
Guard will not retaliate against small 
entities that question or complain about 
this proposed rule or any policy or 
action of the Coast Guard. 

C. Collection of Information 
This proposed rule would not call for 

a new collection of information under 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501–3520). 

D. Federalism and Indian Tribal 
Governments 

A rule has implications for federalism 
under Executive Order 13132 
(Federalism), if it has a substantial 
direct effect on the States, on the 
relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. We have analyzed 
this proposed rule under that order and 
have determined that it is consistent 
with the fundamental federalism 
principles and preemption requirements 
described in Executive Order 13132. 

Also, this proposed rule does not have 
tribal implications under Executive 
Order 13175 (Consultation and 
Coordination with Indian Tribal 
Governments) because it would not 
have a substantial direct effect on one or 
more Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 
If you believe this proposed rule has 
implications for federalism or Indian 
tribes, please call or email the person 
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listed in the FOR FURTHER INFORMATION 
CONTACT section. 

E. Unfunded Mandates Reform Act 
The Unfunded Mandates Reform Act 

of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 
more in any one year. Though this 
proposed rule would not result in such 
an expenditure, we do discuss the 
potential effects of this proposed rule 
elsewhere in this preamble. 

F. Environment 
We have analyzed this proposed rule 

under Department of Homeland 
Security Directive 023–01, Rev. 1, 
associated implementing instructions, 
and Environmental Planning 
COMDTINST 5090.1 (series), which 
guide the Coast Guard in complying 
with the National Environmental Policy 
Act of 1969 (42 U.S.C. 4321–4370f), and 
have made a preliminary determination 
that this action is one of a category of 
actions that do not individually or 
cumulatively have a significant effect on 
the human environment. This proposed 
rule involves a safety zone lasting 2.5 
hours that would prohibit entry within 
200 feet of a fireworks barge. Normally 
such actions are categorically excluded 
from further review under paragraph 
L60(a) of Appendix A, Table 1 of DHS 
Instruction Manual 023–01–001–01, 
Rev. 1. A preliminary Record of 
Environmental Consideration 
supporting this determination is 
available in the docket. For instructions 
on locating the docket, see the 
ADDRESSES section of this preamble. We 
seek any comments or information that 
may lead to the discovery of a 
significant environmental impact from 
this proposed rule. 

G. Protest Activities 
The Coast Guard respects the First 

Amendment rights of protesters. 
Protesters are asked to call or email the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section to 
coordinate protest activities so that your 
message can be received without 
jeopardizing the safety or security of 
people, places, or vessels. 

V. Public Participation and Request for 
Comments 

We view public participation as 
essential to effective rulemaking and 
will consider all comments and material 
received during the comment period. 

Your comment can help shape the 
outcome of this rulemaking. If you 
submit a comment, please include the 
docket number for this rulemaking, 
indicate the specific section of this 
document to which each comment 
applies, and provide a reason for each 
suggestion or recommendation. 

Submitting comments. We encourage 
you to submit comments through the 
Federal Decision Making Portal at 
https://www.regulations.gov. To do so, 
go to https://www.regulations.gov, type 
USCG–2023–0089 in the search box and 
click ‘‘Search.’’ Next, look for this 
document in the Search Results column, 
and click on it. Then click on the 
Comment option. If you cannot submit 
your material by using https://
www.regulations.gov, call or email the 
person in the FOR FURTHER INFORMATION 
CONTACT section of this proposed rule 
for alternate instructions. 

Viewing material in docket. To view 
documents mentioned in this proposed 
rule as being available in the docket, 
find the docket as described in the 
previous paragraph, and then select 
‘‘Supporting & Related Material’’ in the 
Document Type column. Public 
comments will also be placed in our 
online docket and can be viewed by 
following instructions on the https://
www.regulations.gov Frequently Asked 
Questions web page. We review all 
comments received, but we will only 
post comments that address the topic of 
the proposed rule. We may choose not 
to post off-topic, inappropriate, or 
duplicate comments that we receive. 

Personal information. We accept 
anonymous comments. Comments we 
post to https://www.regulations.gov will 
include any personal information you 
have provided. For more about privacy 
and submissions to the docket in 
response to this document, see DHS’s 
eRulemaking System of Records notice 
(85 FR 14226, March 11, 2020). 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 

For the reasons discussed in the 
preamble, the Coast Guard proposes to 
amend 33 CFR part 165 as follows: 

PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

■ 1. The authority citation for part 165 
continues to read as follows: 

Authority: 46 U.S.C. 70034, 70051, 70124; 
33 CFR 1.05–1, 6.04–1, 6.04–6, and 160.5; 
Department of Homeland Security Delegation 
No. 00170.1, Revision No. 01.3. 

■ 2. Add § 165.T05–0089 to read as 
follows: 

§ 165.T05–0089 Safety Zone; Washington 
Channel, Potomac River, Washington, DC 

(a) Location. The following area is a 
safety zone: All navigable waters of the 
Washington Channel within 200 feet of 
the fireworks barge in approximate 
latitude 38°52′44.79″ N, longitude 
77°01′40.17″ W located near the Wharf 
DC in Washington, DC. These 
coordinates are based on North 
American Datum of 1983 (NAD 83). 

(b) Definitions. As used in this 
section— 

Captain of the Port (COTP) means the 
Commander, U.S. Coast Guard Sector 
Maryland-National Capital Region. 

Designated representative means any 
Coast Guard commissioned, warrant, or 
petty officer who has been authorized 
by the Captain of the Port Maryland- 
National Capital Region to assist in the 
enforcing of the safety zone as described 
in paragraph (a) of this section. 

(c) Regulations. (1) Under the general 
safety zone regulations in subpart C of 
this part, you may not enter the safety 
zone described in paragraph (a) of this 
section unless authorized by the COTP 
or the COTP’s designated representative. 

(2) To seek permission to enter, 
contact the COTP or the COTP’s 
representative by telephone at 410–576– 
2693 or on Marine Band Radio VHF–FM 
channel 16 (156.8 MHz). The Coast 
Guard vessels enforcing this section can 
be contacted on Marine Band Radio 
VHF–FM channel 16 (156.8 MHz). 
Those in the safety zone must comply 
with all lawful orders or directions 
given to them by the COTP or the 
COTP’s designated representative. 

(d) Enforcement period. This section 
will be enforced from 5:30 p.m. to 8 
p.m. on February 18, 2023. 

Dated: January 26, 2023. 
David E. O’Connell, 
Captain, U.S. Coast Guard, Captain of the 
Port Maryland-National Capital Region. 
[FR Doc. 2023–02061 Filed 1–27–23; 4:15 pm] 

BILLING CODE 9110–04–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 50 

[EPA–HQ–OAR–2015–0072; FRL–8635–05– 
OAR] 

RIN 2060–AV52 

Public Hearing for the Reconsideration 
of the National Ambient Air Quality 
Standards for Particulate Matter 

AGENCY: Environmental Protection 
Agency (EPA). 
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ACTION: Notification of public hearing. 

SUMMARY: The Environmental Protection 
Agency (EPA) is announcing that a 
virtual public hearing will be held for 
the proposed action titled, 
‘‘Reconsideration of the National 
Ambient Air Quality Standards for 
Particulate Matter,’’ which was signed 
on January 5, 2023. The hearing will be 
held on Tuesday, February 21, 2023, 
and Wednesday, February 22, 2023. 
Based on the EPA’s reconsideration of 
the air quality criteria and the national 
ambient air quality standards (NAAQS) 
for particulate matter (PM), the EPA 
proposes to revise the primary annual 
PM2.5 standard by lowering the level. 
The Agency proposes to retain the 
current primary 24-hour PM2.5 standard 
and the primary 24-hour PM10 standard. 
The Agency also proposes not to change 
the secondary 24-hour PM2.5 standard, 
secondary annual PM2.5 standard, and 
secondary 24-hour PM10 standard at this 
time. The EPA also proposes revisions 
to other key aspects related to the PM 
NAAQS, including revisions to the Air 
Quality Index (AQI) and monitoring 
requirements for the PM NAAQS. 
DATES: Comments on the proposed 
action must be received on or before 
March 28, 2023. Public Hearing: The 
EPA will hold a virtual public hearing 
on Tuesday, February 21, 2023, and 
Wednesday, February 22, 2023. If the 
EPA receives a high volume of 
registrations for the public hearing, we 
may continue the public hearing on 
February 23, 2023. (Please refer to the 
SUPPLEMENTARY INFORMATION section for 
additional information on the public 
hearings). 

ADDRESSES: You may submit comments, 
identified by Docket ID No. EPA–HQ– 
OAR–2015–0072, by any of the 
following means: 

• Federal eRulemaking Portal: 
https://www.regulations.gov/ (our 
preferred method). Follow the online 
instructions for submitting comments. 

• Email: a-and-r-Docket@epa.gov. 
Include the Docket ID No. EPA–HQ– 
OAR–2015–0072 in the subject line of 
the message. 

• Mail: U.S. Environmental 
Protection Agency, EPA Docket Center, 
Air and Radiation Docket, Mail Code 
28221T, 1200 Pennsylvania Avenue 
NW, Washington, DC 20460. 

• Hand Delivery or Courier (by 
scheduled appointment only): EPA 
Docket Center, WJC West Building, 
Room 3334, 1301 Constitution Avenue 
NW, Washington, DC 20004. The Docket 
Center’s hours of operations are 8:30 
a.m.–4:30 p.m., Monday–Friday (except 
Federal Holidays). 

Instructions: All submissions received 
must include the Docket ID No. for this 
rulemaking. Comments received may be 
posted without change to https://
www.regulations.gov, including any 
personal information provided. For 
detailed instructions on sending 
comments and additional information 
on the rulemaking process, see the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Virtual Public Hearing: The public 
hearing will be held via virtual platform 
on February 21, 2023, and February 22, 
2023, and will convene at 11 a.m. 
Eastern Time (ET) and conclude at 7 
p.m. ET each day. On each hearing day, 
the EPA may close a session 15 minutes 
after the last pre-registered speaker has 
testified if there are no additional 
speakers. The EPA will announce 
further details at https://www.epa.gov/ 
pm-pollution/national-ambient-air- 
quality-standards-naaqs-pm. If the EPA 
receives a high volume of registrations 
for the public hearing, we may continue 
the public hearing on February 23, 2023. 
Refer to the SUPPLEMENTARY INFORMATION 
section below for additional 
information. 
FOR FURTHER INFORMATION CONTACT: For 
information or questions about the 
public hearing, please contact the public 
hearing team at 919–541–0505 or 
HEIDpublichearing@epa.gov. 

For information or questions 
regarding the reconsideration of the PM 
NAAQS, please contact Dr. Lars 
Perlmutt, Health and Environmental 
Impacts Division, Office of Air Quality 
Planning and Standards, U.S. 
Environmental Protection Agency, Mail 
Code C539–04, Research Triangle Park, 
NC 27711; telephone: (919) 541–3037; 
fax: (919) 541–5315; email: 
perlmutt.lars@epa.gov. 
SUPPLEMENTARY INFORMATION: The EPA 
is reconsidering the PM NAAQS 
because the available scientific evidence 
and technical information indicate that 
the current standards may not be 
adequate to protect public health and 
welfare, as required by section 109 (42 
U.S.C. 7409) of the Clean Air Act. The 
proposed action for which the EPA is 
holding a public hearing was signed on 
January 5, 2023, and is available at 
https://www.epa.gov/naaqs/particulate- 
matter-pm-standards-federal-register- 
notices-current-review. The public 
hearing will provide interested parties 
the opportunity to present data, views, 
or arguments concerning the EPA’s 
proposed decisions in the 
reconsideration of the PM NAAQS. 
Written statements and supporting 
information submitted during the 
comment period will be considered 

with the same weight as any oral 
comments and supporting information 
presented at the public hearing. 

Written Comments: Submit your 
comments, identified by Docket ID No. 
EPA–HQ–OAR–2015–0072, at https://
www.regulations.gov (our preferred 
method), or the other methods 
identified in the ADDRESSES section. 
Once submitted, comments cannot be 
edited or removed from the docket. The 
EPA may publish any comment received 
to its public docket. Do not submit 
electronically any information that you 
consider to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Multimedia submissions (audio, video, 
etc.) must be accompanied by a written 
submission. The written submission is 
considered the official submission and 
should include discussion of all points 
you wish to make. The EPA will 
generally not consider submissions or 
submission content located outside of 
the primary submission (i.e., on the 
web, cloud or other file sharing system). 
For additional submission methods, the 
full EPA public comment policy, 
information about CBI or multimedia 
submissions, and general guidance on 
making effective comments, please visit 
https://www.epa.gov/dockets/ 
commenting-epa-dockets. 

Participating in Virtual Public 
Hearings: The public hearing will be 
held via virtual platform on February 
21, 2023, and February 22, 2023, and 
will convene at 11 a.m. Eastern Time 
(ET) and conclude at 7 p.m. ET each 
day. On each hearing day, the EPA may 
close a session 15 minutes after the last 
pre-registered speaker has testified if 
there are no additional speakers. The 
EPA will announce further details at 
https://www.epa.gov/pm-pollution/ 
national-ambient-air-quality-standards- 
naaqs-pm. If the EPA receives a high 
volume of registrations for the public 
hearing, we may continue the public 
hearing on February 23, 2023. 

The EPA will begin pre-registering 
speakers for the hearing upon 
publication of this document in the 
Federal Register. To register to speak at 
the virtual hearing, please follow the 
directions at https://www.epa.gov/pm- 
pollution/national-ambient-air-quality- 
standards-naaqs-pm or contact the 
public hearing team at 919–541–0505 or 
by email at HEIDpublichearing@
epa.gov. The last day to pre-register to 
speak at the hearing will be February 16, 
2023. Prior to the hearing, the EPA will 
post a general agenda for the hearing 
that will list the pre-registered speakers 
in approximate order at: https://
www.epa.gov/pm-pollution/national- 
ambient-air-quality-standards-naaqs- 
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pm. The EPA will make every effort to 
follow the schedule as closely as 
possible on the day of the hearing; 
however, please plan for the hearings to 
run either ahead of schedule or behind 
schedule. Each commenter will have 5 
minutes to provide oral testimony. The 
EPA encourages commenters to provide 
the EPA with a copy of their oral 
testimony by submitting the text of your 
oral testimony as written comments to 
the rulemaking docket. The EPA may 
ask clarifying questions during the oral 
presentations but will not respond to 
the presenters at that time. Written 
statements and supporting information 
during the comment period will be 
considered with the same weight as oral 
comments and supporting information 
presented at the public hearing. Please 
note that any updates made to any 
aspect of the hearing is posted online at 
https://www.epa.gov/pm-pollution/ 
national-ambient-air-quality-standards- 
naaqs-pm. While the EPA expects the 
hearing to go forward as set forth above, 
please monitor our website or contact 
the public hearing team at 919–541– 
0505 or HEIDpublichearing@epa.gov to 
determine if there are any updates. The 
EPA does not intend to publish a 
document in the Federal Register 
announcing updates. 

If you require the services of a 
translator or special accommodations 
such as audio description, please pre- 
register for the hearing with the public 
hearing team and describe your needs 
by February 7, 2023. The EPA may not 
be able to arrange accommodations 
without advance notice. 

How can I get copies of the proposed 
action and other related information? 
The EPA has established a docket under 
Docket ID No. EPA–HQ–OAR–2015– 
0072 (available at https://
www.regulations.gov). The EPA has also 
made available information related to 
the proposed action on the following 
website: https://www.epa.gov/naaqs/ 
particulate-matter-pm-air-quality- 
standards. 

Panagiotis Tsirigotis, 
Director, Office of Air Quality Planning and 
Standards. 
[FR Doc. 2023–01924 Filed 1–30–23; 8:45 am] 

BILLING CODE 6560–50–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Part 8360 

[212L1109AF LLUTY00000 
L12200000.MA0000] 

Proposed Supplementary Rule for the 
Mineral and Hell Roaring Canyons 
Area of Public Lands and Requirement 
To Obtain an Individual Special 
Recreation Permit to Rock Climb 
Within the Moab Canyons Special 
Wildlife Area (Mineral and Hell Roaring 
Canyons) Managed by the Moab Field 
Office in Grand County, Utah 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Proposed supplementary rule; 
request for public comments. 

SUMMARY: The BLM proposes to 
establish a supplementary rule 
prohibiting non-permitted roped and 
aerial activities, and the construction or 
installation of temporary structures in 
and along the walls and rims of Mineral 
and Hell Roaring canyons, as well as on 
the canyon walls and rims along the 
Green River corridor connecting these 
two canyons. The rule would also 
prohibit climbing in this area without a 
permit. The permit system for climbing 
in the special area and the proposed 
supplementary rule would protect vital 
wildlife habitat from increasing 
encroachment of recreational uses. 
DATES: Comments on the proposed 
supplementary rule must be received or 
postmarked by April 3, 2023. 
ADDRESSES: Comments may be 
submitted by mail, hand delivery, or 
email to the BLM Moab Field Office, 
Attention: Mineral and Hell Roaring, 82 
East Dogwood Avenue, Moab, Utah 
84532, or kstevens@blm.gov. The 
proposed supplementary rule and 
accompanying environmental 
documents are available for inspection 
at the BLM Moab Field Office, 82 East 
Dogwood Avenue, Moab, Utah, and on 
the ePlanning website: https://
eplanning.blm.gov/eplanning-ui/ 
project/1504945/510. 
FOR FURTHER INFORMATION CONTACT: 
Jennifer Jones, Moab Field Office 
Assistant Manager, 82 East Dogwood 
Avenue, Moab, Utah 84532, (435) 259– 
2100, or blm_ut_mb_mail@blm.gov. 
Individuals in the United States who are 
deaf, deafblind, hard of hearing, or have 
a speech disability may dial 711 (TTY, 
TDD, or TeleBraille) to access 
telecommunications relay services. 
Individuals outside the United States 
should use the relay services offered 

within their country to make 
international calls to the point-of- 
contact in the United States. 
SUPPLEMENTARY INFORMATION: 
I. Public Comment Procedures 
II. Background 
III. Discussion 
IV. Procedural Matters 
V. Proposed Supplementary Rules for the 

BLM Moab Field Office 

I. Public Comment Procedures 
Written comments on the proposed 

supplementary rule must be sent in 
accordance with the information 
outlined in the DATES and ADDRESSES 
sections of this notification. The BLM is 
not obligated to consider comments that 
are received after the close of the 
comment period (see DATES) unless 
these comments are postmarked or 
electronically dated before the deadline. 
The BLM is not obligated to consider 
comments that are delivered to an 
address other than that listed above in 
ADDRESSES section. Comments should 
be specific, confined to issues pertinent 
to the proposed supplementary rule, 
and should explain the reason for any 
recommended change. Where possible, 
comments should reference the specific 
section or paragraph of the proposed 
rule that the comment is addressing. 
Your address, telephone number, email 
address, and other personal identifying 
information in your comment may be 
made publicly available at any time. 
While you can ask in your comment to 
withhold personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. Comments, including names, 
addresses, and other contact 
information of respondents, will be 
available for public review at the BLM 
Moab Field Office, 82 East Dogwood 
Avenue, Moab, Utah 84532, during 
regular business hours (7:45 a.m.–4:30 
p.m., Monday through Friday, except 
Federal holidays). 

II. Background 
The BLM Moab Field Office has 

jurisdiction from the Grand County, 
Utah, line to the north, the Utah- 
Colorado State line to the east, Harts 
Draw and Lisbon Valley to the south, 
and the Green River to the west. The 
public lands managed by the BLM Moab 
Field Office are an increasing domestic 
and international tourist destination 
that host three million visitors per year. 
Mineral and Hell Roaring canyons 
provide important habitat for the 
Mexican spotted owl (a federally 
threatened species), golden eagles and 
other raptors, Utah’s only endemic herd 
of desert bighorn sheep, and other 
wildlife. In recent years, roped and 
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aerial recreational activities have 
increased, putting wildlife and their 
prime habitats at risk. The goal of the 
new Individual Special Recreation 
Permit (ISRP) requirement for climbing 
and the proposed supplementary rule 
prohibiting non-permitted roped and 
aerial activities is to prevent further 
recreational encroachment into this 
prime habitat as these activities are 
impactful to these species. 

In June 2021, the BLM issued a 
decision record and finding of no 
significant impact that established a 
special area in Mineral and Hell Roaring 
canyons (Moab Canyons Special 
Wildlife Area), created a permitting 
system for rock climbing only in the 
special area. The decision record also 
outlined the need to establish a 
supplementary rule prohibiting all other 
roped and aerial activities within the 
10,044-acre special area. In accordance 
with 43 CFR 2932.11(b)(1), all persons 
must obtain an ISRP to rock climb in the 
special area. The BLM will not issue 
permits for aerial or roped activities 
other than climbing. The decision 
record was supported by an 
environmental assessment (EA) that 
analyzed two action alternatives: a total 
year-round ban on aerial and roped 
activities, and the institution of a 
limited seasonal permit system allowing 
some climbing activity at specified 
locations. During the 30-day public 
comment period for the EA, the BLM 
received 13 comments. Seven 
comments, including those submitted 
by the Utah Public Lands Policy 
Coordinating Office and two non- 
governmental organizations, supported 
the total year-round ban on aerial and 
roped activities in Mineral and Hell 
Roaring canyons. Six commenters, 
including the Access Fund and 
Slackline U.S., opposed some or all of 
that proposal and expressed an interest 
in greater access for roped and aerial 
activities. In response, the BLM 
established a special area and 
authorized a permit system that would 
allow a limited amount of climbing 
seasonally on specific climbs in 
designated areas. 

III. Discussion 
The proposed supplementary rule, 

which would prohibit roped activities 
and aerial activities other than climbing 
under a valid ISRP, is critical to the 
BLM’s ability to manage important 
wildlife habitat while allowing for 
sustainable recreational use. 

The reasoning for the rule is 
addressed below. 

Proposed rule: Non-permitted roped 
and aerial activities are disallowed 
within a 10,044-acre area encompassing 

Mineral and Hell Roaring canyons. All 
persons must possess a valid ISRP to 
engage in climbing within the Mineral 
and Hell Roaring canyons area. No 
permits will be issued for aerial or 
roped activities other than climbing. 

Climbing and other aerial and roped 
activities allow human access into 
otherwise inaccessible habitats. Other 
forms of recreation (hiking, driving, 
camping, horseback riding) and other 
public uses such as grazing cannot reach 
those areas. Climbing and other aerial 
and roped activities adversely affect 
Mexican spotted owl, golden eagles and 
other raptors because climbers and 
aerialists access the cliffs used by these 
species for nesting, foraging, and 
resting. In addition, desert bighorn 
sheep use the talus slopes below the 
cliffs accessed by climbers and aerialists 
as escape terrain for the critical life 
functions that make herd viability 
possible. Restrictions have already been 
placed on motorized vehicle use, 
camping, grazing, and mineral 
development in these canyons to protect 
these species through the 2008 Moab 
Resource Management Plan. 

IV. Procedural Matters 

Executive Order 12866, Regulatory 
Planning and Review 

This proposed supplementary rule is 
not a significant regulatory action and is 
not subject to review by the Office of 
Management and Budget under 
Executive Order 12866. The proposed 
supplementary rule would not have an 
annual effect of $100 million or more on 
the economy. It would not adversely 
affect, in a material way, the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or Tribal governments or 
communities. The proposed 
supplementary rule would not create a 
serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency. The 
proposed supplementary rule would not 
materially alter the budgetary effects of 
entitlements, grants, user fees, loan 
programs, or the rights or obligations of 
their recipients; nor does it raise novel 
legal or policy issues. The 
supplementary rule merely establishes 
rules of conduct for public use on a 
limited area of public lands. 

Clarity of the Regulations 

Executive Order 12866 requires each 
agency to write regulations that are 
simple and easy to understand. The 
BLM invites comments on how to make 
this supplementary rule easier to 
understand, including answers to 
questions such as the following: 

1. Are the requirements in the 
supplementary rule clearly stated? 

2. Does the supplementary rule 
contain technical language or jargon that 
interferes with their clarity? 

3. Does the format of the 
supplementary rule (grouping and order 
of sections, use of headings, 
paragraphing, etc.) aid or reduce clarity? 

4. Is the description of the 
supplementary rule in the 
SUPPLEMENTARY INFORMATION section of 
this preamble helpful in understanding 
the supplementary rule? How could this 
description be more helpful in making 
the supplementary rule easier to 
understand? 

Please send any comments on the 
clarity of the rule to the address 
specified in the ADDRESSES section. 

National Environmental Policy Act 

The direction for the BLM to establish 
a supplementary rule prohibiting all 
other roped and aerial activities within 
the 10,044-acre special area was 
proposed, analyzed and authorized in 
EA DOI–BLM–UT–Y010–2020–0068– 
EA. The decision includes the details of 
the permit system which would allow 
limited climbing on a seasonal basis. 
The approved EA is available for review 
at the physical and online locations 
identified in the ADDRESSES section. 

Regulatory Flexibility Act 

Congress enacted the Regulatory 
Flexibility Act (RFA) of 1980, as 
amended (5 U.S.C. 601–612), to ensure 
that government regulations do not 
unnecessarily or disproportionately 
burden small entities. The RFA requires 
a regulatory flexibility analysis if a rule 
would have a significant economic 
impact, either detrimental or beneficial, 
on a substantial number of small 
entities. The proposed supplementary 
rule would merely establish a rule of 
conduct for public use on a limited area 
of public lands. Therefore, the BLM has 
determined that the proposed 
supplementary rule would not have a 
significant economic impact on a 
substantial number of small entities. 

Small Business Regulatory Enforcement 
Fairness Act 

The proposed supplementary rule is 
not ‘‘major’’ as defined under 5 U.S.C. 
804(2). The proposed supplementary 
rule would merely establish rules of 
conduct for public use on a limited area 
of public lands and would not affect 
commercial or business activities of any 
kind. 

Unfunded Mandates Reform Act 

The proposed supplementary rule 
would not impose an unfunded 
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mandate on State, local, or Tribal 
governments in the aggregate, or the 
private sector of more than $100 million 
per year; nor would it have a significant 
or unique effect on small governments. 
The proposed supplementary rule 
would have no effect on governmental 
or Tribal entities and would impose no 
requirements on any of these entities. 
The proposed supplementary rule 
would merely establish a rule of 
conduct for public use on a limited 
selection of public lands and would not 
affect Tribal, commercial or business 
activities of any kind. Therefore, the 
BLM is not required to prepare a 
statement containing the information 
required by the Unfunded Mandates 
Reform Act (2 U.S.C. 1531 et seq.). 

Executive Order 12630, Governmental 
Actions and Interference With 
Constitutionally Protected Property 
Rights (Takings) 

The proposed supplementary rule 
does not have significant takings 
implications, nor is it capable of 
interfering with constitutionally 
protected property rights. The proposed 
supplementary rule would merely 
establish a rule of conduct for public 
use on a limited area of public lands 
and would not affect anyone’s property 
rights. Therefore, the Department of the 
Interior has determined that the 
proposed supplementary rule would not 
cause a ‘‘taking’’ of private property or 
require preparation of a takings 
assessment under this Executive order. 

Executive Order 13132, Federalism 

The proposed supplementary rule 
would neither have a substantial direct 
effect on the states, the relationship 
between the Federal Government and 
the states, nor the distribution of power 
and responsibilities among the various 
levels of government. The proposed 
supplementary rule would not conflict 
with any State law or regulation. 
Therefore, in accordance with Executive 
Order 13132, the BLM has determined 
that the supplementary rule does not 
have sufficient federalism implications 
to warrant preparation of a federalism 
assessment. 

Executive Order 12988, Civil Justice 
Reform 

Under Executive Order 12988, the 
Office of the Solicitor has determined 
that the proposed supplementary rule 
would not unduly burden the judicial 
system and that it meets the 
requirements of sections 3(a) and 3(b)(2) 
of the order. 

Executive Order 13175, Consultation 
and Coordination With Tribal 
Governments 

In accordance with Executive Order 
13175, the BLM considered consultation 
and coordination with Tribal 
governments in the development of the 
EA which forms the basis for the 
proposed supplementary rule. It was 
determined that this proposed 
supplementary rule does not have Tribal 
implications and consultation was not 
conducted. 

Energy Supply, Distribution, or Use 

Under Executive Order 13211, the 
BLM has determined that the proposed 
supplementary rule would not comprise 
a significant energy action and that it 
would not have an adverse effect on 
energy supplies, production, or 
consumption. 

Paperwork Reduction Act 

The proposed supplementary rule 
does not contain information collection 
requirements that the Office of 
Management and Budget must approve 
under the Paperwork Reduction Act of 
1995, 44 U.S.C. 3501 et seq. Federal 
criminal investigations or prosecutions 
may result from this rule, and the 
collection of information for these 
purposes is exempt from the Paperwork 
Reduction Act, 44 U.S.C. 3518(c)(1). 

Authors 

The principal authors of these 
supplementary rules are Kathleen 
Stevens, outdoor recreation planner, 
and Pam Riddle, wildlife biologist, 
Moab Field Office, Bureau of Land 
Management. 

V. Proposed Supplementary Rule for 
the BLM Moab Field Office 

For the reasons stated in the 
preamble, and under the authority of 43 
U.S.C. 1740 and 43 CFR 8365.1–6, the 
Utah State Director is proposing the 
following supplementary rule: 

1. Non-permitted roped and aerial 
activities are prohibited within a 
10,044-acre area encompassing Mineral 
and Hell Roaring canyons. 

2. All climbers must be in possession 
of a permit to engage in climbing within 
the Mineral and Hell Roaring canyons 
area. 

3. The construction or installation of 
temporary structures in and along the 
walls and rims of Mineral and Hell 
Roaring canyons, as well as on the 
canyon walls and rims along the Green 
River corridor connecting these two 
canyons is prohibited. 

Definitions 
Roped Activities: Activities involving 

ropes, cable, vectran, climbing aids, 
webbing, anchors, or any other similar 
materials. Activities include: ziplining, 
high-lining, slacklining, rope-swinging, 
and other activities using the roped 
materials listed and other associated 
equipment. 

Aerial Activities: Sporting pursuits 
which include ‘‘building, antenna, spam 
and earth’’ (BASE) jumping, catapulting, 
paragliding, paramotoring, parachuting, 
skydiving, drone launching, aerial 
delivery, or other activities that involve 
aerial delivery, recovery or shuttle. 

Climbing: A sport or technique in 
which participants climb up, down, or 
across natural rock formations, usually 
with ropes and other equipment. This 
also includes free-soloing and 
bouldering. 

Penalties 
On public lands under section 303(a) 

of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 
1733(a)), and 43 CFR 8360.0–7, any 
person who violates this supplementary 
rule may be tried before a U.S. 
magistrate and fined no more than 
$1,000 or imprisoned for no more than 
12 months or both. Such violations may 
also be subject to enhanced fines 
provided for by 18 U.S.C. 3571. 

Exemptions 
Any Federal, State, local or military 

persons acting within the scope of their 
duties, and members of an organized 
rescue or firefighting force in 
performance of an official duty are 
exempted from this supplementary rule. 

List of Subjects 43 CFR Part 8360 
Penalties, Public lands, Recreation 

and recreation areas. 

Gregory Sheehan, 
State Director. 
[FR Doc. 2023–01694 Filed 1–30–23; 8:45 am] 

BILLING CODE 4331–25–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 8 

[CG Docket No. 22–2; Report No. 3191; FR 
ID 124723] 

Petition for Reconsideration of Action 
in Rulemaking Proceeding 

AGENCY: Federal Communications 
Commission. 
ACTION: Petition for Reconsideration. 

SUMMARY: Petitions for Reconsideration 
(Petitions) have been filed in the 
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Commission’s proceeding by Tamar E. 
Finn, on behalf of Cincinnati Bell 
Telephone Company et al., Sarah 
Leggin, on behalf of CTIA, and Brian 
Hurley, on behalf of ACA et al. 
DATES: Oppositions to the Petitions 
must be filed on or before February 15, 
2023. Replies to an opposition must be 
filed on or before February 27, 2023. 
ADDRESSES: Federal Communications 
Commission, 45 L Street NE, 
Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: Zac 
Champ, Deputy Division Chief, 
Consumer Policy Division, Consumer 
and Governmental Affairs Bureau, (202) 
418–1495 or via email at zac.champ@
fcc.gov. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s 
document, Report No. 3191, released 
January 23, 2023. The full text of the 
Petitions can be accessed online via the 
Commission’s Electronic Comment 
Filing System at: https://apps.fcc.gov/ 
ecfs/. The Commission will not send a 
Congressional Review Act (CRA) 
submission to Congress or the 
Government Accountability Office 
pursuant to the CRA, 5 U.S.C. 
801(a)(1)(A), because no rules are being 
adopted by the Commission. 

Subject: In the Matter of Empowering 
Broadband Consumers Through 
Transparency, published at 87 FR 
76959, December 16, 2022, in CG Docket 
No. 22–2. This document is being 
published pursuant to 47 CFR 1.429(e). 

Number of Petitions Filed: 3. 
Federal Communications Commission. 
Marlene Dortch, 
Secretary, Office of the Secretary. 
[FR Doc. 2023–01854 Filed 1–30–23; 8:45 am] 

BILLING CODE 6712–01–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 64 

[CG Docket Nos. 03–123, 10–51, and 13– 
24; DA 23–29; FRS 124041] 

Comment Sought on Petition for 
Partial Reconsideration of Report and 
Order on TRS User Registration 

AGENCY: Federal Communications 
Commission. 
ACTION: Petition for partial 
reconsideration. 

SUMMARY: In this document, the 
Commission seeks comment on a 
petition for partial reconsideration filed 
by Sorenson Communications, LLC, of 
the Registration Grace Period Order 
(Petition), in which the Commission 

amended its rules for Video Relay 
Service (VRS) and Internet Protocol 
Captioned Telephone Service (IP CTS) 
to allow consumers who are registering 
for service for the first time, or changing 
their service provider, to begin using the 
service without delay, pending 
completion of the user registration 
process. 

DATES: Oppositions to the Petition must 
be filed on or before February 15, 2023. 
Replies to an opposition must be filed 
on or before February 27, 2023. 
ADDRESSES: Oppositions and replies 
may be filed, identified by CG Docket 
Nos. 03–123, 10–51, and 13–24, using 
the Commission’s Electronic Comment 
Filing System (ECFS). 

• Electronic Filers: Oppositions and 
replies may be filed electronically using 
the internet by accessing the ECFS: 
https://www.fcc.gov/ecfs/filings/ 
standard. 

• Paper Filers: 
Æ Parties who choose to file by paper 

must file an original and one copy of 
each filing. If more than one docket or 
rulemaking number appears in the 
caption of this proceeding, filers must 
submit two additional copies for each 
additional docket or rulemaking 
number. 

Æ Filings can be sent by hand or 
messenger delivery, by commercial 
overnight courier, or by first-class or 
overnight U.S. Postal Service mail. All 
filings must be addressed to the 
Commission’s Secretary, Office of the 
Secretary, Federal Communications 
Commission. 

Æ Currently, the Commission does not 
accept any hand delivered or messenger 
delivered filings as a temporary measure 
taken to help protect the health and 
safety of individuals, and to mitigate the 
transmission of COVID–19. In the event 
that the Commission announces the 
lifting of COVID–19 restrictions, a filing 
window will be opened at the 
Commission’s office located at 9050 
Junction Drive, Annapolis Junction, MD 
20701. 

Æ Commercial overnight mail (other 
than U.S. Postal Service Express Mail 
and Priority Mail) must be sent to 9050 
Junction Drive, Annapolis Junction, MD 
20701. 

Æ U.S. Postal Service first-class, 
Express, and Priority mail may be 
addressed to 45 L Street NE, 
Washington, DC 20554. 

Æ During the time the Commission’s 
building is closed to the general public 
and until further notice, if more than 
one docket or rulemaking number 
appears in the caption of a proceeding, 
paper filers need not submit two 
additional copies for each additional 

docket or rulemaking number; an 
original and one copy are sufficient. 
FOR FUTHER INFORMATION CONTACT: 
William Wallace, Consumer and 
Governmental Affairs Bureau, at: (202) 
418–2716; email: William.Wallace@
fcc.gov. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Public 
Notice, DA 23–29, in CG Docket Nos. 
03–123, 10–51, and 13–24, released on 
January 12, 2023. The full text of the 
Petition can be accessed online via the 
Commission’s Electronic Comment 
Filing System at: https://www.fcc.gov/ 
ecfs/document/1021129108560/1. To 
request materials in accessible formats 
for people with disabilities (Braille, 
large print, electronic files, audio 
format), send an email to fcc504@fcc.gov 
or call the Consumer and Governmental 
Affairs Bureau at: (202) 418–0530. 

Synopsis 

In the Registration Grace Period 
Order, 87 FR 57645, September 21, 
2022, the Commission amended its rules 
to allow VRS and IP CTS providers to 
receive compensation for calls from the 
Interstate Telecommunications Relay 
Services (TRS) Fund during a two-week 
grace period while completion of the 
registration process is pending. In the 
Petition, Sorenson requests that the 
Commission reconsider the decision to 
require providers to: terminate 
compensable service to new users who 
cannot complete the registration process 
within the two-week ‘‘grace period’’; 
and port a user back to the user’s prior 
provider when re-registration upon 
porting-in to a new provider has not 
been completed within two weeks. 
Federal Communications Commission. 
Robert Garza, 
Legal Advisor, Consumer and Governmental 
Affairs Bureau. 
[FR Doc. 2023–01669 Filed 1–30–23; 8:45 am] 

BILLING CODE 6712–01–P 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17 

[Docket No. FWS–R4–ES–2021–0162; 
FF09E22000 FXES1113090FEDR 223] 

RIN 1018–BF54 

Endangered and Threatened Wildlife 
and Plants; Removal of the Puerto 
Rican Boa From the Federal List of 
Endangered and Threatened Wildlife 

AGENCY: Fish and Wildlife Service, 
Interior. 
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ACTION: Proposed rule; reopening of 
comment period and announcement of 
public hearing. 

SUMMARY: On July 13, 2022, we, the U.S. 
Fish and Wildlife Service (Service), 
proposed to delist the Puerto Rican boa 
(Chilabothrus inornatus, but listed as 
Epicrates inornatus), an endemic snake 
from Puerto Rico. We announced a 60- 
day public comment period on the 
proposed rule, ending September 12, 
2022. We are reopening the comment 
period for 30 days to hold a public 
hearing and to allow all interested 
parties additional time to comment on 
our proposal. Comments previously 
submitted will be fully considered in 
preparation of the final rule and do not 
need to be resubmitted. 
DATES: 

Comment submission: We will accept 
comments received or postmarked on or 
before March 2, 2023. Please note that 
comments submitted electronically 
using the Federal eRulemaking Portal 
(see ADDRESSES, below) must be 
received by 11:59 p.m. eastern time on 
the closing date, and comments 
submitted by U.S. mail must be 
postmarked by that date to ensure 
consideration. 

Public hearing: On February 16, 2023, 
we will hold a public hearing from 6 to 
7:30 p.m., eastern time, using the Zoom 
platform (for more information, see 
Public Hearing, below). 
ADDRESSES: Availability of documents: 
You may obtain copies of the July 13, 
2022, proposed rule and associated 
documents on the internet at https://
www.regulations.gov under Docket No. 
FWS–R4–ES–2021–0162. 

Written comments: You may submit 
written comments by one of the 
following methods: 

(1) Electronically: Go to the Federal 
eRulemaking Portal: https://
www.regulations.gov. In the Search box, 
enter FWS–R4–ES–2021–0162, which is 
the docket number for this rulemaking. 
Then, click on the Search button. On the 
resulting page, in the Search panel on 
the left side of the screen, under the 
Document Type heading, click on the 
Proposed Rule box to locate this 
document. You may submit a comment 
by clicking on ‘‘Comment.’’ Please 
ensure you have located the correct 
document before submitting your 
comments. 

(2) By hard copy: Submit by U.S. mail 
to: Public Comments Processing, Attn: 
FWS–R4–ES–2021–0162, U.S. Fish and 
Wildlife Service, MS: PRB/3W, 5275 
Leesburg Pike, Falls Church, VA 22041– 
3803. 

We request that you send comments 
only by the methods described above. 

We will post all comments on https:// 
www.regulations.gov. This generally 
means that we will post any personal 
information you provide us (see Public 
Comments, below, for more 
information). 

Public hearing: Interested parties may 
present verbal testimony (formal, oral 
comments) at a public hearing, which 
will be held virtually using the Zoom 
platform. See Public Hearing, below, for 
more information. 
FOR FURTHER INFORMATION CONTACT: 
Edwin Muñiz, Field Supervisor, U.S. 
Fish and Wildlife Service, Caribbean 
Ecological Services Field Office, P.O. 
Box 491, Boquerón, PR 00622; email: 
Caribbean_es@fws.gov; telephone: (787) 
405–3641. Individuals in the United 
States who are deaf, deafblind, hard of 
hearing, or have a speech disability may 
dial 711 (TTY, TDD, or TeleBraille) to 
access telecommunications relay 
services. Individuals outside the United 
States should use the relay services 
offered within their country to make 
international calls to the point-of- 
contact in the United States. 
SUPPLEMENTARY INFORMATION: 

Background 

On July 13, 2022, we published a 
proposed rule (87 FR 41641) to remove 
the Puerto Rican boa from the Federal 
List of Endangered and Threatened 
Wildlife (List) under the Endangered 
Species Act of 1973, as amended (Act; 
16 U.S.C. 1531 et seq.). The proposed 
rule opened a 60-day public comment 
period, ending September 12, 2022. 
During the comment period, we 
received a request for a public hearing 
that could not be accommodated prior 
to the close of the comment period. 
Therefore, we are reopening the 
proposed rule’s comment period and 
announcing a public hearing (see DATES 
and ADDRESSES, above) to allow the 
public an additional opportunity to 
provide comments on the proposed rule. 

For a description of previous Federal 
actions concerning the Puerto Rican boa 
and information on the types of 
comments that would be helpful to us 
in promulgating this rulemaking action, 
please refer to the July 13, 2022, 
proposed rule (87 FR 41641). 

Public Hearing 

We are holding a public hearing to 
accept comments on the July 13, 2022, 
proposed rule on the date and at the 
time listed above in DATES. We are 
holding the public hearing via the Zoom 
online video platform and via 
teleconference so that participants can 
attend remotely. For security purposes, 
registration is required. All participants 

must register in order to listen and view 
the hearing via Zoom, listen to the 
hearing by telephone, or provide oral 
public comments at the hearing by 
Zoom or telephone. For information on 
how to register, or if technical problems 
occur joining Zoom on the day of the 
hearing, visit https://www.fws.gov/ 
office/caribbean-ecological-services/ 
library. Registrants will receive the 
Zoom link and the telephone number 
for the public hearing. If applicable, 
interested members of the public not 
familiar with the Zoom platform should 
view the Zoom video tutorials (https:// 
support.zoom.us/hc/en-us/articles/ 
206618765-Zoom-video-tutorials) prior 
to the public hearing. 

The public hearing will provide 
interested parties an opportunity to 
present verbal testimony (formal, oral 
comments) regarding the July 13, 2022, 
proposed rule to delist the Puerto Rican 
boa (87 FR 41641). The public hearing 
will not be an opportunity for dialogue 
with the Service, but rather a forum for 
accepting formal verbal testimony. In 
the event there is a large attendance, the 
time allotted for oral statements may be 
limited. Therefore, anyone wishing to 
make an oral statement at the public 
hearing for the record is encouraged to 
provide a prepared written copy of their 
statement to us through the Federal 
eRulemaking Portal or U.S. mail (see 
ADDRESSES, above). There are no limits 
on the length of written comments 
submitted to us. Anyone wishing to 
make an oral statement at the public 
hearing must register before the hearing 
(https://www.fws.gov/office/caribbean- 
ecological-services/library). The use of a 
virtual public hearing is consistent with 
our regulations at 50 CFR 424.16(c)(3). 

Reasonable Accommodation 

The Service is committed to providing 
access to the public hearing for all 
participants. Closed captioning will be 
available during the public hearing in 
both English and Spanish. Participants 
will also have access to live audio 
during the public hearing via their 
telephone or computer speakers. 
Persons with disabilities requiring 
reasonable accommodations to 
participate in the hearing should contact 
the person listed under FOR FURTHER 
INFORMATION CONTACT at least 5 business 
days prior to the date of the hearing to 
help ensure availability. An accessible 
version of the Service’s presentation 
will also be posted online at https://
www.fws.gov/office/caribbean- 
ecological-services/library prior to the 
hearing (see DATES, above). See https:// 
www.fws.gov/office/caribbean- 
ecological-services/library for more 
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information about reasonable 
accommodation. 

Public Comments 

If you submit information via https:// 
www.regulations.gov, your entire 
submission—including any personal 
identifying information—will be posted 
on the website. If your submission is 
made via hard copy that includes 
personal identifying information, you 
may request at the top of your document 
that we withhold this information from 

public review. However, we cannot 
guarantee that we will be able to do so. 
We will post all hardcopy submissions 
on https://www.regulations.gov. 

Comments and materials we receive, 
as well as supporting documentation we 
used in preparing the proposed rule, 
will be available for public inspection 
on https://www.regulations.gov. 

Authors 

The primary authors of this document 
are staff members of the Caribbean 

Ecological Services Field Office and the 
Service’s Ecological Services Species 
Assessment Team. 

Authority 

The authority for this action is the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 et seq.). 

Martha Williams, 
Director, U.S. Fish and Wildlife Service. 
[FR Doc. 2023–01139 Filed 1–30–23; 8:45 am] 

BILLING CODE 4333–15–P 
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DEPARTMENT OF AGRICULTURE 

Office of the Chief Financial Officer 

[Docket No. USDA–2023–0002] 

Agency Information Collection 
Activities; Comment Request; Build 
America, Buy America (BABA) Waiver 
Data Collection 

AGENCY: Office of the Chief Financial 
Officer, USDA. 
ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, 
United States Department of Agriculture 
(USDA) is requesting the Office of 
Management and Budget (OMB) to 
conduct an emergency review of a new 
collection entitled ‘‘Build America, Buy 
America (BABA) Waiver Request Data 
Collection.’’ This will be a common 
form for other Federal Agencies to 
adopt. Additionally, USDA is requesting 
public comments on the proposed 
information collection. 
DATES: USDA is requesting emergency 
processing and OMB approval for this 
information collection by January 31, 
2023; and therefore, USDA is requesting 
public comments on the BABA Waiver 
Data Collection by January 31, 2023. A 
regular clearance process is also hereby 
being initiated to provide the public 
with the opportunity to comment under 
the full comment period. Interested 
persons are invited to submit comments 
on or before April 3, 2023. Comments 
on this notice must be received by April 
3, 2023 to be assured of consideration. 
ADDRESSES: Comments may be 
submitted by either of the following 
methods: 

• Federal eRulemaking Portal: To 
access and review all the documents 
related to the information collection 
listed is this notice, please use http://
www.regulations.gov by searching the 
Docket ID number USDA–2023–0002. 

Comments submitted in response to this 
notice should be submitted 
electronically through the Federal 
eRulemaking Portal at http://
www.regulations.gov by selecting the 
Docket ID number. This website 
provides the ability to type short 
comments directly into the comment 
field on this web page or attach a file for 
lengthier comments. Follow the on-line 
instructions at that site for submitting 
comments. 

• Postal Mail/Commercial Delivery: 
Written requests for information or 
comments submitted by postal mail or 
delivery should be addressed to Tyson 
P. Whitney, Director, Transparency and 
Accountability Reporting Division, 
Office of the Chief Financial Officer, 
Room 3027–S, Mail Stop 9011, U.S. 
Department of Agriculture, 1400 
Independence Avenue SW, Washington, 
DC 20250; Tyson.whitney@usda.gov. 
FOR FURTHER INFORMATION CONTACT: 
Tyson P. Whitney, Director, 
Transparency and Accountability 
Reporting Division, Office of the Chief 
Financial Officer, Room 3021–A, Mail 
Stop 9011, U.S. Department of 
Agriculture, 1400 Independence Avenue 
SW, Washington, DC 20250; 202–720– 
8978, Tyson.whitney@usda.gov. 
SUPPLEMENTARY INFORMATION: 

Title: Build America, Buy America 
(BABA) Waiver Request Data Collection. 

OMB Number: 0505–NEW. 
Expiration Date of Approval: Three 

years from approval date. 
Type of Request: New information 

collection. 
Type of Respondents/Affected Public: 

State, local and Indian tribal 
governments, Institutions of Higher 
Education (IHE), and nonprofit 
organizations. 

Total Estimated Number of Annual 
Responses: 1. 

Total Estimated Number of Annual 
Burden Hours: 10. 

The number of responses and the 
burden associated with this information 
collection may differ from one Federal 
Agency to another. The estimated 
number of annual responses is one 
response per applicant per project, 
program, or agency (as applicable). 
When a Federal Agency adopts the 
common form, they would provide their 
estimates for the number of annual 
responses and burden hours to complete 
the form. The number of respondents is 
not known at this time. Initial estimate 

for burden hours per response is 10 
hours and is based on the Department 
of Education’s estimate; most of this 
time would be used to conduct the 
research needed to complete the form. 

Abstract: In accordance with section 
70914 of the Build America, Buy 
America Act (Pub. L. 117–58 sections 
70901–70952) (BABAA), recipients and 
subrecipients funded under USDA’s 
Federal financial assistance programs 
that allow funds to be used for 
infrastructure projects, i.e., construction 
and broadband infrastructure, may not 
use their funds for these infrastructure 
projects unless they comply with the 
following BABAA sourcing 
requirements: (1) All iron and steel used 
in the project are produced in the 
United States; (2) All manufactured 
products used in the project are 
produced in the United States; and (3) 
All construction materials are 
manufactured in the United States. 

USDA may, in accordance with 
sections 70914(b) and (d), 70921(b), and 
70935 of BABAA, and the OMB 
Memorandum M–22–11, Initial 
Implementation Guidance on 
Application of Buy America Preference 
in Federal Financial Assistance 
Programs for Infrastructure, approve 
waivers to BABAA domestic sourcing 
requirements submitted by recipients 
and subrecipients under a Federal 
financial assistance program when an 
award may be used for an infrastructure 
project, regardless of whether 
infrastructure is the primary purpose of 
the award. USDA may approve, subject 
to notice and comment requirements, 
and the OMB Made in America Office 
(MIAO) review, the types of waivers 
listed below when the following 
conditions are met: (1) Public Interest 
Waiver—Applying the BABAA 
domestic content procurement 
preference would be inconsistent with 
the public interest, (2) Nonavailability 
Waiver—The types of iron, steel, 
manufactured products, or construction 
materials are not produced in the 
United States in sufficient reasonably 
available quantities or of a satisfactory 
quality, and (3) Unreasonable Cost 
Waiver—The inclusion of iron, steel, 
manufactured products, or construction 
materials produced in the United States 
will increase the cost of the overall 
project by more than 25 percent. 

This is a new information collection, 
and it includes the form entitled ‘‘Build 
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America, Buy America (BABA) Waiver 
Request Data Collection.’’ 

In accordance with the Paperwork 
Reduction Act of 1995 (PRA) (44 U.S.C. 
chapter 35) and Office of Management 
and Budget (OMB) regulations at 5 CFR 
part 1320, this notice provides the 
general public and Federal agencies 
with an opportunity to comment on the 
new information collection. This will 
help USDA assess the impact of its 
information collection requirements and 
minimize the public’s reporting burden. 

USDA is soliciting comments on the 
proposed information collection 
described below. This will be a common 
form available for other Federal 
Agencies to adopt. The use of a common 
form will allow for greater 
standardization of information 
collection. USDA is especially 
interested in public comment 
addressing the following issues: (1) 
whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(2) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of technology. All responses 
to this notice will be summarized and 
included in the request for OMB 
approval. All comments will become a 
matter of public record. 

Additional Information: Pursuant to 
the OMB procedures established at 5 
CFR part 1320, USDA requests that the 
following information collection, Build 
America, Buy America (BABA) Waiver 
Request Data Collection, be processed in 
accordance with section 1320.13 
Emergency Processing. This information 
collection is essential to USDA’s ability 
to effectively approve waiver requests 
for USDA recipients and subrecipients 
as required in accordance with section 
70914 of BABAA and OMB 
Memorandum M–22–11. This 
information collection will keep 
projects moving and prevent immediate 

delays to critically important 
infrastructure projects. 

Tyson P. Whitney, 
Director, Transparency and Accountability 
Reporting Division, Office of the Chief 
Financial Officer, U.S. Department of 
Agriculture. 
[FR Doc. 2023–01951 Filed 1–30–23; 8:45 am] 

BILLING CODE 3410–KS–P 

DEPARTMENT OF AGRICULTURE 

Forest Service 

Comprehensive River Management 
Plan (CRMP) for Middle Fork 
Snoqualmie and Pratt Wild and Scenic 
Rivers on Mt. Baker-Snoqualmie 
National Forest, Forest Service, King 
County, Washington 

AGENCY: Forest Service, Agriculture 
(USDA). 
ACTION: Notice of availability. 

SUMMARY: In accordance with Section 
3(d)(1) of the Wild and Scenic Rivers 
Act, the USDA Forest Service 
announces the completion and 
availability of a comprehensive river 
management plan (CRMP) for the 
Middle Fork Snoqualmie and Pratt Wild 
and Scenic Rivers. 
FOR FURTHER INFORMATION CONTACT: 
Information may be obtained by 
contacting Sarah Lange, Recreation 
Planner, Mt. Baker-Snoqualmie National 
Forest Supervisor’s Office, 2930 
Wetmore Avenue, Suite #3, Everett, 
Washington, 98201, 425–293–4156, or at 
sarah.lange@usda.gov. 

Persons with disabilities who require 
alternative means of communication for 
program information (e.g., Braille, large 
print, audiotape, American Sign 
Language, etc.) should contact USDA’s 
TARGET Center at 202–720–2600 (voice 
and TTY) or contact USDA through the 
Federal Relay Service at 800–877–8339. 
Additionally, program information may 
be made available in languages other 
than English. 
SUPPLEMENTARY INFORMATION: On 
September 29, 2022, Mt. Baker- 
Snoqualmie Forest Forest Supervisor 
Jody Weil signed a decision notice to 
adopt the CRMP for the Middle Fork 
Snoqualmie and Pratt Wild and Scenic 
Rivers on National Forest System Lands. 
The CRMP for the Middle Fork 
Snoqualmie and Pratt Wild and Scenic 
Rivers addresses resource protection, 
development of lands and facilities, user 
capacities, and other management 
practices necessary or desirable to 
achieve the purposes of the Wild and 
Scenic Rivers Act. This CRMP was 
prepared after consultation with Tribes 

and State and local governments and the 
interested public. An Environmental 
Assessment (EA) was prepared as part of 
the CRMP development in compliance 
with the National Environmental Policy 
Act and other relevant federal laws and 
regulations. The EA discloses the direct, 
indirect, and cumulative environmental 
effects that would result from adopting 
the CRMP. The CRMP, EA and decision 
notices are available for review at the 
following website: https://
www.fs.usda.gov/project/ 
?project=53997. Also, the documents are 
available at the Mt. Baker-Snoqualmie 
National Forest Supervisor’s Office, 
2930 Wetmore Avenue, Suite #3, 
Everett, Washington, 98201. 

Dated: January 26, 2023. 
Troy Heithecker, 
Associate Deputy Chief, National Forest 
System. 
[FR Doc. 2023–01989 Filed 1–30–23; 8:45 am] 

BILLING CODE 3411–15–P 

DEPARTMENT OF AGRICULTURE 

National Agricultural Statistics Service 

Notice of Intent To Request Revision 
and Extension of a Currently Approved 
Information Collection 

AGENCY: National Agricultural Statistics 
Service, USDA. 
ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the intention of the 
National Agricultural Statistics Service 
(NASS) to request revision and 
extension of a currently approved 
information collection, the Current 
Agricultural Industrial Reports (CAIR) 
program. 
DATES: Comments on this notice must be 
received by April 3, 2023 to be assured 
of consideration. 
ADDRESSES: 

• Email: ombofficer@nass.usda.gov. 
Include the docket number above in the 
subject line of the message. 

• Efax: (855) 838–6382. 
• Mail: Mail any paper, disk, or CD– 

ROM submissions to: Richard Hopper, 
NASS Clearance Officer, U.S. 
Department of Agriculture, Room 5336 
South Building, 1400 Independence 
Avenue SW, Washington, DC 20250– 
2024. 

• Hand Delivery/Courier: Hand 
deliver to: Richard Hopper, NASS 
Clearance Officer, U.S. Department of 
Agriculture, Room 5336 South Building, 
1400 Independence Avenue SW, 
Washington, DC 20250–2024. 
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FOR FURTHER INFORMATION CONTACT: 
Kevin L. Barnes, Associate 
Administrator, National Agricultural 
Statistics Service, U.S. Department of 
Agriculture, (202) 720–2707. Copies of 
this information collection and related 
instructions can be obtained without 
charge from Richard Hopper, NASS— 
OMB Clearance Officer, at (202) 720– 
2206 or at ombofficer@nass.usda.gov. 
SUPPLEMENTARY INFORMATION: Changes 
from the currently approved 
information collection include: 

(1) NASS currently collects 
‘‘Vegetable foots, raw and acidulated’’ 
data in the monthly Animal and 
Vegetable Fats and Oils survey and 
publishes results that meet NASS 
confidentiality and quality standards in 
the ‘‘Fats and Oils: Oilseed Crushings, 
Production, Consumption and Stocks 
publication. Data collected from the 
most recently approved information 
collection did not allow for results to be 
published since they did not meet 
NASS confidentiality and quality 
standards and it is unlikely that future 
surveys will allow publishable results. 
Vegetable foot data will be discontinued 
as part of this information collection 
request. 

(2) NASS currently collects ‘‘Sorghum 
used to produce alcohol’’ data in the 
monthly Dry Mill Producers survey and 

publishes results that meet NASS 
confidentiality and quality standards in 
the Grain Crushings and Co-Products 
Production publication. NASS 
consulted with the Department of 
Energy’s Energy Information 
Administration (EIA) and it was decided 
that EIA will be considered the sole 
source of data for Sorghum consumed 
for alcohol. 

These changes will not affect number 
of respondents and estimated burden. 

Title: Current Agricultural Industrial 
Reports (CAIR). 

OMB Control Number: 0535–0254. 
Expiration Date of Approval: June 30, 

2023. 
Type of Request: To revise and extend 

a currently approved information 
collection for a period of three years. 

Abstract: NASS began collecting data 
for the Current Agricultural Industrial 
Reports (CAIR) in the latter half of 2014. 
This replaced a portion of the Current 
Industrial Reports (CIR) program (0607– 
0476) which was conducted by the U.S. 
Census Bureau previously. The CIR was 
discontinued on April 30, 2012. The 
previous approval (0607–0476) was for 
47 different surveys. 

Data from the agricultural instruments 
are used to generate four separate 
publications. The data from these 
surveys supply data users with 

important information on the utilization 
of many of the crops, livestock, and 
poultry produced in the United States. 
NASS collects crop data on acres 
planted and harvested, production, 
price and stocks for these crops (grains, 
oilseeds, cotton, nuts, etc.), along with 
livestock data on the number of animals 
and poultry produced, slaughtered, 
prices, and the amount of meat kept in 
cold storage. The CAIR data series 
provides data users with vital 
information on how much of these 
commodities were processed into fuels, 
cooking oils, flour, fabric, etc. These 
data are needed to provide a more 
complete picture of the importance of 
agriculture to the American population. 

In order to maintain a complete and 
comprehensive list of operations, NASS 
also conducts an Operation Profile 
periodically to add new operations to 
the survey population. This profile is 
also used to identify operations that do 
not meet the criteria to be included in 
this group of surveys also to serve as a 
training tool. The training that will be 
provided is designed to help insure 
consistent, accurate, and complete data 
reported on a monthly/annual basis. 
These surveys will be conducted as a 
part of the Census of Agriculture and are 
mandatory as defined under Title 7, Sec. 
2204(g). 

Publication No.* Form No.* Survey title Reporting status Frequency Methodology 

Operation Profile ....................................... Voluntary ................. Annual ..................... Universe. 
M311N ...................... M311N ......... Animal & Vegetable Fats and Oil ............. Mandatory ............... Monthly .................... Universe. 
M311J ...................... M311C ......... Corn (Wet and Dry Producers of Ethanol) Mandatory ............... Monthly .................... Universe. 

M311J .......... Oilseeds, Beans, and Nuts (Primary Pro-
ducers).

Mandatory ............... Monthly .................... Universe. 

M313P ...................... M311H ......... Cotton in Private Storage ** ...................... Mandatory ............... Annual ..................... Universe. 
M313P .......... Consumption on the Cotton System and

Stocks .......................................................
Mandatory ............... Monthly .................... Universe. 

MQ311A ................... MQ311A ....... Flour Milling Products ............................... Mandatory ............... Quarterly ................. Universe. 

* The Form numbers and publication numbers appear on the surveys previously conducted by the Census Bureau. 
** Cotton in Private Storate is published in the September publication only. 

Primary users of these data include 
government and regulatory agencies, 
business firms, trade associations, and 
private research and consulting 
organizations. The USDA World 
Agricultural Outlook Board (WAOB) 
uses the data in many of their indexes. 
The Bureau of Economic Analysis (BEA) 
and the Bureau of Labor Statistics (BLS) 
uses the data in the estimation of 
components of gross domestic product 
(GDP) and the estimate of output for 
productivity analysis, respectively. 
Many government agencies, such as the 
Department of Agriculture, Food and 
Drug Administration, Bureau of 
Economic Analysis, and International 
Trade Administration use the data for 

industrial analysis, projections, and 
monitoring import penetration. 

The National Agricultural Statistics 
Service will use the information 
collected only for statistical purposes 
and will publish the data only as 
tabulated totals. 

Authority: The census of agriculture 
and subsequent follow-on censuses are 
required by law under the ‘‘Census of 
Agriculture Act of 1997,’’ 7 U.S.C. 
2204(g). Individually identifiable data 
collected under this authority are 
governed by Section 1770 of the Food 
Security Act of 1985 as amended, 7 
U.S.C. 2276, which requires USDA to 
afford strict confidentiality to non- 
aggregated data provided by 
respondents. This Notice is submitted in 

accordance with the Paperwork 
Reduction Act of 1995, Pub. L. 104–13 
and Office of Management and Budget 
regulations at 5 CFR part 1320. 

All NASS employees and NASS 
contractors must also fully comply with 
all provisions of the Confidential 
Information Protection and Statistical 
Efficiency Act (CIPSEA) of 2018, Title 
III of Pub. L. 115–435, codified in 44 
U.S.C. Ch. 35. CIPSEA supports NASS’s 
pledge of confidentiality to all 
respondents and facilitates the agency’s 
efforts to reduce burden by supporting 
statistical activities of collaborative 
agencies through designation of NASS 
agents, subject to the limitations and 
penalties described in CIPSEA. 
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Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average 8–40 minutes per 
response. Publicity materials and 
instruction sheets will account for about 
15 minutes of additional burden per 
respondent, annually. Respondents who 
refuse to complete the survey will be 
allotted 2 minutes of burden per attempt 
to collect the data. 

Respondents: The target population 
will consist of managers of processing 
facilities that produce oils and fats from 
animals, grains, oilseeds, nuts, tree 
fruits or vegetables; or operations that 
are involved in the storing, rendering, or 
marketing of these products. Managers 
of ethanol plants, cotton gins, and flour 
mills will also be included in the target 
population for this group of surveys. 

Estimated Number of Respondents: 
760. 

Estimated Total Annual Burden on 
Respondents: 2,400 hours. 

Comments: Comments are invited on: 
(a) whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information including the validity of 
the methodology and assumptions used; 
(c) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, 
technological or other forms of 
information technology collection 
methods. 

All responses to this notice will 
become a matter of public record and be 
summarized in the request for OMB 
approval. 

Signed at Washington, DC, December 15, 
2022. 
Kevin L. Barnes, 
Associate Administrator. 
[FR Doc. 2023–01985 Filed 1–30–23; 8:45 am] 

BILLING CODE 3410–20–P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the Ohio 
Advisory Committee to the U.S. 
Commission on Civil Rights 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 

on Civil Rights (Commission) and the 
Federal Advisory Committee Act, that 
the Ohio Advisory Committee 
(Committee) to the U.S. Commission on 
Civil Rights will hold a business 
meeting via web conference. The 
purpose of the meeting is to select 
potential panelists for a series of 
briefings on source of income 
discrimination in housing in Ohio. 
DATES: Friday, February 17, 2023, from 
12:00 p.m.–1:00 p.m. ET. 
ADDRESSES: The meeting will be held 
via Zoom. 

Registration Link (Audio/Visual): 
https://www.zoomgov.com/j/ 
1618695231. 

Join by Phone (Audio Only): 1–833– 
435–1820 USA Toll Free; Meeting ID: 
161 869 5231#. 
FOR FURTHER INFORMATION CONTACT: 
Melissa Wojnaroski, DFO, at 
mwojnaroski@usccr.gov or 1–202–618– 
4158. 
SUPPLEMENTARY INFORMATION: 
Committee meetings are available to the 
public through the conference 
registration link or telephone number 
listed above. Any interested member of 
the public may listen to the meeting. An 
open comment period will be provided 
to allow members of the public to make 
a statement as time allows. If joining via 
phone, callers can expect to incur 
regular charges for calls they initiate 
over wireless lines, according to their 
wireless plan. The Commission will not 
refund any incurred charges. 
Individuals who are deaf, deafblind, and 
hard of hearing may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–877–8339 and 
providing the Service with the 
conference details found through 
registering at the web link above. To 
request additional accommodations, 
please email mwojnaroski@usccr.gov at 
least ten (10) days prior to the meeting. 

Members of the public are also 
entitled to submit written comments; 
the comments must be received within 
30 days following the meeting. Written 
comments may be emailed to 
mwojnaroski@usccr.gov. Persons who 
desire additional information may 
contact the Regional Programs 
Coordination Unit at 1–312–353–8311. 

Records generated from this meeting 
may be inspected and reproduced at the 
Regional Programs Coordination Unit 
Office, as they become available, both 
before and after the meeting. Records of 
the meeting will be available via 
www.facadatabase.gov under the 
Commission on Civil Rights, Ohio 
Advisory Committee link. Persons 
interested in the work of this Committee 
are directed to the Commission’s 

website, http://www.usccr.gov, or may 
contact the Regional Programs 
Coordination Unit at the above phone 
number. 

Agenda 

I. Welcome & Roll Call 
II. Updates & Announcements 
III. Discussion: Briefing Planning 
IV. Next Steps 
V. Public Comments 
VI. Adjournment 

Dated: January 26, 2023. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2023–01977 Filed 1–30–23; 8:45 am] 

BILLING CODE 6335–01–P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meetings of the 
Mississippi Advisory Committee to the 
U.S. Commission on Civil Rights 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act that 
the Mississippi Advisory Committee 
(Committee) will hold a meeting on 
Monday, February 6, 2023 at 12 p.m.– 
1 p.m. Central time. The Committee will 
discuss and evaluate testimony and 
report to the Commission. 
DATES: The meeting will take place on 
Monday, February 6, 2023 at 12 p.m. 
Central Time. 

Public Call Information: Dial: 833– 
435–1820, Confirmation Code: 161 538 
4407. 

Join From the Meeting: link https://
www.zoomgov.com/j/1615384407. 
FOR FURTHER INFORMATION CONTACT: 
David Barreras, DFO, at dbarreras@
usccr.gov or (312) 353–8311. 
SUPPLEMENTARY INFORMATION: Members 
of the public may listen to this 
discussion through the above call in 
number. An open comment period will 
be provided to allow members of the 
public to make a statement as time 
allows. The conference call operator 
will ask callers to identify themselves, 
the organization they are affiliated with 
(if any), and an email address prior to 
placing callers into the conference 
room. Callers can expect to incur regular 
charges for calls they initiate over 
wireless lines, according to their 
wireless plan. The Commission will not 
refund any incurred charges. Callers 
will incur no charge for calls they 
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initiate over land-line connections to 
the toll-free telephone number. 
Individual who is deaf, deafblind and 
hard of hear hearing may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–877–8339 and 
providing the Service with the 
conference call number and 
confirmation code. 

Members of the public are entitled to 
submit written comments; the 
comments must be received in the 
regional office within 30 days following 
the meeting. Written comments may be 
mailed to the Regional Programs Unit, 
U.S. Commission on Civil Rights, 230 S. 
Dearborn, Suite 2120, Chicago, IL 
60604. They may also be faxed to the 
Commission at (312) 353–8324, or 
emailed to Corrine Sanders at csanders@
usccr.gov. Persons who desire 
additional information may contact the 
Regional Programs Unit at (312) 353– 
8311. 

Records generated from this meeting 
may be inspected and reproduced at the 
Regional Programs Unit Office, as they 
become available, both before and after 
the meeting. Records of the meeting will 
be available via www.facadatabase.gov 
under the Commission on Civil Rights, 
Mississippi Advisory Committee link. 
Persons interested in the work of this 
Committee are directed to the 
Commission’s website, http://
www.usccr.gov, or may contact the 
Regional Programs Unit at the above 
email or street address. 

Agenda 
I. Welcome and roll call 
II. Discuss and evaluate testimony and 

report to the Commission 
III. Public comment 
IV. Next steps 
V. Adjournment 

Exceptional Circumstance: The 
Committee’s obligation to report on 
contemporaneous civil rights issues 
requires a meeting within the 15-day 
notice period to evaluate and report to 
the Commission. 

Dated: January 26, 2023. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2023–01963 Filed 1–30–23; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Briefings of the Ohio 
Advisory Committee to the U.S. 
Commission on Civil Rights 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of briefings. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act, that 
the Ohio Advisory Committee 
(Committee) to the U.S. Commission on 
Civil Rights will hold a series of web- 
based briefings to hear testimony on the 
source of income discrimination in 
housing in Ohio. The first three 
briefings have been scheduled as 
follows. Additional panels will be 
scheduled at the Committee discretion, 
throughout the spring of 2023. 
DATES: 

Panel I: Monday, February 27, 2023, 
from 11:00 a.m.–1:00 p.m. (ET). 

Panel II: Friday, March 3, 2023, from 
1:00 p.m.–3:00 p.m. (ET). 

Panel III: Monday, March 20, 2023, 
from 11:00 a.m.–1:00 p.m. (ET). 
ADDRESSES: The briefings will be held 
via Zoom. 

Panel I: 
—Registration Link: https://

www.zoomgov.com/j/1616094434 
—Join by Phone (Audio Only): 1–833– 

435–1820 USA Toll Free; Meeting ID: 
161 609 4434 
Panel II: 

—Registration Link: https://
www.zoomgov.com/j/1609718971 

—Join by Phone (Audio Only): 1–833– 
435–1820 USA Toll Free; Meeting ID: 
160 971 8971 
Panel III: 

—Registration Link: https://
www.zoomgov.com/j/1602884291 

—Join by Phone (Audio Only): 1–833– 
435–1820 USA Toll Free; Meeting ID: 
160 288 4291 

FOR FURTHER INFORMATION CONTACT: 
Melissa Wojnaroski, DFO, at 
mwojnaroski@usccr.gov or 1–202–618– 
4158. 

SUPPLEMENTARY INFORMATION: 
Committee meetings are available to the 
public through the conference 
registration link or telephone number 
listed above. Any interested member of 
the public may join the meetings. An 
open comment period will be provided 
to allow members of the public to make 
a statement as time allows. If joining via 
phone, callers can expect to incur 
regular charges for calls they initiate 
over wireless lines, according to their 
wireless plan. The Commission will not 
refund any incurred charges. Closed 
captions will be provided. Individuals 
who are deaf, deafblind, and hard of 
hearing may also follow the proceedings 
by first calling the Federal Relay Service 
at 1–800–877–8339 and providing the 
Service with the conference details 

found through registering at the web 
link above. To request additional 
accommodations, please email 
mwojnaroski@usccr.gov at least ten (10) 
days prior to the meeting. 

Members of the public are also 
entitled to submit written comments; 
the comments must be received within 
30 days following the meeting. Written 
comments may be emailed to 
mwojnaroski@usccr.gov. Persons who 
desire additional information may 
contact the Regional Programs 
Coordination Unit at 1–312–353–8311. 

Records generated from this meeting 
may be inspected and reproduced at the 
Regional Programs Coordination Unit 
Office, as they become available, both 
before and after the meeting. Records of 
the meeting will be available via 
www.facadatabase.gov under the 
Commission on Civil Rights, Ohio 
Advisory Committee link. Persons 
interested in the work of this Committee 
are directed to the Commission’s 
website, http://www.usccr.gov, or may 
contact the Regional Programs 
Coordination Unit at the above phone 
number. 

Agenda 

I. Welcome Remarks 
II. Panelist Presentations 
III. Committee Q&A 
IV. Public Comment 
V. Closing Remarks 
VI. Adjournment 

Dated: January 26, 2023. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2023–01976 Filed 1–30–23; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the Georgia 
Advisory Committee to the U.S. 
Commission on Civil Rights 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act, that 
the Georgia Advisory Committee 
(Committee) to the U.S. Commission on 
Civil Rights will hold a business 
meeting via web conference. The 
purpose of the meeting is to discuss 
post-report activities and review 
proposed topics from the Committee. 
DATES: Thursday, February 16, 2023, 
from 2:00 p.m.–3:00 p.m. ET. 
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ADDRESSES: The meeting will be held 
via Zoom. 

Registration Link (Audio/Visual): 
https://tinyurl.com/zt7sjs4u. 

Join by Phone (Audio Only): 1–833– 
435–1820 USA Toll Free; Meeting ID: 
160 075 8600#. 
FOR FURTHER INFORMATION CONTACT: 
Melissa Wojnaroski, DFO, at 
mwojnaroski@usccr.gov or 1–202–618– 
4158. 

SUPPLEMENTARY INFORMATION: 
Committee meetings are available to the 
public through the conference link 
above. Any interested member of the 
public may listen to the meeting. An 
open comment period will be provided 
to allow members of the public to make 
a statement as time allows. If joining via 
phone, callers can expect to incur 
regular charges for calls they initiate 
over wireless lines, according to their 
wireless plan. The Commission will not 
refund any incurred charges. 
Individuals who are deaf, deafblind, and 
hard of hearing may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–877–8339 and 
providing the Service with the 
conference details found through 
registering at the web link above. To 
request additional accommodations, 
please email svillanueva@usccr.gov at 
least seven (7) business days prior to the 
meeting. 

Members of the public are also 
entitled to submit written comments; 
the comments must be received in the 
regional office within 30 days following 
the meeting. Written comments may be 
emailed to Sarah Villanueva at 
svillanueva@usccr.gov. Persons who 
desire additional information may 
contact the Regional Programs 
Coordination Unit at 1–202–809–9618. 

Records generated from this meeting 
may be inspected and reproduced at the 
Regional Programs Coordination Unit, 
as they become available, both before 
and after the meeting. Records of the 
meeting will be available via 
www.facadatabase.gov under the 
Commission on Civil Rights, Georgia 
Advisory Committee link. Persons 
interested in the work of this Committee 
are directed to the Commission’s 
website, http://www.usccr.gov, or may 
contact the Regional Programs 
Coordination Unit at the above phone 
number. 

Agenda 

I. Welcome and Roll Call 
II. Approval of Minutes 
III. Announcements and Updates 
IV. Discussion: Post-Report Activities 
V. Discussion: Proposed Civil Rights 

Topics 

VI. Next Steps 
VII. Public Comment 
VIII. Adjournment 

Dated: January 26, 2023. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2023–01970 Filed 1–30–23; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF COMMERCE 

Bureau of Economic Analysis 

[Docket No. 230120–0022] 

RIN 0691–XC141 

BE–605: Quarterly Survey of Foreign 
Direct Investment in the United 
States—Transactions of U.S. Affiliate 
With Foreign Parent 

AGENCY: Bureau of Economic Analysis, 
Commerce. 
ACTION: Notice of reporting 
requirements. 

SUMMARY: By this Notice, the Bureau of 
Economic Analysis (BEA), Department 
of Commerce, is informing the public 
that it is conducting the mandatory 
survey titled Quarterly Survey of 
Foreign Direct Investment in the United 
States—Transactions of U.S. Affiliate 
with Foreign Parent (BE–605). The data 
collected on the BE–605 survey are 
needed to measure the size and 
economic significance of foreign direct 
investment in the United States and its 
impact on the U.S. economy. This 
survey is authorized by the International 
Investment and Trade in Services 
Survey Act. 
FOR FURTHER INFORMATION CONTACT: 
Ricardo Limes, Chief, Direct 
Transactions and Positions Branch (BE– 
49), via phone (301) 278–9659 or via 
email at Ricardo.Limes@bea.gov. 
SUPPLEMENTARY INFORMATION: Through 
this Notice, BEA publishes the reporting 
requirements for the BE–605 survey 
form. As noted below, all U.S. persons 
required to respond to this mandatory 
survey will be contacted by BEA. 
Persons must submit the completed 
survey forms within 30 days after the 
end of each calendar or fiscal quarter, or 
within 45 days if the report is for the 
final quarter of the financial reporting 
year. This Notice is being issued in 
conformance with the rule BEA issued 
on April 24, 2012 (77 FR 24373), 
establishing guidelines for collecting 
data on international trade in services 
and direct investment through notices, 
rather than through rulemaking. 
Additional information about BEA’s 
collection of data on international trade 

in services and direct investment can be 
found in the 2012 rule, the International 
Investment and Trade in Services 
Survey Act (22 U.S.C. 3101 et seq.), and 
15 CFR part 801. Survey data on 
international trade in services and direct 
investment that are not collected 
pursuant to the 2012 rule are described 
separately in 15 CFR part 801. The BE– 
605 survey forms and instructions are 
available at www.bea.gov/fdi. 

Reporting 
Notice of specific reporting 

requirements, including who is to 
report, the information to be reported, 
the manner of reporting, and the time 
and place of filing reports, will be 
mailed to those required to complete 
this survey. 

Who Must Report: (a) Reports are 
required from each U.S. business 
enterprise in which a foreign person has 
a direct and/or indirect ownership 
interest of at least 10 percent of the 
voting stock in an incorporated business 
enterprise, or an equivalent interest in 
an unincorporated business enterprise, 
and that meets the additional conditions 
detailed in Form BE–605. 

(b) Persons required to report will be 
contacted individually by BEA. Persons 
not contacted by BEA have no reporting 
responsibilities. 

What To Report: The survey collects 
information on transactions between 
parent companies and their affiliates 
and on direct investment positions 
(stocks). 

How To Report: Reports can be filed 
using BEA’s electronic reporting system 
at www.bea.gov/efile. Copies of the 
survey form and instructions, which 
contain complete information on 
reporting procedures and definitions, 
can be downloaded from www.bea.gov/ 
fdi and submitted through mail or fax. 
Form BE–605 inquiries can be made by 
phone to BEA at (301) 278–9422 or by 
sending an email to be605@bea.gov. 

When To Report: Reports are due to 
BEA 30 days after the close of each 
calendar or fiscal quarter, or 45 days if 
the report is for the final quarter of the 
financial reporting year. 

Paperwork Reduction Act Notice 
This data collection has been 

approved by the Office of Management 
and Budget (OMB) in accordance with 
the Paperwork Reduction Act and 
assigned control number 0608–0009. An 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information unless it 
displays a valid control number 
assigned by OMB. Public reporting 
burden for this collection of information 
is estimated to average 1 hour per 
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response. Additional information 
regarding this burden estimate may be 
viewed at www.reginfo.gov; under the 
Information Collection Review tab, click 
on ‘‘Search’’ and use the above OMB 
control number to search for the current 
survey instrument. Send comments 
regarding this burden estimate to 
Ricardo Limes, Chief, Direct 
Transactions and Positions Branch (BE– 
49), via email at Ricardo.Limes@bea.gov; 
and to the Office of Management and 
Budget, Paperwork Reduction Project 
0608–0009, via email at OIRA_
Submission@omb.eop.gov. 

Authority: 22 U.S.C. 3101–3108. 

Paul W. Farello, 
Associate Director for International 
Economics, Bureau of Economic Analysis. 
[FR Doc. 2023–01940 Filed 1–30–23; 8:45 am] 

BILLING CODE 3510–06–P 

DEPARTMENT OF COMMERCE 

Bureau of Economic Analysis 

[Docket No. 230120–0024] 

RIN 0691–XC133 

BE–11: Annual Survey of U.S. Direct 
Investment Abroad 

AGENCY: Bureau of Economic Analysis, 
Commerce. 
ACTION: Notice of reporting 
requirements. 

SUMMARY: By this Notice, the Bureau of 
Economic Analysis (BEA), Department 
of Commerce, is informing the public 
that it is conducting the mandatory 
survey titled Annual Survey of U.S. 
Direct Investment Abroad (BE–11). The 
data collected on the BE–11 survey are 
needed to measure the size and 
economic significance of U.S. direct 
investment abroad and its impact on the 
U.S. and foreign economies. This survey 
is authorized by the International 
Investment and Trade in Services 
Survey Act. 
FOR FURTHER INFORMATION CONTACT: 
Kirsten Brew, Chief, Multinational 
Operations Branch (BE–49), via phone 
at (301) 278–9152 or via email at 
Kirsten.Brew@bea.gov. 
SUPPLEMENTARY INFORMATION: Through 
this Notice, BEA publishes the reporting 
requirements for the BE–11 survey form. 
As noted below, all U.S. persons 
required to respond to this mandatory 
survey will be contacted by BEA. A 
completed report covering the U.S. 
person’s fiscal year ending during the 
previous calendar year is due by May 
31. This Notice is being issued in 
conformance with the rule BEA issued 

on April 24, 2012 (77 FR 24373), 
establishing guidelines for collecting 
data on international trade in services 
and direct investment through notices, 
rather than through rulemaking. 
Additional information about BEA’s 
collection of data on international trade 
in services and direct investment can be 
found in the 2012 rule, the International 
Investment and Trade in Services 
Survey Act (22 U.S.C. 3101 et seq.), and 
15 CFR part 801. Survey data on 
international trade in services and direct 
investment that are not collected 
pursuant to the 2012 rule are described 
separately in 15 CFR part 801. The BE– 
11 survey forms and instructions are 
available at www.bea.gov/dia. 

Reporting 
Notice of specific reporting 

requirements, including who is to 
report, the information to be reported, 
the manner of reporting, and the time 
and place of filing reports, will be 
mailed to those required to complete 
this survey. 

Who Must Report: (a) Reports are 
required from each U.S. person that has 
a direct and/or indirect ownership 
interest of at least 10 percent of the 
voting stock in an incorporated foreign 
business enterprise, or an equivalent 
interest in an unincorporated foreign 
business enterprise, and that meets the 
additional conditions detailed in Form 
BE–11. 

(b) U.S. persons required to report 
will be contacted individually by BEA. 
U.S. persons not contacted by BEA have 
no reporting responsibilities. 

What To Report: The survey collects 
information on the operations of U.S. 
parent companies and their foreign 
affiliates. 

How To Report: Reports can be filed 
using BEA’s electronic reporting system 
at www.bea.gov/efile. Copies of the 
survey forms and instructions, which 
contain complete information on 
reporting procedures and definitions, 
can be downloaded from www.bea.gov/ 
dia and submitted through mail or fax. 
Form BE–11 inquiries can be made by 
phone to BEA at (301) 278–9418 or by 
sending an email to be10/11@bea.gov. 

When To Report: A completed report 
covering a U.S. person’s fiscal year 
ending during the previous calendar 
year is due by May 31. 

Paperwork Reduction Act Notice 
This data collection has been 

approved by the Office of Management 
and Budget (OMB) in accordance with 
the Paperwork Reduction Act and 
assigned control number 0608–0053. An 
agency may not conduct or sponsor, and 
a person is not required to respond to, 

a collection of information unless it 
displays a valid control number 
assigned by OMB. A complete response 
includes one BE–11A form (with an 
estimated average reporting burden of 7 
hours) for reporting domestic operations 
and one or more BE–11B (12 hours), 
BE–11C (2 hours), or BE–10D (1 hour) 
forms for reporting foreign operations. 
Public reporting burden for this 
collection of information is estimated to 
average a total of 90.5 hours per 
complete response. Additional 
information regarding this burden 
estimate may be viewed at 
www.reginfo.gov; under the Information 
Collection Review tab, click on 
‘‘Search’’ and use the above OMB 
control number to search for the current 
survey instrument. Send comments 
regarding this burden estimate to 
Kirsten Brew, Chief, Multinational 
Operations Branch (BE–49), via email at 
Kirsten.Brew@bea.gov; and to the Office 
of Management and Budget, Paperwork 
Reduction Project 0608–0053, via email 
at OIRA_Submission@omb.eop.gov. 

Authority: 22 U.S.C. 3101–3108. 

Paul W. Farello, 
Associate Director for International 
Economics, Bureau of Economic Analysis. 
[FR Doc. 2023–01939 Filed 1–30–23; 8:45 am] 

BILLING CODE 3510–06–P 

DEPARTMENT OF COMMERCE 

Bureau of Economic Analysis 

[Docket No. 230120–0023] 

RIN 0691–XC140 

BE–577: Quarterly Survey of U.S. 
Direct Investment Abroad— 
Transactions of U.S. Reporter With 
Foreign Affiliate 

AGENCY: Bureau of Economic Analysis, 
Commerce. 
ACTION: Notice of reporting 
requirements. 

SUMMARY: By this Notice, the Bureau of 
Economic Analysis (BEA), Department 
of Commerce, is informing the public 
that it is conducting the mandatory 
survey titled Quarterly Survey of U.S. 
Direct Investment Abroad— 
Transactions of U.S. Reporter with 
Foreign Affiliate (BE–577). The data 
collected on the BE–577 survey are 
needed to measure the size and 
economic significance of U.S. direct 
investment abroad and its impact on the 
U.S. and foreign economies. This survey 
is authorized by the International 
Investment and Trade in Services 
Survey Act. 
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FOR FURTHER INFORMATION CONTACT: 
Ricardo Limes, Chief, Direct 
Transactions and Positions Branch (BE– 
49), via phone at (301) 278–9659 or via 
email at Ricardo.Limes@bea.gov. 
SUPPLEMENTARY INFORMATION: Through 
this Notice, BEA publishes the reporting 
requirements for the BE–577 survey 
form. As noted below, all U.S. persons 
required to respond to this mandatory 
survey will be contacted by BEA. 
Persons must submit the completed 
survey forms within 30 days after the 
end of each calendar or fiscal quarter, or 
within 45 days if the report is for the 
final quarter of the financial reporting 
year. This Notice is being issued in 
conformance with the rule BEA issued 
on April 24, 2012 (77 FR 24373), 
establishing guidelines for collecting 
data on international trade in services 
and direct investment through notices, 
rather than through rulemaking. 
Additional information about BEA’s 
collection of data on international trade 
in services and direct investment can be 
found in the 2012 rule, the International 
Investment and Trade in Services 
Survey Act (22 U.S.C. 3101 et seq.), and 
15 CFR part 801. Survey data on 
international trade in services and direct 
investment that are not collected 
pursuant to the 2012 rule are described 
separately in 15 CFR part 801. The BE– 
577 survey forms and instructions are 
available at www.bea.gov/dia. 

Reporting 

Notice of specific reporting 
requirements, including who is to 
report, the information to be reported, 
the manner of reporting, and the time 
and place of filing reports, will be 
mailed to those required to complete 
this survey. 

Who Must Report: (a) Reports are 
required from each U.S. person that has 
a direct and/or indirect ownership 
interest of at least 10 percent of the 
voting stock in an incorporated foreign 
business enterprise, or an equivalent 
interest in an unincorporated foreign 
business enterprise, and that meets the 
additional conditions detailed in Form 
BE–577. 

(b) Persons required to report will be 
contacted individually by BEA. Persons 
not contacted by BEA have no reporting 
responsibilities. 

What To Report: The survey collects 
information on transactions between 
parent companies and their affiliates 
and on direct investment positions 
(stocks). 

How To Report: Reports can be filed 
using BEA’s electronic reporting system 
at www.bea.gov/efile. Copies of the 
survey form and instructions, which 
contain complete information on 
reporting procedures and definitions, 
can be downloaded from www.bea.gov/ 
dia and submitted through mail or fax. 
Form BE–577 inquiries can be made by 
phone to BEA at (301) 278–9261 or by 
sending an email to be577@bea.gov. 

When To Report: Reports are due to 
BEA 30 days after the close of each 
calendar or fiscal quarter, or 45 days if 
the report is for the final quarter of the 
financial reporting year. 

Paperwork Reduction Act Notice 

This data collection has been 
approved by the Office of Management 
and Budget (OMB) in accordance with 
the Paperwork Reduction Act and 
assigned control number 0608–0004. An 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information unless it 
displays a valid control number 
assigned by OMB. Public reporting 
burden for this collection of information 
is estimated to average 1 hour per 
response. Additional information 
regarding this burden estimate may be 
viewed at www.reginfo.gov; under the 
Information Collection Review tab, click 
on ‘‘Search’’ and use the above OMB 
control number to search for the current 
survey instrument. Send comments 
regarding this burden estimate to 
Ricardo Limes, Chief, Direct 
Transactions and Positions Branch (BE– 
49), via email at Ricardo.Limes@bea.gov; 
and to the Office of Management and 
Budget, Paperwork Reduction Project 
0608–0004, via email at OIRA_
Submission@omb.eop.gov. 

Authority: 22 U.S.C. 3101–3108. 

Paul W. Farello, 
Associate Director for International 
Economics, Bureau of Economic Analysis. 
[FR Doc. 2023–01941 Filed 1–30–23; 8:45 am] 

BILLING CODE 3510–06–P 

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[Order No. 2137] 

Establishment of a Foreign-Trade Zone 
Under the Alternative Site Framework; 
Plaquemines Parish, Louisiana 

Pursuant to its authority under the Foreign- 
Trade Zones Act of June 18, 1934, as 

amended (19 U.S.C. 81a–81u), the Foreign- 
Trade Zones Board (the Board) adopts the 
following Order: 

Whereas, the Foreign-Trade Zones 
(FTZ) Act provides for ‘‘ . . . the 
establishment . . . of foreign-trade 
zones in ports of entry of the United 
States, to expedite and encourage 
foreign commerce, and for other 
purposes,’’ and authorizes the Foreign- 
Trade Zones Board to grant to qualified 
corporations the privilege of 
establishing foreign-trade zones in or 
adjacent to U.S. Customs and Border 
Protection ports of entry; 

Whereas, the Board adopted the 
alternative site framework (ASF) (15 
CFR Sec. 400.2(c)) as an option for the 
establishment or reorganization of 
zones; 

Whereas, the Plaquemines Port, 
Harbor & Terminal District (the 
Grantee), a Louisiana public 
corporation, made application to the 
Board (B–9–2022, docketed March 22, 
2022) requesting the establishment of a 
foreign-trade zone under the ASF with 
a service area of Plaquemines Parish, 
Louisiana, within and adjacent to the 
New Orleans Customs and Border 
Protection port of entry, and proposed 
Site 1 would be categorized as a magnet 
site; 

Whereas, notice inviting public 
comment was given in the Federal 
Register (87 FR 17268–17269, March 28, 
2022) and the application was processed 
pursuant to the FTZ Act and the Board’s 
regulations; and, 

Whereas, the Board adopted the 
findings and recommendations of the 
examiners’ report, and found that the 
requirements of the FTZ Act and the 
Board’s regulations are satisfied; 

Therefore, on January 23, 2023, the 
Board granted to the Grantee the 
privilege of establishing a foreign-trade 
zone, designated on the records of the 
Board as Foreign-Trade Zone No. 300, as 
described in the application, and subject 
to the FTZ Act and the Board’s 
regulations, including Section 400.13, 
and to the Board’s standard 2,000-acre 
activation limit. 

Dated: January 25, 2023. 
Lisa W. Wang, 
Assistant Secretary of Commerce for 
Enforcement and Compliance, Alternate 
Chairman, Foreign-Trade Zones Board. 
[FR Doc. 2023–01923 Filed 1–30–23; 8:45 am] 

BILLING CODE 3510–DS–P 
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1 On August 13, 2018, the President signed into 
law the John S. McCain National Defense 
Authorization Act for Fiscal Year 2019, which 
includes the Export Control Reform Act of 2018, 50 
U.S.C. 4801–4852 (‘‘ECRA’’). While Section 1766 of 
ECRA repeals the provisions of the Export 
Administration Act, 50 U.S.C. App. § 2401 et seq. 
(‘‘EAA’’), (except for three sections which are 
inapplicable here), Section 1768 of ECRA provides, 
in pertinent part, that all orders, rules, regulations, 
and other forms of administrative action that were 
made or issued under the EAA, including as 
continued in effect pursuant to the International 
Emergency Economic Powers Act, 50 U.S.C. 1701 
et seq. (‘‘IEEPA’’), and were in effect as of ECRA’s 
date of enactment (August 13, 2018), shall continue 
in effect according to their terms until modified, 
superseded, set aside, or revoked through action 
undertaken pursuant to the authority provided 
under ECRA. Moreover, Section 1761(a)(5) of ECRA 
authorizes the issuance of temporary denial orders. 
50 U.S.C. 4820(a)(5). 

2 The TDO was published in the Federal Register 
on August 5, 2022. See 87 FR 47964 (August 5, 
2022). 

3 See https://home.treasury.gov/news/press- 
releases/sm903. 

4 Mahan Air’s status as a denied person was most 
recently renewed by BIS through a TDO issued on 
November 8, 2022. See 87 FR 68123 (November 14, 
2022). The November 8, 2022, renewal order 
summarizes the initial TDO issued against Mahan 
in March 2008 and the other renewal orders issued 
prior to November 8, 2022. See id. 

5 Publicly available flight tracking information 
demonstrates, for instance, that EMTRASUR 
operated MSN 23413 on multiple flights between 
Caracas, Venezuela and Tehran, Iran between 
February 19, 2022 and May 25, 2022. In addition, 
EMTRASUR operated MSN 23413 on flights 
between Tehran, Iran and Moscow, Russia on May 
24, 2022 and May 25, 2022. 

6 Section 736.2(b)(10) of the EAR provides: 
General Prohibition Ten—Proceeding with 
transactions with knowledge that a violation has 
occurred or is about to occur (Knowledge Violation 
to Occur). You may not sell, transfer, export, 
reexport, finance, order, buy, remove, conceal, 
store, use, loan, dispose of, transport, forward, or 
otherwise service, in whole or in part, any item 
subject to the EAR and exported or to be exported 
with knowledge that a violation of the Export 
Administration Regulations, the Export 
Administration Act or any order, license, License 
Exception, or other authorization issued thereunder 
has occurred, is about to occur, or is intended to 
occur in connection with the item. Nor may you 
rely upon any license or License Exception after 
notice to you of the suspension or revocation of that 
license or exception. There are no License 
Exceptions to this General Prohibition Ten in part 
740 of the EAR. 

DEPARTMENT OF COMMERCE 

Bureau of Industry and Security 

Empresa de Transporte Aéreocargo 
del Sur, S.A., a/k/a Aerocargo del Sur 
Transportation Company, a/k/a 
EMTRASUR; Avenida Intercomunal, 
Edificio Sede, Sector 6.3, Maiquetia 
Distrito Federal, Venezuela; Avenida 
Lecuna Torre Oeste Piso 49, Libertador 
Caracas, Venezuela; Order Renewing 
Temporary Denial of Export Privileges 

Pursuant to Section 766.24 of the 
Export Administration Regulations, 15 
CFR parts 730–774 (2021) (‘‘EAR’’ or 
‘‘the Regulations’’),1 I hereby grant the 
request of the Bureau of Industry and 
Security (‘‘BIS’’), U.S. Department of 
Commerce, through its Office of Export 
Enforcement (‘‘OEE’’), to renew the 
temporary denial order (‘‘TDO’’) issued 
in this matter on August 2, 2022. I find 
that renewal of this order is necessary 
in the public interest to prevent an 
imminent violation of the Regulations. 

I. Procedural History 
On August 2, 2022, I signed an order 

denying the export privileges of 
Venezuela-based cargo airline Empresa 
de Transporte Aéreocargo del Sur, S.A., 
a/k/a Aerocargo del Sur Transportation 
Company, a/k/a EMTRASUR 
(‘‘EMTRASUR’’) for a period of 180 days 
on the ground that issuance of the order 
was necessary in the public interest to 
prevent an imminent violation of the 
Regulations. The order was issued ex 
parte pursuant to Section 766.24(a) of 
the Regulations and was effective upon 
issuance.2 

On January 8, 2023, BIS, through OEE, 
submitted a written request for renewal 
of the TDO that issued on August 2, 
2022. The written request was made 
more than 20 days before the TDO’s 

scheduled expiration. A copy of the 
renewal request was sent to EMTRASUR 
in accordance with Sections 766.5 and 
766.24(d) of the Regulations. No 
opposition to the renewal of the TDO 
has been received. 

II. Renewal of the TDO 

A. Legal Standard 
Pursuant to Section 766.24, BIS may 

issue an order temporarily denying a 
respondent’s export privileges upon a 
showing that the order is necessary in 
the public interest to prevent an 
‘‘imminent violation’’ of the 
Regulations, or any order, license or 
authorization issued thereunder. 15 CFR 
766.24(b)(1) and 766.24(d). ‘‘A violation 
may be ‘imminent’ either in time or 
degree of likelihood.’’ 15 CFR 
766.24(b)(3). BIS may show ‘‘either that 
a violation is about to occur, or that the 
general circumstances of the matter 
under investigation or case under 
criminal or administrative charges 
demonstrate a likelihood of future 
violations.’’ Id. As to the likelihood of 
future violations, BIS may show that the 
violation under investigation or charge 
‘‘is significant, deliberate, covert and/or 
likely to occur again, rather than 
technical or negligent[.]’’ Id. A ‘‘lack of 
information establishing the precise 
time a violation may occur does not 
preclude a finding that a violation is 
imminent, so long as there is sufficient 
reason to believe the likelihood of a 
violation.’’ Id. 

B. The TDO and BIS’s Request for 
Renewal 

OEE’s request for renewal is based 
upon the facts underlying the issuance 
of the initial TDO and evidence 
developed over the course of this 
investigation, which indicate a blatant 
disregard for U.S. export controls and 
the terms of a preexisting TDO. As 
noted in OEE’s initial request for a 
temporary denial order, EMTRASUR is 
a subsidiary of Consorcio Venezolano de 
Industrias Aeronauticas Y Servicios 
Aereos, S.A., a/k/a CONVIASA 
(‘‘CONVIASA’’), a Venezuelan state- 
owned airline. On or about February 7, 
2020, U.S. Department of the Treasury’s 
Office of Foreign Assets Control 
(‘‘OFAC’’) added CONVIASA to the list 
of Specially Designated Nationals 
(‘‘SDN’’) pursuant to Executive Order 
(E.O.) 13884.3 

The initial TDO, issued on August 2, 
2022, was based on evidence that 
EMTRASUR engaged in conduct 
prohibited by a TDO that had been 
previously issued against Iranian airline 

Mahan Air a/k/a Mahan Airlines a/k/a 
Mahan Airways (‘‘Mahan Air’’) and the 
Regulations when EMTRASUR, through 
its parent company, acquired custody 
and/or control from Mahan Air of a U.S- 
origin Boeing 747 aircraft bearing 
manufacturer’s serial number 23413 
(‘‘MSN 23413’’), an item subject to the 
EAR and classified under ECCN 9A991, 
in or around October 2021.4 Moreover, 
the initial TDO, issued on August 2, 
2022, was also based on evidence that 
EMTRASUR had continued to use MSN 
23413 on flights into Iran and Russia in 
violation of General Prohibition 10, 
which (among other restrictions) 
prohibits the continued use of an item 
that was known to have been exported 
or reexported in violation of the 
EAR.5 See General Prohibition 10 of the 
EAR at 15 CFR 736.2(b)(10). There are 
no license exceptions available for this 
General Prohibition.6 As also noted in 
OEE’s initial request, MSN 23413 was 
detained by Argentinian authorities on 
or about June 8, 2022, where it presently 
remains. On or about August 2, 2022, 
the United States Department of Justice 
transmitted a request to Argentinian 
authorities for the seizure of MSN 23413 
following the unsealing of a seizure 
warrant in the U.S. District Court for the 
District of Columbia. 

In its January 8, 2023, request for 
renewal of the TDO, BIS has provided 
additional evidence that EMTRASUR’s 
acquisition of MSN 23413 from Mahan 
Air was in violation of the TDO 
previously issued against Mahan Air 
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and the Regulations. BIS has also 
provided evidence that EMTRASUR, in 
addition to the Venezuelan government, 
are actively seeking the return of the 
aircraft from Argentina in potential 
violation of General Prohibition 10. 
Specifically, BIS’s ongoing investigation 
has uncovered evidence that certain of 
MSN 23413’s parts, including spare 
parts which appear to be U.S-origin, 
bear the markings and logos of Mahan 
and/or CONVIASA. This evidence 
further demonstrates that EMTRASUR’s 
acquisition and operation of the aircraft 
violated the TDO issued against Mahan 
Air; as a result, any attempts by 
EMTRASUR to operate the aircraft or to 
return it to Venezuela, as well as any 
efforts EMTRASUR may take to 
maintain it, would violate General 
Prohibition 10. 

Moreover, BIS’s evidence indicates 
that, after the issuance of the August 2, 
2022 TDO against EMTRASUR, efforts 
have been affirmatively undertaken to 
secure the release of the aircraft from its 
detention in Argentina. For instance, on 
or about August 3, 2022, Nicolas 
Maduro, previous president of 
Venezuela, personally asked for the 
return of MSN 23413 to Venezuela. 
BIS’s request for a renewal indicates 
that Maduro is affirmatively seeking the 
release of the aircraft and has also sent 
others to petition Argentinian 
authorities for its release. Additionally, 
after Argentinian authorities released all 
of MSN 23413’s crew members, which 
included both Iranian and Venezuelan 
citizens, Venezuelan news media 
reported that the release of the aircraft 
is expected immediately. Any such 
return of the aircraft to Venezuela, or 
operation of it in any manner, would 
constitute a violation of General 
Prohibition 10 because the aircraft was 
obtained in violation of the Regulations 
and the TDO issued against Mahan Air. 

Based upon the violations by 
EMTRASUR, its disregard for the 
Regulations and the previously-issued 
TDO against Mahan Air, and the 
potential release of the MSN 23413 from 
detention, there are concerns of future 
violations of the EAR. These concerns 
are heightened because any subsequent 
actions taken with regard to MSN 23413 
may violate the EAR, including, but not 
limited to, its refueling, maintenance, 
repair, or the provision of spare parts or 
services. 

III. Findings 
Under the applicable standard set 

forth in Section 766.24 of the 
Regulations and my review of the entire 
record, I find that the evidence 
presented by BIS convincingly 
demonstrates that EMTRASUR has 

acted in violation of the Regulations and 
the TDO; that such violations have been 
significant, deliberate and covert; and 
that given the foregoing and the nature 
of the matters under investigation, there 
is a likelihood of imminent violations. 
Therefore, renewal of the TDO is 
necessary in the public interest to 
prevent imminent violation of the 
Regulations and to give notice to 
companies and individuals in the 
United States and abroad that they 
should avoid dealing with EMTRASUR 
in connection with export and reexport 
transactions involving items subject to 
the Regulations and in connection with 
any other activity subject to the 
Regulations. 

This Order is being issued on an ex 
parte basis without a hearing based 
upon BIS’s showing of an imminent 
violation in accordance with Section 
766.24 and 766.23(b) of the Regulations. 

IV. Order 
It is therefore ordered: 
First, Empresa de Transporte 

Aéreocargo del Sur, S.A., a/k/a 
Aerocargo del Sur Transportation 
Company, a/k/a EMTRASUR, Avenida 
Intercomunal, Edificio Sede, Sector 6.3, 
Maiquetia, Distrito Federal, Venezuela, 
and Avenida Lecuna Torre Oeste Piso 
49, Libertador, Caracas, Venezuela, and 
when acting for or on its behalf, any 
successors or assigns, agents, or 
employees may not, directly or 
indirectly, participate in any way in any 
transaction involving any commodity, 
software or technology (hereinafter 
collectively referred to as ‘‘item’’) 
exported or to be exported from the 
United States that is subject to the EAR, 
or in any other activity subject to the 
EAR including, but not limited to: 

A. Applying for, obtaining, or using 
any license (except directly related to 
safety of flight), license exception, or 
export control document; 

B. Carrying on negotiations 
concerning, or ordering, buying, 
receiving, using, selling, delivering, 
storing, disposing of, forwarding, 
transporting, financing, or otherwise 
servicing in any way, any transaction 
involving any item exported or to be 
exported from the United States that is 
subject to the EAR except directly 
related to safety of flight and authorized 
by BIS pursuant to Section 764.3(a)(2) of 
the Regulations, or engaging in any 
other activity subject to the EAR except 
directly related to safety of flight and 
authorized by BIS pursuant to Section 
764.3(a)(2) of the Regulations; or 

C. Benefitting in any way from any 
transaction involving any item exported 
or to be exported from the United States 
that is subject to the EAR, or from any 

other activity subject to the EAR except 
directly related to safety of flight and 
authorized by BIS pursuant to Section 
764.3(a)(2) of the Regulations. 

Second, that no person may, directly 
or indirectly, do any of the following: 

A. Export, reexport, or transfer (in- 
country) to or on behalf of EMTRASUR 
any item subject to the EAR except 
directly related to safety of flight and 
authorized by BIS pursuant to Section 
764.3(a)(2) of the Regulations; 

B. Take any action that facilitates the 
acquisition or attempted acquisition by 
EMTRASUR of the ownership, 
possession, or control of any item 
subject to the EAR that has been or will 
be exported from the United States, 
including financing or other support 
activities related to a transaction 
whereby EMTRASUR acquires or 
attempts to acquire such ownership, 
possession or control except directly 
related to safety of flight and authorized 
by BIS pursuant to Section 764.3(a)(2) of 
the Regulations; 

C. Take any action to acquire from or 
to facilitate the acquisition or attempted 
acquisition from EMTRASUR of any 
item subject to the EAR that has been 
exported from the United States except 
directly related to safety of flight and 
authorized by BIS pursuant to Section 
764.3(a)(2) of the Regulations; 

D. Obtain from EMTRASUR in the 
United States any item subject to the 
EAR with knowledge or reason to know 
that the item will be, or is intended to 
be, exported from the United States 
except directly related to safety of flight 
and authorized by BIS pursuant to 
Section 764.3(a)(2) of the Regulations; or 

E. Engage in any transaction to service 
any item subject to the EAR that has 
been or will be exported from the 
United States and which is owned, 
possessed or controlled by EMTRASUR, 
or service any item, of whatever origin, 
that is owned, possessed or controlled 
by EMTRASUR if such service involves 
the use of any item subject to the EAR 
that has been or will be exported from 
the United States except directly related 
to safety of flight and authorized by BIS 
pursuant to Section 764.3(a)(2) of the 
Regulations. For purposes of this 
paragraph, servicing means installation, 
maintenance, repair, modification, or 
testing. 

Third, that, after notice and 
opportunity for comment as provided in 
section 766.23 of the EAR, any other 
person, firm, corporation, or business 
organization related to EMTRASUR by 
ownership, control, position of 
responsibility, affiliation, or other 
connection in the conduct of trade or 
business may also be made subject to 
the provisions of this Order. 
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1 See Initiation of Antidumping and 
Countervailing Duty Administrative Reviews, 87 FR 
48459 (August 9, 2022); see also Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews, 87 FR 54463 (September 6, 
2022); Initiation of Antidumping and 
Countervailing Duty Administrative Reviews, 87 FR 

61278 (October 11, 2022); Initiation of Antidumping 
and Countervailing Duty Administrative Reviews, 
87 FR 74404 (December 5, 2022). 

2 The letters withdrawing the review requests 
may be found in Enforcement and Compliance’s 
Antidumping and Countervailing Duty Centralized 
Electronic Service System (ACCESS). ACCESS is 

available to registered users at https://
access.trade.gov. 

3 In the quarterly rescission notice that published 
on October 26, 2022 (87 FR 64763), Commerce 
inadvertently listed the wrong period of review for 
the case above. The correct period of review is 
listed in this notice. 

In accordance with the provisions of 
Sections 766.24(e) of the EAR, 
EMTRASUR may, at any time, appeal 
this Order by filing a full written 
statement in support of the appeal with 
the Office of the Administrative Law 
Judge, U.S. Coast Guard ALJ Docketing 
Center, 40 South Gay Street, Baltimore, 
Maryland 21202–4022. 

In accordance with the provisions of 
Section 766.24(d) of the EAR, BIS may 
seek renewal of this Order by filing a 
written request not later than 20 days 
before the expiration date. A renewal 
request may be opposed by EMTRASUR 
as provided in Section 766.24(d), by 
filing a written submission with the 
Assistant Secretary of Commerce for 
Export Enforcement, which must be 
received not later than seven days 
before the expiration date of the Order. 

A copy of this Order shall be provided 
to EMTRASUR and shall be published 
in the Federal Register. 

This Order is effective immediately 
and shall remain in effect for 180 days. 

Dated: January 26, 2023. 
Matthew S. Axelrod, 
Assistant Secretary of Commerce for Export 
Enforcement. 
[FR Doc. 2023–01984 Filed 1–30–23; 8:45 am] 

BILLING CODE 3510–DT–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

Rescission of Antidumping and 
Countervailing Duty Administrative 
Reviews 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: Based upon the timely 
withdrawal of all review requests, the 
Department of Commerce (Commerce) is 
rescinding the administrative reviews 
covering the periods of review and the 
antidumping duty (AD) and 
countervailing duty (CVD) orders 
identified in the table below. 

DATES: Applicable January 31, 2023. 

FOR FURTHER INFORMATION CONTACT: 
Brenda E. Brown, AD/CVD Operations, 
Customs Liaison Unit, Enforcement and 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, 1401 Constitution Avenue 
NW, Washington, DC 20230, telephone: 
(202) 482–4735. 

SUPPLEMENTARY INFORMATION: 

Background 

Based upon timely requests for 
review, Commerce initiated 
administrative reviews of certain 
companies for the periods of review and 
the AD and CVD orders listed in the 
table below, pursuant to 19 CFR 
351.221(c)(1)(i).1 All requests for these 
reviews have been timely withdrawn.2 

Rescission of Review 

Pursuant to 19 CFR 351.213(d)(1), 
Commerce will rescind an 
administrative review, in whole or in 
part, if the parties that requested the 
review withdraw their review requests 
within 90 days of the date of publication 
of the notice of initiation for the 
requested review. All parties withdrew 
their requests for the reviews listed in 
the table below within the 90-day 
deadline. No other parties requested 
administrative reviews of these AD/CVD 
orders for the periods noted in the table. 
Therefore, in accordance with 19 CFR 
351.213(d)(1), Commerce is rescinding, 
in their entirety, the administrative 
reviews listed in the table below. 

Period of review 

AD Proceedings 

Germany: 
Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel, A–428–845 ....................................................... 6/1/2021–5/31/2022 
Seamless Line and Pressure Pipe, A–428–820 .......................................................................................................... 8/1/2021–7/31/2022 

Italy: 
Certain Pasta, A–475–818 ........................................................................................................................................... 7/1/2021–6/30/2022 
Prestressed Concrete Steel Wire Strand, A–475–843 ................................................................................................ 11/19/2020–5/31/2022 

Japan: 
Certain Tin Mill Products, A–588–854 ......................................................................................................................... 8/1/2021–7/31/2022 

Mexico: 
Refillable Stainless Steel Kegs, A–201–849 ................................................................................................................ 10/1/2021–9/30/2022 

Republic of Korea: 
Seamless Carbon and Alloy Steel Standard, Line and Pressure Pipe, A–580–909 3 ................................................. 2/10/21–7/31/2022 
Stainless Steel Sheet and Strip in Coils, A–580–834 .................................................................................................. 7/1/2021–6/30/2022 

Socialist Republic of Vietnam: 
Utility Scale Wind Towers, A–552–825 4 ...................................................................................................................... 8/1/2021–7/31/2022 
Seamless Refined Copper Pipe and Tube, A–552–831 .............................................................................................. 2/1/2021–7/31/2022 

Spain: 
Prestressed Concrete Steel Wire Strand, A–469–821 ................................................................................................ 11/19/2020–5/31/2022 
Utility Scale Wind Towers, A–469–823 ........................................................................................................................ 4/2/2021–7/31/2022 

Switzerland: 
Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel, A–441–801 ....................................................... 6/1/2021–5/31/2022 

Taiwan: 
Passenger Vehicle and Light Truck Tires, A–583–869 ............................................................................................... 1/6/2021–6/30/2022 

The People’s Republic of China: 
Boltless Steel Shelving Units Prepackaged for Sale, A–570–018 5 ............................................................................ 10/1/2021–9/30/2022 
Certain Walk-Behind Lawn Mowers and Parts Thereof, A–570–129 .......................................................................... 12/30/2020–6/30/2022 
Steel Propane Cylinders, A–570–086 .......................................................................................................................... 8/1/2021–7/31/2022 
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4 As stated in the Federal Register notice of the 
order, the order applies only to utility scale wind 
towers produced and exported by CS Wind Vietnam 
Co., Ltd., otherwise known as CS Wind Tower Co., 
Ltd., and its affiliated owner, CS Wind Corporation 
(collectively, the CS Wind Group). See Utility Scale 
Wind Towers from Canada, Indonesia, the Republic 
of Korea, and the Socialist Republic of Vietnam: 
Antidumping Duty Orders, 85 FR 52546, 52548 
(August 26, 2020). However, the initiation notice 
inadvertently included 14 other producers or 
exporters of utility scale wind towers from the 
Socialist Republic of Vietnam. See Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews, 87 FR 61278, 61284 
(October 11, 2022). We clarify that the 
administrative review for this order was initiated on 
entries by the producer/exporter combination to 
which this order applies (i.e., entries both produced 
and exported by the CS Wind Group). With the 
publication of this Federal Register notice, 
Commerce is rescinding this review. Companies 
other than the producer/exporter combination 
specified above are covered by a different order. See 
Utility Scale Wind Towers from the Socialist 
Republic of Vietnam: Amended Final 
Determination of Sales at Less Than Fair Value and 
Antidumping Duty Order, 78 FR 11150 (February 
15, 2013) (Existing Wind Towers Order). The next 
opportunity to request an administrative review of 
companies covered under the Existing Wind Towers 
Order will occur with the publication of the notice 
of opportunity to request an administrative review 
for orders with a February anniversary month in 
February 2023. 

5 In the initiation notice, Commerce initiated 
reviews of Ningbo Decko Metal Products Trade and 
Zhejiang Limai Metal Products Co. Those 
companies should have been identified as Ningbo 
Decko Metal Products Trade Co., Ltd., and Zhejiang 
Limai Metal Products Co. Ltd. See Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews, 87 FR 74404 (December 5, 
2022). 

Period of review 

CVD Proceedings 

India: 
Utility Scale Wind Towers, C–533–826 ........................................................................................................................ 1/1/2021–12/31/2021 

Republic of Korea: 
Stainless Steel Sheet and Strip in Coils, C–580–835 ................................................................................................. 1/1/2021–12/31/2021 

Socialist Republic of Vietnam: 
Utility Scale Wind Towers, C–552–826 ........................................................................................................................ 1/1/2021–12/31/2021 

The People’s Republic of China: 
High Pressure Steel Cylinder, C–570–978 .................................................................................................................. 1/1/2021–12/31/2020 
Steel Propane Cylinders, C–570–087 .......................................................................................................................... 1/1/2021–12/31/2020 

Turkey: 
Certain Steel Concrete Reinforcing Bar, C–489–830 .................................................................................................. 1/1/2021–12/31/2021 

Assessment 
Commerce will instruct U.S. Customs 

and Border Protection (CBP) to assess 
antidumping and/or countervailing 
duties on all appropriate entries during 
the periods of review noted above for 
each of the listed administrative reviews 
at rates equal to the cash deposit of 
estimated antidumping or 
countervailing duties, as applicable, 
required at the time of entry, or 
withdrawal of merchandise from 
warehouse, for consumption, in 
accordance with 19 CFR 
351.212(c)(1)(i). Commerce intends to 
issue assessment instructions to CBP no 

earlier than 35 days after the date of 
publication of this recission notice in 
the Federal Register for rescinded 
administrative reviews of AD/CVD 
orders on countries other than Canada 
and Mexico. For rescinded 
administrative reviews of AD/CVD 
orders on Canada or Mexico, Commerce 
intends to issue assessment instructions 
to CBP no earlier than 41 days after the 
date of publication of this recission 
notice in the Federal Register. 

Notification to Importers 
This notice serves as the only 

reminder to importers of merchandise 
subject to AD orders of their 
responsibility under 19 CFR 
351.402(f)(2) to file a certificate 
regarding the reimbursement of 
antidumping duties and/or 
countervailing duties prior to 
liquidation of the relevant entries 
during the review period. Failure to 
comply with this requirement could 
result in the presumption that 
reimbursement of antidumping duties 
and/or countervailing duties occurred 
and the subsequent assessment of 
doubled antidumping duties. 

Notification Regarding Administrative 
Protective Order 

This notice also serves as the only 
reminder to parties subject to 
administrative protective orders (APO) 
of their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3), which 
continues to govern business 
proprietary information in these 
segments of these proceedings. Timely 
written notification of the return or 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and the terms of an 
APO is a sanctionable violation. 

Notification to Interested Parties 
This notice is issued and published in 

accordance with sections 751(a)(1) and 

777(i)(1) of the Tariff Act of 1930, as 
amended, and 19 CFR 351.213(d)(4). 

Dated: January 25, 2023. 
James Maeder, 
Deputy Assistant Secretary for Antidumping 
and Countervailing Duty Operations. 
[FR Doc. 2023–01916 Filed 1–30–23; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

Notice of Scope Ruling Applications 
Filed in Antidumping and 
Countervailing Duty Proceedings 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The U.S. Department of 
Commerce (Commerce) received scope 
ruling applications, requesting that 
scope inquiries be conducted to 
determine whether identified products 
are covered by the scope of antidumping 
duty (AD) and/or countervailing duty 
(CVD) orders and that Commerce issue 
scope rulings pursuant to those 
inquiries. In accordance with 
Commerce’s regulations, we are 
notifying the public of the filing of the 
scope ruling applications listed below 
in the month of December 2022. 
DATES: Applicable January 31, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Terri Monroe, AD/CVD Operations, 
Customs Liaison Unit, Enforcement and 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, 1401 Constitution Avenue 
NW, Washington, DC 20230, telephone: 
(202) 482–1384. 

Notice of Scope Ruling Applications: 
In accordance with 19 CFR 
351.225(d)(3), we are notifying the 
public of the following scope ruling 
applications related to AD and CVD 
orders and findings filed in or around 
the month of December 2022. This 
notification includes, for each scope 
application: (1) identification of the AD 
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1 See Regulations to Improve Administration and 
Enforcement of Antidumping and Countervailing 
Duty Laws, 86 FR 52300, 52316 (September 20, 
2021) (Final Rule) (‘‘It is our expectation that the 
Federal Register list will include, where 
appropriate, for each scope application the 
following data: (1) identification of the AD and/or 
CVD orders at issue; (2) a concise public summary 
of the product’s description, including the physical 
characteristics (including chemical, dimensional 
and technical characteristics) of the product; (3) the 
country(ies) where the product is produced and the 
country from where the product is exported; (4) the 
full name of the applicant; and (5) the date that the 
scope application was filed with Commerce.’’) 

2 The Canvas Banner Matisse (‘‘CBM’’) of the 
scope ruling request is 600 denier 100% polyester 
fabric woven (i.e., warp and weft) filament fiber, 
weighing approximately 270 GSM, that has been 
coated with polyvinyl acetate/acrylate type 
polymers. One side of the fabric has been coated 
and is visible to the naked eye. The coated side has 
hydrophobic sealing and fireproof agents. The 
bottom priming/coating does not promote the 
adherence of artistic materials. The fabrics are 
imported as rolls in various lengths with no 
designs. CBM is produced in China and is exported 
from China. The declared country of origin is 
China. CBM is properly classified under 
5903.90.2500 which provides for ‘‘Textile fabrics 
impregnated, coated, covered or laminated with 
plastics, other than those of heading 5902: Other: 
Of manmade fibers: Other: Other’’. 

3 In accordance with 19 CFR 351.225(d)(2), within 
30 days after the filing of a scope ruling application, 
if Commerce determines that it intends to address 
the scope issue raised in the application in another 
segment of the proceeding (such as a circumvention 
inquiry under 19 CFR 351.226 or a covered 
merchandise inquiry under 19 CFR 351.227), it will 
notify the applicant that it will not initiate a scope 
inquiry, but will instead determine if the product 
is covered by the scope at issue in that alternative 
segment. 

4 See Notice of Clarification: Application of ‘‘Next 
Business Day’’ Rule for Administrative 
Determination Deadlines Pursuant to the Tariff Act 
of 1930, As Amended, 70 FR 24533 (May 10, 2005). 

5 This structure maintains the intent of the 
applicable regulation, 19 CFR 351.225(d)(1), to 
allow day 30 and day 31 to be separate business 
days. 

6 See Scope Ruling Application; Annual Inquiry 
Service List; and Informational Sessions, 86 FR 
53205 (September 27, 2021). 

and/or CVD orders at issue (19 CFR 
351.225(c)(1)); (2) concise public 
descriptions of the products at issue, 
including the physical characteristics 
(including chemical, dimensional and 
technical characteristics) of the products 
(19 CFR 351.225(c)(2)(ii)); (3) the 
countries where the products are 
produced and the countries from where 
the products are exported (19 CFR 
351.225(c)(2)(i)(B)); (4) the full names of 
the applicants; and (5) the dates that the 
scope applications were filed with 
Commerce and the name of the ACCESS 
scope segment where the scope 
applications can be found.1 This notice 
does not include applications which 
have been rejected and not properly 
resubmitted. The scope ruling 
applications listed below are available 
on Commerce’s online e-filing and 
document management system, 
Antidumping and Countervailing Duty 
Electronic Service System (ACCESS), at 
https://access.trade.gov. 

Scope Ruling Applications 

Certain Artist Canvas from the 
People’s Republic of China (China) (A– 
570–899); Canvas Banner Matisse 
Coated Fabric (CBM); 2 produced in and 
exported from China; submitted by 
Printing Textiles LLC dba Berger 
Textiles (Berger); December 15, 2022; 
ACCESS scope segment ‘‘Berger Coated 
Fabrics.’’ 

Notification to Interested Parties 

This list of scope ruling applications 
is not an identification of scope 
inquiries that have been initiated. In 
accordance with 19 CFR 351.225(d)(1), 
if Commerce has not rejected a scope 
ruling application nor initiated the 
scope inquiry within 30 days after the 
filing of the application, the application 
will be deemed accepted and a scope 
inquiry will be deemed initiated the 
following day—day 31.3 Commerce’s 
practice generally dictates that where a 
deadline falls on a weekend, Federal 
holiday, or other non-business day, the 
appropriate deadline is the next 
business day.4 Accordingly, if the 30th 
day after the filing of the application 
falls on a non-business day, the next 
business day will be considered the 
‘‘updated’’ 30th day, and if the 
application is not rejected or a scope 
inquiry initiated by or on that particular 
business day, the application will be 
deemed accepted and a scope inquiry 
will be deemed initiated on the next 
business day which follows the 
‘‘updated’’ 30th day.5 

In accordance with 19 CFR 
351.225(m)(2), if there are companion 
AD and CVD orders covering the same 
merchandise from the same country of 
origin, the scope inquiry will be 
conducted on the record of the AD 
proceeding. Further, please note that 
pursuant to 19 CFR 351.225(m)(1), 
Commerce may either apply a scope 
ruling to all products from the same 
country with the same relevant physical 
characteristics, (including chemical, 
dimensional, and technical 
characteristics) as the product at issue, 
on a country-wide basis, regardless of 
the producer, exporter, or importer of 
those products, or on a company- 
specific basis. 

For further information on procedures 
for filing information with Commerce 
through ACCESS and participating in 
scope inquiries, please refer to the 

Filing Instructions section of the Scope 
Ruling Application Guide, at https://
access.trade.gov/help/Scope_Ruling_
Guidance.pdf. Interested parties, apart 
from the scope ruling applicant, who 
wish to participate in a scope inquiry 
and be added to the public service list 
for that segment of the proceeding must 
file an entry of appearance in 
accordance with 19 CFR 351.103(d)(1) 
and 19 CFR 351.225(n)(4). Interested 
parties are advised to refer to the case 
segment in ACCESS as well as 19 CFR 
351.225(f) for further information on the 
scope inquiry procedures, including the 
timelines for the submission of 
comments. 

Please note that this notice of scope 
ruling applications filed in AD and CVD 
proceedings may be published before 
any potential initiation, or after the 
initiation, of a given scope inquiry 
based on a scope ruling application 
identified in this notice. Therefore, 
please refer to the case segment on 
ACCESS to determine whether a scope 
ruling application has been accepted or 
rejected and whether a scope inquiry 
has been initiated. 

Interested parties who wish to be 
served scope ruling applications for a 
particular AD or CVD order may file a 
request to be included on the annual 
inquiry service list during the 
anniversary month of the publication of 
the AD or CVD order in accordance with 
19 CFR 351.225(n) and Commerce’s 
procedures.6 

Interested parties are invited to 
comment on the completeness of this 
monthly list of scope ruling applications 
received by Commerce. Any comments 
should be submitted to James Maeder, 
Deputy Assistant Secretary for AD/CVD 
Operations, Enforcement and 
Compliance, International Trade 
Administration, via email to 
CommerceCLU@trade.gov. 

This notice of scope ruling 
applications filed in AD and CVD 
proceedings is published in accordance 
with 19 CFR 351.225(d)(3). 

Dated: January 25, 2023. 

James Maeder, 

Deputy Assistant Secretary for Antidumping 
and Countervailing Duty Operations. 
[FR Doc. 2023–01915 Filed 1–30–23; 8:45 am] 

BILLING CODE 3510–DS–P 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Initiation of Review of Management 
Plan for Olympic Coast National 
Marine Sanctuary; Intent To Conduct 
Scoping and Prepare Draft 
Environmental Analysis and Draft 
Management Plan 

AGENCY: Office of National Marine 
Sanctuaries (ONMS), National Ocean 
Service (NOS), National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce (DOC). 
ACTION: Initiation of review of 
management plan; intent to conduct 
scoping and prepare environmental 
analysis under the National 
Environmental Policy Act. 

SUMMARY: In accordance with section 
304(e) of the National Marine 
Sanctuaries Act, as amended (NMSA), 
NOAA is initiating a review of the 
Olympic Coast National Marine 
Sanctuary (OCNMS or sanctuary) 
management plan, to evaluate 
substantive progress toward 
implementing the goals of the sanctuary, 
and to make revisions to the 
management plan as necessary to fulfill 
the purposes and policies of the NMSA. 
NOAA anticipates management plan 
changes will require preparation of an 
environmental analysis under the 
National Environmental Policy Act 
(NEPA). NOAA will conduct public 
scoping meetings to gather information 
and other comments from individuals, 
organizations, tribes, and government 
agencies on the scope, types, and 
significance of issues related to the 
OCNMS management plan and the 
proper scope of environmental analysis 
for the management plan review. The 
scoping meetings are scheduled as 
detailed in the DATES section. 
DATES: Written comments should be 
received on or before April 3, 2023. 

Public scoping meetings will be held 
on: 

(1) Date: February 21, 2023, Location: 
Pacific Beach Elementary School 
Gymnasium, 11 4th St. S, Pacific Beach, 
WA, Time: 5–8 p.m. 

(2) Date: February 22, 2023, Location: 
Rainforest Art Center, 35 North Forks 
Avenue, Forks, WA, Time: 5–8 p.m. 

(3) Date: February 23, 2023, Location: 
Makah Community Gym, 1394 Bayview 
Ave., Neah Bay, WA, Time: 5–8 p.m. 

(4) Date: February 24, 2023, Location: 
Pirate Union Building Cafeteria, 
Peninsula College Longhouse, 1502 E 
Lauridsen Blvd., Port Angeles, WA, 
Time: 5–8 p.m. 

(5) Date: February 27, 2023, Location: 
See details online at: https://
olympiccoast.noaa.gov/management/ 
mpr. Time: 5 p.m.–TBD. 

NOAA will be taking audio recordings 
of the public meetings, including the 
public comment portion of the 
meetings. NOAA may end a meeting 
before the time noted above if all those 
participating have completed their oral 
comments. 
ADDRESSES: Comments may be 
submitted by the following method: 

Electronic Submission: Federal 
eRulemaking Portal: https://
www.regulations.gov. Submit electronic 
comments via the Federal eRulemaking 
Portal and search for Docket Number 
NOAA–NOS–2023–0003. 

Mail: Written comments may also be 
mailed to Olympic Coast National 
Marine Sanctuary (Management Plan 
Review), 115 Railroad Ave. East, Suite 
301, Port Angeles, WA 98362. 

Public Scoping Meetings: Provide oral 
comments during public scoping 
meetings, as described under DATES. 
Registration details and additional 
information about how to participate in 
these public scoping meetings are 
available at https://olympiccoast.noaa.
gov/management/mpr. 

Instructions: All comments received 
are a part of the public record, and the 
entirety of the comment, including the 
name of the commenter, email address, 
attachments, and other supporting 
materials will be publicly accessible. Do 
not submit confidential business 
information or otherwise sensitive or 
protected information such as account 
numbers or Social Security numbers. 
NOAA will accept anonymous 
comments through regulations.gov 
(enter N/A in the required fields to 
remain anonymous). 
FOR FURTHER INFORMATION CONTACT: 
Kevin Grant, Olympic Coast National 
Marine Sanctuary, 115 Railroad Ave. 
East, Suite 301, Port Angeles, WA 
98362, or see https://olympiccoast.noaa.
gov/management/mpr. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Olympic Coast National Marine 
Sanctuary (OCNMS or sanctuary) was 
designated in July 1994. It spans 3,188 
square miles of marine waters off the 
rugged coast of the Olympic Peninsula, 
covering much of the continental shelf 
and the heads of several major 
submarine canyons, with seasonal 
upwelling that supports locally 
abundant marine life and seasonal 
populations of marine mammals and 
seabirds. Along its shores are thriving 
kelp and intertidal communities, 

teeming with fishes and other sea life. 
In the darkness of the seafloor, scattered 
communities of deep-sea coral and 
sponges form habitats for fish and other 
marine wildlife. 

In addition to important ecological 
resources, the Olympic Coast has a rich 
cultural and historical legacy. The 
sanctuary is located within the 
boundaries of the legally defined usual 
and accustomed (U&A) fishing areas of 
four coastal tribes with reserved treaty 
rights. These rights were reserved by the 
tribes via treaties that the United States 
Government signed with the Makah 
Tribe under the 1855 Treaty of Neah 
Bay and the Hoh Tribe, Quileute Tribe, 
and Quinault Indian Nation under the 
1856 Treaty of Olympia, long before 
OCNMS was designated. The vibrant 
contemporary communities of these 
sovereign nations, often referred to as 
the Coastal Treaty Tribes, have forged 
inseparable ties to the ocean 
environment, maintaining traditions of 
the past while navigating the challenges 
of the present and future. 

The current OCNMS management 
plan was published in 2011, and is 
available on the internet here: https://
olympiccoast.noaa.gov/management/ 
2011-plan/. 

In 2018, NOAA completed an internal 
assessment of the 2011 management 
plan to gauge progress toward its goals 
and objectives. This internal assessment 
showed that the action plans of the 2011 
management plan accurately reflected 
the ongoing management priorities and 
resource protection issues and were 
adequate to continue guiding OCNMS 
operations and programs. Input was 
solicited from Sanctuary Advisory 
Council members and staff during the 
internal assessment process. 

The OCNMS management plan review 
may result in proposed changes to 
existing programs and policies to 
address contemporary issues and 
challenges, and to better protect and 
manage the sanctuary’s resources and 
qualities. The review process is 
composed of four major stages: (1) 
information collection and 
characterization including through a 
public scoping process; (2) preparation 
and release of a draft management plan 
and a draft environmental analysis 
conducted under NEPA, and any 
proposed amendments to sanctuary 
regulations; (3) public review and 
comment on the draft documents; and 
(4) preparation and release of a final 
management plan and environmental 
analysis document, and any final 
amendments to sanctuary regulations, if 
applicable. NOAA will also address 
other statutory and regulatory 
requirements that may be required 
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pursuant to the Endangered Species Act 
(ESA), Marine Mammal Protection Act, 
Essential Fish Habitat (EFH) provisions 
of the Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act), Coastal Zone 
Management Act (CZMA), National 
Historic Preservation Act (NHPA), and 
tribal consultation responsibilities 
under Executive Order 13175. 

II. Treaty Trust Responsibility 
The treaty trust responsibility of the 

sanctuary to the Hoh, Makah, and 
Quileute tribes, and Quinault Indian 
Nation, is articulated in several judicial 
decisions, OCNMS regulations, and in 
Executive Order 13175 of November 6, 
2000, Consultation and Coordination 
With Indian Tribal Governments. NOAA 
recognizes the preexisting treaty rights 
of the Makah Tribe through the 1855 
Treaty of Neah Bay and of the Hoh 
Tribe, Quileute Tribe, and the Quinault 
Indian Nation through the 1856 Treaty 
of Olympia, and supports the active 
exercise of tribal treaty rights. NOAA’s 
trust responsibility to each of the 
Coastal Treaty Tribes will help guide 
the management plan review. 

III. Condition Report 
To inform the OCNMS management 

plan review, NOAA recently updated 
the OCNMS Condition Report, which 
was first published in 2008. The 
Condition Report released in March 
2022 assessed the period from 2008– 
2019 and presented summary 
information describing the status and 
trends of sanctuary resources, covering 
the broad categories of human activities 
and pressures, water quality, habitat, 
living resources, and maritime heritage 
resources. This report also included the 
status and trends of ecosystem 
services—the ways humans derive 
benefits from different ecosystem 
attributes that they care about for their 
lives and livelihoods. The report is 
available to the general public on the 
internet at: https://sanctuaries.noaa.
gov/science/condition/ocnms/. 

IV. Preliminary Priority Topics 
NOAA has prepared a list of 

preliminary priority topics to consider 
during the OCNMS management plan 
review process. NOAA is interested in 
receiving public comment on these 
topics and any other topics of interest 
that are relevant to the OCNMS 
management plan review. It is important 
to emphasize that this list does not 
preclude or in any way limit the 
consideration of additional topics raised 
through public comments, government- 
to-government consultations, and 
discussions with partner agencies. 

Partnerships and Coordinated 
Management 

Given its broad geographic scope and 
mission of the sanctuary, NOAA 
depends on partnerships to act as a 
force multiplier in overall stewardship 
efforts for the Olympic Coast. Active 
partnerships also provide a more 
transparent and inclusive structure for 
management of Olympic Coast marine 
resources within tribal, local, state, 
federal, and international jurisdictions, 
and enable a collaborative and 
coordinated approach to sanctuary 
management. For example, the Olympic 
Coast Intergovernmental Policy Council 
remains an important forum through 
which NOAA engages with the four 
Coastal Treaty Tribes and the state of 
Washington in their role as governments 
and co-managers of resources. NOAA 
seeks input on how the sanctuary can 
enhance its partnerships with entities in 
these various jurisdictions for more 
effective management and stewardship 
of Olympic Coast resources. In addition, 
NOAA welcomes input as to what new 
or strengthened partnerships would 
help other entities leverage the 
sanctuary’s capabilities with regard to 
its research, resource protection, and 
education and outreach programs. 

Changing Ocean Conditions 

Ongoing changes to the climate and 
marine ecosystems of the Olympic Coast 
have been documented, yet there 
continues to be considerable uncertainty 
about current and future consequences 
at local, ecosystem, and ocean-wide 
scales. Drawing in part from the 
sanctuary’s long-term oceanographic 
monitoring program, NOAA has 
observed changes in the coastal 
ecosystem off the Olympic Coast that 
may worsen in intensity, duration, and 
frequency in the future as a result of 
climate change. Specific concerns 
include the impacts of hypoxia (low 
dissolved oxygen levels), ocean 
acidification, harmful algal blooms, 
ocean warming and marine heatwaves. 
NOAA is interested in ideas regarding 
how to best incorporate climate change 
research, adaptation and mitigation 
efforts into the OCNMS management 
plan, including ways to enhance 
coordination with partners, as well as 
input on the types of monitoring data 
and efforts that would be the most 
effective to aid adaptive management. 

Resource Monitoring and Assessments 

Assessing and monitoring the 
conditions of sanctuary resources, both 
natural and cultural, are a critical part 
of sanctuary management. Related 
research and monitoring efforts have 

always been a major focus for the 
sanctuary, and are often collaborative. 
Primary research programs for the 
sanctuary include long term 
oceanographic monitoring of changing 
ocean conditions, ecosystem monitoring 
in intertidal habitats and kelp forests, 
seafloor mapping, deep-sea habitat 
exploration and characterization, and 
acoustic monitoring of underwater 
sound. Staff also collaborate on 
maritime and cultural heritage projects 
and support social science research 
efforts. Given the many needs and 
possibilities as well as limited 
resources, it is imperative to further 
focus NOAA’s efforts on data that it is 
uniquely positioned to gather and share. 
NOAA seeks input on what research 
and monitoring efforts would be most 
beneficial and informative for resource 
(natural and cultural) management 
decisions, including those of its 
partners, and how it can improve data- 
sharing. 

Compatible Resource Use 
Facilitating sustainable human use of 

the sanctuary in a manner compatible 
with the objectives of OCNMS and the 
NMSA is an important sanctuary 
responsibility. While NOAA generally 
does this through permitting and NMSA 
section 304(d) consultations, the 
potential impacts of various uses, 
particularly emergent technologies, on 
the seafloor and other habitats, wildlife, 
and other sanctuary resources are not 
always fully understood. Examples of 
human uses which may provide broad 
public benefits but also potentially 
impact sanctuary resources include: 
commercial development such as 
offshore renewable energy, aquaculture, 
fiber-optic cables, and emergent 
technologies such as carbon capture and 
the use of uncrewed systems (e.g., 
drones) as tools for research and 
monitoring. NOAA seeks input 
regarding which human activities have 
the most potential to impact sanctuary 
resources, what those potential impacts 
may be, and the means by which the 
sanctuary can best monitor, address, 
and/or mitigate those impacts. 

Wildlife Disturbance 
NOAA remains concerned about 

acoustic, physical, and visual 
disturbances caused by human activities 
in the sanctuary, as they can have 
physical and behavioral impacts on 
wildlife above, below, and on the water 
surface. Wildlife responses to 
disturbance include flushing birds from 
their nesting roosts, flushing of marine 
mammals from haul out areas, other 
behavioral changes, or even death. 
Sources of wildlife disturbance in the 
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sanctuary include low-flying aircraft, 
motorized personal watercraft, 
fireworks, close proximity to wildlife 
aggregation areas (by land, water, or air), 
and other human-generated noises from 
activities such as shipping, military 
exercises, or seismic exploration. NOAA 
seeks input regarding which human 
activities have the most potential to 
disturb wildlife and the means by which 
the sanctuary can best monitor, address, 
and/or mitigate such disturbances. 

Water Quality 
NOAA strives to maintain and 

improve water quality in the region. 
Although water quality within the 
sanctuary is generally good as described 
in the 2022 Condition Report, NOAA 
remains concerned regarding the 
potential for contamination through 
vessel discharges (e.g., ballast water and 
treated or raw sewage) and through the 
unintentional introduction of petroleum 
products, pathogens, and chemicals. 
There are also several contaminants of 
concern (e.g., microplastics) that enter 
marine waters through wastewater 
treatment plants, stormwater outfalls 
and runoff, industrial outfalls, and 
landfills. NOAA is interested in the 
public’s views regarding what human 
activities and sources have the most 
potential to impact water quality in the 
sanctuary, what those potential impacts 
may be, and the means by which the 
sanctuary can best monitor, address, 
and/or mitigate those impacts. 

Introduced Species 
Although relatively few non- 

indigenous species have been reported 
in sanctuary waters, introduced species 
can pose a threat to marine life and 
habitats. For example, introduced 
European green crabs were first 
identified in habitats adjacent to the 
sanctuary in 2017 and their populations 
have exploded since then, which 
presents a rapidly emerging threat to 
native species as well as to the shellfish 
industry in Washington state. European 
green crabs compete with native species 
and damage nearshore habitats, which 
often serve as important nursery areas 
for species like salmon and Dungeness 
crab. NOAA seeks input regarding how 
the sanctuary can best contribute to 
partner efforts aimed at management of 
introduced species. 

Education and Outreach 
Enhancing the public’s awareness and 

appreciation of the Olympic Coast’s 
natural and cultural resources is a 
cornerstone of the sanctuary’s mission. 
NOAA is seeking input on the 
effectiveness of the sanctuary’s current 
education and outreach programs and 

ideas regarding how to continue to 
expand public awareness, including 
opportunities to participate in 
environmental research and monitoring, 
integrating outreach into all education 
levels, and more effective partnering 
with tribes, federal and state agencies, 
local businesses and organizations, and 
other user groups. 

IV. Boundary and Regulatory Changes 
In preparing for public scoping, 

NOAA has not identified the need for 
any changes to OCNMS boundaries. 
However, NOAA is interested in public 
input on the adequacy of existing 
boundaries to protect sanctuary 
resources, and other regulatory changes. 
Regulatory changes and/or boundary 
modifications may be considered based 
on a review of public scoping comments 
and, if proposed, would be presented for 
public review with the publication of a 
proposed rulemaking prior to any 
finalization and implementation. 

V. Public Comments 
NOAA is interested in receiving input 

on: 
Æ The effectiveness of the existing 

management plan in meeting both the 
mandates of the NMSA and OCNMS 
goals and objectives. 

Æ The effectiveness of OCNMS 
programs, including programs focused 
on resource protection; education and 
outreach; and research and monitoring. 

Æ NOAA’s implementation of 
OCNMS regulations and issuance of 
permits. 

Æ The existing operational and 
administrative framework at OCNMS 
(staffing, offices, vessels, capabilities, 
infrastructure, etc.). 

Æ The relevance and timeliness of the 
management issues identified above. 

VI. Federal Consultations 

This document also advises the public 
that NOAA will coordinate its 
consultation responsibilities under 
section 7 of the ESA, EFH under the 
Magnuson-Stevens Act, section 106 of 
the NHPA (16 U.S.C. 470), and Federal 
Consistency review under the CZMA. 
Through its ongoing NEPA process and 
the use of NEPA documents and public 
and stakeholder meetings, NOAA will 
also coordinate compliance with other 
federal laws. 

In fulfilling its responsibility under 
the NHPA and NEPA, NOAA intends to 
identify consulting parties; identify 
historic properties and assess the effects 
of the undertaking on such properties; 
initiate formal consultation with the 
State Historic Preservation Officer, the 
Advisory Council of Historic 
Preservation, and other consulting 

parties; involve the public in 
accordance with NOAA’s NEPA 
procedures; and develop in consultation 
with identified consulting parties 
alternatives and proposed measures that 
might avoid, minimize, or mitigate any 
adverse effects on historic properties 
and describe them in any environmental 
analysis. 

Executive Order 13175, ‘‘Consultation 
and Coordination with Indian Tribal 
Governments’’ (November 6, 2000), 
requires each Federal agency to 
establish procedures for meaningful 
consultation and coordination with 
tribal officials in the development of 
Federal policies that have tribal 
implications. NOAA will initiate 
communication and consultation with 
tribal officials pursuant to Executive 
Order 13175, Department of Commerce 
tribal consultation policies, and NOAA 
procedures for government-to- 
government consultation with federally- 
recognized Indian Tribes. As previously 
noted, the sanctuary’s trust 
responsibility to each of the Coastal 
Treaty Tribes will help guide the 
management plan review. 

Authority: 16 U.S.C. 1431 et seq. 

John Armor, 
Director, Office of National Marine 
Sanctuaries, National Ocean Service, 
National Oceanic and Atmospheric 
Administration. 
[FR Doc. 2023–01682 Filed 1–30–23; 8:45 am] 

BILLING CODE 3510–NK–P 

COMMODITY FUTURES TRADING 
COMMISSION 

Agency Information Collection 
Activities Under OMB Review 

AGENCY: Commodity Futures Trading 
Commission. 
ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995 
(PRA), this notice announces that the 
Information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Information and Regulatory 
Affairs (OIRA), of the Office of 
Management and Budget (OMB), for 
review and comment. The ICR describes 
the nature of the information collection 
and its expected costs and burden. 
DATES: Comments must be submitted on 
or before March 2, 2023. 
ADDRESSES: Written comments and 
recommendations for the proposed 
information collection should be 
submitted within 30 days of this 
notice’s publication to OIRA, at https:// 
www.reginfo.gov/public/do/PRAMain. 
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1 17 CFR 145.9. 
2 44 U.S.C. 3512, 5 CFR 1320.5(b)(2)(i) and 1320.8 

(b)(3)(vi). 

Please find this particular information 
collection by selecting ‘‘Currently under 
30-day Review—Open for Public 
Comments’’ or by using the website’s 
search function. Comments can be 
entered electronically by clicking on the 
‘‘comment’’ button next to the 
information collection on the ‘‘OIRA 
Information Collections Under Review’’ 
page, or the ‘‘View ICR—Agency 
Submission’’ page. A copy of the 
supporting statement for the collection 
of information discussed herein may be 
obtained by visiting https://
www.reginfo.gov/public/do/PRAMain. 

In addition to the submission of 
comments to https://Reginfo.gov as 
indicated above, a copy of all comments 
submitted to OIRA may also be 
submitted to the Commodity Futures 
Trading Commission (the 
‘‘Commission’’ or ‘‘CFTC’’) by clicking 
on the ‘‘Submit Comment’’ box next to 
the descriptive entry for OMB Control 
No. 3038–0025, at https://
comments.cftc.gov/FederalRegister/ 
PublicInfo.aspx. 

Or by either of the following methods: 
• Mail: Christopher Kirkpatrick, 

Secretary of the Commission, 
Commodity Futures Trading 
Commission, Three Lafayette Centre, 
1155 21st Street NW, Washington, DC 
20581. 

• Hand Delivery/Courier: Same as 
Mail above. 

All comments must be submitted in 
English, or if not, accompanied by an 
English translation. Comments 
submitted to the Commission should 
include only information that you wish 
to make available publicly. If you wish 
the Commission to consider information 
that you believe is exempt from 
disclosure under the Freedom of 
Information Act, a petition for 
confidential treatment of the exempt 
information may be submitted according 
to the procedures established in § 145.9 
of the Commission’s regulations.1 The 
Commission reserves the right, but shall 
have no obligation, to review, pre- 
screen, filter, redact, refuse or remove 
any or all of your submission from 
https://www.cftc.gov that it may deem to 
be inappropriate for publication, such as 
obscene language. All submissions that 
have been redacted or removed that 
contain comments on the merits of the 
ICR will be retained in the public 
comment file and will be considered as 
required under the Administrative 
Procedure Act and other applicable 
laws, and may be accessible under the 
Freedom of Information Act. 
FOR FURTHER INFORMATION CONTACT: 
Frank Walsh, Alternate Designated 

Agency Ethics Official, Office of the 
General Counsel, Commodity Futures 
Trading Commission, (202) 418–6250; 
email: FWalsh@cftc.gov, and refer to 
OMB Control No. 3038–0025. 
SUPPLEMENTARY INFORMATION: 

Title: Practice by Former Members 
and Employees of the Commission 
(OMB Control No. 3038–0025). This is 
a request for an extension of a currently 
approved information collection. 

Abstract: Commission Rule 140.735–6 
governs the practice before the 
Commission of former members and 
employees of the Commission and is 
intended to ensure that the Commission 
is aware of any existing conflict of 
interest. The rule, at 17 CFR 140.735– 
6(e), requires former members and 
employees who are employed or 
retained to represent any person before 
the Commission within two years of 
their separation from the CFTC, to file 
a brief written statement with the 
Commission’s Office of the General 
Counsel. The proposed rule was 
promulgated pursuant to the 
Commission’s rulemaking authority 
contained in Section 8a(5) of the 
Commodity Exchange Act, 7 U.S.C. 
12a(5) (1994), as amended. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number.2 On November 7, 2022, 
the Commission published in the 
Federal Register notice of the proposed 
extension of this information collection 
and provided 60 days for public 
comment on the proposed extension, 87 
FR 67022 (‘‘60-Day Notice’’). The 
Commission did not receive any 
comments on the 60-Day Notice. 

Burden Statement: The respondent 
burden for this collection is estimated to 
average 0.10 hours per response to file 
the brief written statement. This 
estimate includes the time needed to 
review instructions, utilize technology 
and systems for the purposes of 
collecting, validating, verifying, 
processing and disclosing information, 
and adjust/update existing methods to 
comply with any previously applicable 
instructions and requirements. 

Estimated Number of Respondents: 
20. 

Estimated Average Burden Hours Per 
Respondent: 0.10. 

Estimated Total Annual Burden 
Hours: 2. 

Frequency of Collection: On occasion. 
There are no capital costs or operating 

and maintenance costs associated with 
this collection. 

(Authority: 44 U.S.C. 3501 et seq.) 

Dated: January 26, 2023. 
Robert Sidman, 
Deputy Secretary of the Commission. 
[FR Doc. 2023–01919 Filed 1–30–23; 8:45 am] 

BILLING CODE 6351–01–P 

CORPORATION FOR NATIONAL AND 
COMMUNITY SERVICE 

Agency Information Collection 
Activities; Submission to the Office of 
Management and Budget for Review 
and Approval; Comment Request; 
Disability Accommodation 
Reimbursement Request Form 

AGENCY: Corporation for National and 
Community Service. 
ACTION: Notice of Information 
Collection; request for comment. 

SUMMARY: The Corporation for National 
and Community Service, operating as 
AmeriCorps, has submitted a public 
information collection request (ICR) 
entitled Disability Accommodation 
Reimbursement Request Form for 
review and approval in accordance with 
the Paperwork Reduction Act. 
DATES: Written comments must be 
submitted to the individual and office 
listed in the ADDRESSES section by 
March 2, 2023. 
ADDRESSES: Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to www.reginfo.gov/public/do/ 
PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under 30-day Review—Open 
for Public Comments’’ or by using the 
search function. 
FOR FURTHER INFORMATION CONTACT: 
Copies of this ICR, with applicable 
supporting documentation, may be 
obtained by calling AmeriCorps, 
Sharron Tendai at 202–606–3904 or by 
email to stendai@cns.gov. 
SUPPLEMENTARY INFORMATION: The OMB 
is particularly interested in comments 
which: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of CNCS, including whether 
the information will have practical 
utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions; 

• Propose ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and 
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• Propose ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. 

Comments 
A 60-day notice requesting public 

comment was published in the Federal 
Register on November, 14, 2022 at Vol. 
87 FR 68139. This comment period 
ended January 19, 2023. Three public 
comments were received in response to 
that notice. One anonymous commenter 
generally said AmeriCorps should make 
it easier for organizations providing 
accommodations to be reimbursed, but 
did not provide any specific suggestions 
for how to do so. Another commenter 
supported the comments from the third 
commenter and in particular 
highlighted that AmeriCorps’ estimated 
time burden is unrealistic. AmeriCorps 
has adjusted its time burden estimate in 
response to these comments, increasing 
the time per response from 9 minutes to 
20 minutes as suggested. A few 
comments related to funding processes 
and the provision of training on 
diversity inclusion and accommodation, 
which are beyond the scope of this 
information collection request. 
Comments also requested updating the 
form to reflect AmeriCorps’ branding 
and specifying the point of contact is at 
the prime level. AmeriCorps has 
incorporated these changes into the 
form and is investigating the feasibility 
of changing the form to a web-based 
form, as suggested. 

Title of Collection: Disability 
Accommodation Reimbursement 
Request Form. 

OMB Control Number: 3045–0179. 
Type of Review: Renewal. 
Respondents/Affected Public: 

Individuals, Businesses, Organizations, 
State, Local and Tribal Governments. 

Total Estimated Number of Annual 
Responses: 20. 

Total Estimated Number of Annual 
Burden Hours: 7. 

Abstract: AmeriCorps grantees 
provide the information to request 
reimbursement for services associated 
with reasonable accommodation of 
AmeriCorps service members. The 
information will be collected 
electronically via email by submission 
of this form and the receipt(s) for 
services. AmeriCorps seeks to renew the 
current information collection without 
revisions. The information collection 
will be used in the same manner as the 
existing application. AmeriCorps also 
seeks to continue using the current 

application until the revised application 
is approved by OMB. The current 
application is due to expire on January 
31, 2023. 

Margery Ansara, 
Acting Chief of Program Operations. 
[FR Doc. 2023–01957 Filed 1–30–23; 8:45 am] 

BILLING CODE 6050–28–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[ARQ–221128A–PL] 

Notice of Intent To Grant Partially 
Exclusive Patent License 

AGENCY: Department of The Air Force, 
Department of Defense. 
ACTION: Notice of intent. 

SUMMARY: Pursuant to the Bayh-Dole Act 
and implementing regulations, the 
Department of the Air Force hereby 
gives notice of its intent to grant a 
partially exclusive in the field of 
Structural components and/or 
applications assisting in the 
manufacturing of structural components 
that operate in extreme environments 
and experience structural dynamic 
loading during operations to Hyphen 
Innovations, a limited liability 
corporation having a place of business 
at 4231 Pennywood Drive, Beavercreek, 
OH 45430. 
DATES: Written objections must be filed 
no later than fifteen (15) calendar days 
after the date of publication of this 
Notice. 

ADDRESSES: Submit written objections to 
Joshua Laravie, AFRL/RQSP, 2130 8TH 
ST, B20045 R1501, Wright-Patterson 
AFB, OH 45433; or Email: Afrl.rq.orta@
us.af.mil. Include Docket No. ARQ– 
221128A–PL in the subject line of the 
message. 

FOR FURTHER INFORMATION CONTACT: 
Joshua Laravie, AFRL/RQSP, 2130 8TH 
ST, B20045 R1501, Wright-Patterson 
AFB, OH 45433; or Email: Afrl.rq.orta@
us.af.mil. 
SUPPLEMENTARY INFORMATION: 

Abstract of Patent 

Methods, architectures, mechanisms 
and/or apparatus configured to 
manufacture a component (and 
components manufactured thereby) by 
optimizing a location of an internal 
feature of the component to be 
manufactured using powder fusion 
additive manufacturing (PFAM) based 
on an energy release rate being 
proportional to the third derivative of a 
component shape function and the 

shape function itself; the internal 
feature comprising one or more cavities 
having unfused powder disposed 
therein to provide vibration dampening. 

Intellectual Property 

U.S. Patent No. 11,305,352 by Onome 
Scott-Emuakpor et al. and entitled 
Powder fused components with unique 
internal structures for damping. 

The Department of the Air Force may 
grant the prospective license unless a 
timely objection is received that 
sufficiently shows the grant of the 
license would be inconsistent with the 
Bayh-Dole Act or implementing 
regulations. A competing application for 
a patent license agreement, completed 
in compliance with 37 CFR 404.8 and 
received by the Air Force within the 
period for timely objections, will be 
treated as an objection and may be 
considered as an alternative to the 
proposed license. 

Authority: 35 U.S.C. 209; 37 CFR 404. 

Tommy W. Lee, 
Acting Air Force Federal Register Liaison 
Officer. 
[FR Doc. 2023–01909 Filed 1–30–23; 8:45 am] 

BILLING CODE 5001–10–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[ARV–221214A–JA] 

Notice of Intent To Grant Exclusive 
Patent License With a Joint Ownership 
Agreement 

AGENCY: Department of the Air Force, 
Department of Defense. 
ACTION: Notice of intent. 

SUMMARY: Pursuant to the Bayh-Dole Act 
and implementing regulations, the 
Department of the Air Force hereby 
gives notice of its intent to grant an 
exclusive patent license with a joint 
ownership agreement to UNM 
Rainforest Innovations (f/k/a 
STC.UNM), an organization having the 
primary function of managing 
inventions on behalf of the University of 
New Mexico (see 37 CFR 401.14(k)), 
having a place of business at 101 
Broadway Blvd., NE, Suite 1100, 
Albuquerque, New Mexico 87102. 
DATES: Written objections must be filed 
no later than fifteen (15) calendar days 
after the date of publication of this 
Notice. 

ADDRESSES: Submit written objections to 
Gabriel Mounce or Melissa Ortiz, AFRL/ 
RV ORTA, 3550 Aberdeen Ave SE, 
Kirtland AFB, NM 87117–5776; or 
Email: AFRL.RDOX.OrgBox@us.af.mil. 
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1 The three other alternatives analyzed in the 
TC&WM EIS concerned Fast Flux Test Facility 
decommissioning, which is not the subject of this 
ROD. 

Include Docket No. ARV–221214A–JA 
in the subject line of the message. 

FOR FURTHER INFORMATION CONTACT: 
Gabriel Mounce or Melissa Ortiz, AFRL/ 
RV ORTA, 3550 Aberdeen Ave SE, 
Kirtland AFB, NM 87117–5776; or 
Email: AFRL.RDOX.OrgBox@us.af.mil. 

SUPPLEMENTARY INFORMATION: 

Abstract of Patent Application(s) 

A reversible electrochemical mirror is 
disclosed. The reversible 
electrochemical mirror includes a layer 
of transparent conducting oxide (TCO), 
a cation exchange membrane disposed 
on the layer of TCO, and a mesh layer 
which may include silver disposed on 
the cation exchange membrane. The 
mirror also includes a voltage source 
connected to the TCO layer and the 
mesh layer, the voltage source being 
configured to electrochemically deposit 
and dissolve silver on the TCO. A 
method of reversibly controlling 
reflectance and transmission of a mirror 
and a method for forming a reversible 
electrochemical mirror are disclosed. 

Intellectual Property 

International Application No. PCT/ 
US22/77021, filed 26 September 2022 
and entitled Reversible Electrochemical 
Mirror using Catio Conducting 
Membrane. 

The Department of the Air Force may 
grant the prospective license unless a 
timely objection is received that 
sufficiently shows the grant of the 
license would be inconsistent with the 
Bayh-Dole Act or implementing 
regulations. A competing application for 
a patent license agreement, completed 
in compliance with 37 CFR 404.8 and 
received by the Air Force within the 
period for timely objections, will be 
treated as an objection and may be 
considered as an alternative to the 
proposed license. 

Authority: 35 U.S.C. 209; 37 CFR 404. 

Tommy W. Lee, 
Acting Air Force Federal Register Liaison 
Officer. 
[FR Doc. 2023–01910 Filed 1–30–23; 8:45 am] 

BILLING CODE 5001–10–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Publication of Housing Price Inflation 
Adjustment 

AGENCY: Office of the Under Secretary of 
Defense for Personnel and Readiness 
(USD(P&R)), Department of Defense 
(DoD). 

ACTION: Notice of housing price inflation 
adjustment. 

SUMMARY: The DoD is announcing the 
2023 rent threshold under the 
Servicemembers Civil Relief Act. 
Applying the inflation adjustment, the 
maximum monthly rental amount as of 
January 1, 2023, is $9,106.46. 
DATES: This housing price inflation 
adjustment is effective January 1, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Colonel Patrick Schwomeyer, Office of 
the Under Secretary of Defense for 
Personnel and Readiness, (703) 692– 
8170. 

SUPPLEMENTARY INFORMATION: The 
Servicemembers Civil Relief Act, as 
codified at 50 U.S.C. app. 3951, 
prohibits a landlord from evicting a 
Service member (or the Service 
member’s family) from a residence 
during a period of military service, 
except by court order. The law as 
originally passed by Congress applied to 
dwellings with monthly rents of $2,400 
or less. The law requires the DoD to 
adjust this amount annually to reflect 
inflation and to publish the new amount 
in the Federal Register. Applying the 
inflation adjustment for the calendar 
year 2023, the maximum monthly rental 
amount for 50 U.S.C. app. 3951 
(a)(1)(A)(ii) as of January 1, 2023, will be 
$9,106.46. 

Dated: January 26, 2023. 
Aaron T. Siegel, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 2023–01992 Filed 1–30–23; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF ENERGY 

Amended Record of Decision for 
Offsite Secondary Waste Treatment 
and Disposal From the Hanford Site, 
Washington 

AGENCY: Office of Environmental 
Management, Department of Energy. 
ACTION: Amended record of decision. 

SUMMARY: This is an amendment to the 
U.S. Department of Energy’s (DOE) 2013 
Record of Decision (ROD) for the Final 
Tank Closure and Waste Management 
Environmental Impact Statement for the 
Hanford Site, Richland, Washington 
(DOE/EIS–0391, December 2012) 
(TC&WM EIS). In accordance with 
DOE’s implementing procedures for the 
National Environmental Policy Act 
(NEPA), DOE prepared a supplement 
analysis (DOE/EIS–0391–SA–03; SA), 
which evaluated DOE’s proposal to 
transport and treat certain solid and 

liquid secondary wastes at licensed and 
permitted commercial treatment 
facilities off the Hanford Site. DOE also 
proposes to potentially dispose of some 
of these secondary wastes (after 
treatment) offsite at a licensed and 
permitted commercial disposal facility. 
This action would be implemented on 
an interim basis until such time as an 
enhanced onsite treatment capability is 
available for Direct-Feed Low-Activity 
Waste (DFLAW) operations (estimated 
to be approximately 10 years). This 
amended ROD addresses the differences 
in the planned management of 
secondary wastes from that addressed 
by the 2013 TC&WM EIS ROD 
document. 

ADDRESSES: For copies of this amended 
ROD, the original ROD, subsequent 
amended RODs, the SA (DOE/EIS– 
0391–SA–03), the TC&WM EIS, or any 
related NEPA documents, please contact 
Mr. Douglas Chapin, Hanford Site NEPA 
Compliance Officer, U.S. Department of 
Energy, P.O. Box 550, MSIN H5–30, 
Richland, Washington 99352; telephone: 
(509) 373–9396; or email, 
Douglas.Chapin@rl.doe.gov. This 
amended ROD, the original ROD, 
subsequent amended RODs, the SA, and 
the TC&WM EIS are also available on 
DOE’s NEPA website at https://
www.energy.gov/nepa and the Hanford 
website at https://www.hanford.gov/ 
index.cfm?page=1117&. 

FOR FURTHER INFORMATION CONTACT: For 
further information about the TC&WM 
EIS, contact Mr. Chapin, as listed above. 
For general information on DOE’s Office 
of Environmental Management (EM) 
NEPA process, contact Mr. William 
Ostrum, NEPA Compliance Officer, U.S. 
Department of Energy, Office of 
Environmental Management, 1000 
Independence Avenue SW, Washington, 
DC 20585–0103; telephone: (202) 586– 
2513; or email, William.Ostrum@
hq.doe.gov. 

SUPPLEMENTARY INFORMATION: 

Background 
In the TC&WM EIS, DOE analyzed 11 

alternatives for the retrieval, treatment, 
storage, and disposal of tank wastes, 
followed by the closure of the single- 
shell waste storage tanks (SSTs) at the 
Hanford Site and three alternatives for 
waste management.1 In the 2013 
TC&WM EIS ROD, DOE selected Tank 
Closure Alternative 2B, which would, 
among other things: (1) retrieve 99 
percent of the waste from the SSTs; (2) 
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2 Secondary waste, as described in the TC&WM 
EIS, is generated as a result of other activities, e.g., 
waste retrieval or waste treatment, that is not 
further treated by the WTP or supplemental 
treatment facilities and includes liquid and solid 
wastes. Liquid-waste sources could include process 
condensates, scrubber wastes, spent reagents from 
resins, offgas and vessel vent wastes, vessel washes, 
floor drain and sump wastes, and decontamination 
solutions. Solid-waste sources could include worn 
filter membranes, spent ion exchange resins, failed 
or worn equipment, debris, analytical laboratory 
waste, high-efficiency particulate air filters, spent 
carbon adsorbent, and other process-related wastes. 
Not all the secondary waste, volumes, or waste 
types described in the TC&WM EIS are 
encompassed by this amended ROD. Secondary 
wastes addressed in this amended ROD consist of 
LLW and MLLW. 

3 For the complete list of activities covered in the 
ROD, see 78 FR 75918. 

4 The offsite disposal volume, following treatment 
by macro-encapsulation or solidification, will be 
approximately 580 cubic meters annually for an 
approximate total of 5,800 cubic meters over 10 
years. 

treat tank waste, including pretreatment 
of tank waste with separation into low- 
activity waste (LAW) and high-level 
radioactive waste (HLW); and (3) 
dispose of the vitrified LAW and 
secondary waste 2 and construct 
immobilized HLW (IHLW) interim 
storage modules to store the IHLW prior 
to disposal.3 The 2013 ROD also stated, 
‘‘Tank waste treatment includes 
pretreatment of all tank waste, with 
separation into LAW and HLW. New 
evaporation capacity, upgrades to the 
ETF [Effluent Treatment Facility], new 
transfer lines and processing of both 
vitrified LAW and secondary waste for 
disposal are included in this decision.’’ 
For waste management, the 2013 ROD 
further stated, ‘‘DOE has decided to 
implement Waste Management 
Alternative 2, which includes disposal 
of LLW [low-level radioactive waste] 
and MLLW [mixed low-level radioactive 
waste] at IDF [Integrated Disposal 
Facility]-East from tank treatment 
operations.’’ This alternative was 
identified in the 2013 ROD as the 
environmentally preferred waste 
management alternative. 

The Waste Treatment and 
Immobilization Plant (WTP), as 
analyzed in the TC&WM EIS, would 
start processing tank waste by sending 
it to the Pretreatment Facility, where it 
would be separated into HLW and LAW. 
The process would then send each of 
these waste streams to the HLW 
Vitrification Facility and the LAW 
Vitrification Facility, respectively, for 
further treatment. The WTP, as analyzed 
in the TC&WM EIS, also contained an 
analytical laboratory (LAB) and 22 other 
support facilities referred to collectively 
as the ‘‘balance of facilities’’ (BOF). 
When DOE issued the ROD in 2013, its 
plan was to start operation of all the 
WTP facilities at the same time. 

Due to technical issues with the WTP 
Pretreatment Facility and HLW 
Vitrification Facility, only the LAW 
Vitrification Facility, LAB, and BOF 

have been completed and are preparing 
for operations. To begin treating waste 
as soon as practicable, DOE decided to 
use the DFLAW approach, which is a 
sequenced approach that will treat a 
portion of the tank waste first. The 
decision to implement the DFLAW 
approach was included in an amended 
ROD (84 FR 424; January 28, 2019). 

Supplement Analysis of Offsite 
Treatment and Disposal of Hanford 
Secondary Waste 

As a result of projected increases in 
the volumes of secondary waste and the 
lack of sufficient secondary waste 
treatment capability and capacity on the 
Hanford Site once LAW Vitrification 
Facility operations begin using the 
DFLAW approach, DOE proposes to 
transport and treat certain secondary 
waste at licensed and permitted 
commercial treatment facilities that are 
located off the Hanford Site. In addition, 
DOE proposes to potentially dispose of 
some of these secondary wastes (after 
treatment) offsite at licensed and 
permitted commercial disposal 
facilities. This Proposed Action (both 
offsite treatment and potential offsite 
disposal) would be implemented on an 
interim basis until such time as an 
enhanced onsite treatment capability is 
available for DFLAW operations 
(estimated to be approximately 10 
years). The annual estimated volumes of 
secondary waste that could be 
transported offsite for treatment and 
disposal would include: 

• Approximately 8,300 cubic meters 
of LLW and MLLW (solid and liquid) 
would be treated at Perma-Fix 
Northwest (PFNW), a licensed and 
permitted commercial treatment facility 
in Richland, Washington, and disposed 
of at the IDF on the Hanford Site. 

• Approximately 18 cubic meters of 
MLLW (solid and liquid) would be 
treated at Perma- Fix Diversified 
Scientific Services, Inc. (DSSI), a 
licensed and permitted commercial 
treatment facility in Kingston, 
Tennessee, and disposed of at the Waste 
Control Specialists Federal Waste 
Facility (WCS FWF) in Andrews 
County, Texas. 

• Approximately 332 cubic meters of 
MLLW (primarily liquids), some of 
which would be treated at PFNW and 
disposed of at the IDF, and some of 
which would be treated at WCS and 
disposed of at the WCS FWF. 

To address the proposal, DOE 
prepared an SA in accordance with 
DOE’s NEPA implementing procedures 
at 10 CFR 1021.314. The TC&WM EIS 
acknowledged that secondary waste 
could be managed through a 
combination of onsite and offsite 

treatment capabilities. The TC&WM EIS 
analyzed the disposal of grouted 
secondary waste at the IDF. DOE has 
been implementing a moderate amount 
of offsite treatment (an average of 73 to 
145 cubic meters per year of dangerous 
waste and MLLW) and disposal since 
publication of the 2013 ROD. The 
increased volume of offsite treatment 
and disposal of LLW and MLLW under 
the Proposed Action evaluated in the 
SA would not represent a substantive 
change relevant to environmental 
concerns from the Proposed Action 
evaluated in the TC&WM EIS. 

The TC&WM EIS evaluated potential 
environmental impacts from the 
emission of criteria pollutants, toxic 
pollutants, and greenhouse gases. The 
incremental increase in emissions 
related to the transportation of 
secondary waste for treatment and 
disposal would add less than 1 percent 
to the values presented in the TC&WM 
EIS. 

Transportation of secondary wastes 
offsite for treatment (and potential 
subsequent disposal), as opposed to the 
onsite treatment options evaluated in 
the TC&WM EIS, would essentially 
transfer the potential normal operational 
health impacts from the Hanford 
workforce to workers at commercial 
treatment and disposal facilities, given 
that the scopes of work would be similar 
in nature regardless of location. 
Additionally, the Proposed Action 
would not introduce any unique facility 
accidents that had not been evaluated 
either in the TC&WM EIS or in the 
commercial facility permitting or 
licensing process. Accordingly, 
radiological impacts and accident risk 
resulting from the Proposed Action 
would be comparable to that presented 
in the TC&WM EIS for treatment/ 
disposal activities originally proposed 
for the Hanford Site. 

While the TC&WM EIS did not 
anticipate a large increase in the amount 
of secondary waste sent offsite for 
treatment and potential disposal, it did 
acknowledge that it could occur. The 
estimated health risks to the public and 
transportation crews are low for the 
approximate 10-year Proposed Action 
period. 

The majority of the treated secondary 
waste would be disposed of at the IDF, 
consistent with the analysis in the 
TC&WM EIS. Approximately 350 cubic 
meters of secondary waste could be 
disposed of annually at the WCS FWF.4 
In both instances, the stabilized waste 
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form would be verified to meet the 
facilities’ waste acceptance criteria and 
would be well within the volume and 
curie limits for the facilities. 

Decision 

Based on the analysis in the SA, DOE 
determined that the Proposed Action for 
secondary waste management does not 
represent a substantial change to the 
proposal evaluated in the TC&WM EIS 
or significant new circumstances or 
information relevant to environmental 
concerns that would require preparation 
of a supplemental EIS. DOE therefore 
determined that no further NEPA 
analysis was required. 

There are no additional mitigation 
measures required beyond those 
commitments in the 2013 TC&WM EIS 
ROD. As stated in that ROD, all 
practicable means to avoid or minimize 
environmental harm have been adopted. 
DOE’s decision is to transport and treat 
certain solid and liquid secondary 
wastes at licensed and permitted 
commercial treatment facilities off the 
Hanford Site. DOE’s decision is also to 
dispose of some of these secondary 
wastes (after treatment) offsite at the 
WCS FWF, a licensed and permitted 
commercial disposal facility. This 
action will be implemented on an 
interim basis until such time as an 
enhanced onsite treatment capability is 
available for DFLAW operations 
(estimated to be approximately 10 
years). 

Signing Authority 

This document of the Department of 
Energy was signed on January 25, 2023, 
by William I. White, Senior Advisor for 
Environmental Management, pursuant 
to delegated authority from the 
Secretary of Energy. That document 
with the original signature and date is 
maintained by DOE. For administrative 
purposes only, and in compliance with 
requirements of the Office of the Federal 
Register, the undersigned DOE Federal 
Register Liaison Officer has been 
authorized to sign and submit the 
document in electronic format for 
publication, as an official document of 
the Department of Energy. This 
administrative process in no way alters 
the legal effect of this document upon 
publication in the Federal Register. 

Signed in Washington, DC, on January 26, 
2023. 

Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 
[FR Doc. 2023–01962 Filed 1–30–23; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Assistance to Foreign Atomic Energy 
Activities; Secretarial Determination 

AGENCY: National Nuclear Security 
Administration (NNSA), Department of 
Energy (DOE). 
ACTION: Notice. 

SUMMARY: On December 29, 2022, the 
Secretary of Energy (Secretary) issued a 
determination revoking the general 
authorizations for exports of controlled 
nuclear technology and assistance to 
Colombia and Egypt under DOE’s 
regulation on Assistance to Foreign 
Atomic Energy Activities. Accordingly, 
DOE is publishing this determination. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Katie Strangis, Deputy Director, Office 
of Nonproliferation and Arms Control 
(NPAC), National Nuclear Security 
Administration, Department of Energy, 
1000 Independence Avenue SW, 
Washington, DC 20585, telephone (202) 
586–8623; Mr. Thomas Reilly, Office of 
the General Counsel, GC–74, 
Department of Energy, 1000 
Independence Avenue SW, Washington, 
DC 20585, telephone (202) 586–3417; or 
Mr. Zachary Stern, Office of the General 
Counsel, National Nuclear Security 
Administration, Department of Energy, 
1000 Independence Avenue SW, 
Washington, DC 20585, telephone (202) 
586–8627. 
SUPPLEMENTARY INFORMATION: On 
December 29, 2022, the Secretary issued 
a determination revoking the general 
authorizations for exports to Colombia 
and Egypt of controlled nuclear 
technology and assistance. The text of 
the determination is reprinted below. 
The Atomic Energy Act of 1954, as 
amended (42 U.S.C. 2077) (AEA), 
enables peaceful nuclear trade by 
helping to assure that nuclear 
technologies exported from the United 
States will not be used for non-peaceful 
purposes. 

Part 810 of title 10, Code of Federal 
Regulations (part 810) implements 
section 57 b.(2) of the AEA, pursuant to 
which the Secretary has granted a 
general authorization for certain 
categories of activities which the 
Secretary has found to be non-inimical 
to the interest of the United States— 
including assistance or transfers of 
technology to the ‘‘generally authorized 
destinations’’ listed in appendix A to 
part 810. Section 810.10 authorizes the 
Secretary to revoke any general or 
specific authorization. 

Signing Authority 
This document of the Department of 

Energy was signed on January 25, 2023, 

by Katie D. Strangis, Deputy Director, 
Office of Nonproliferation and Arms 
Control, National Nuclear Security 
Administration, pursuant to delegated 
authority from the Secretary of Energy. 
That document with the original 
signature and date is maintained by 
DOE. For administrative purposes only, 
and in compliance with requirements of 
the Office of the Federal Register, the 
undersigned DOE Federal Register 
Liaison Officer has been authorized to 
sign and submit the document in 
electronic format for publication, as an 
official document of the Department of 
Energy. This administrative process in 
no way alters the legal effect of this 
document upon publication in the 
Federal Register. 

Signed in Washington, DC on January 26, 
2023. 
Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 

Appendix 

Set forth below is the full text of the 
Secretarial Determination: 

Determination and Revocation of General 
Authorizations Pursuant to Department of 
Energy Regulations at 10 CFR Part 810 
Regarding Exports of Nuclear Technology 
and Assistance to Colombia and Egypt 

Having considered the Department of 
Energy’s National Nuclear Security 
Administration (DOE/NNSA) 
recommendation of revocation, I have 
determined pursuant to 10 CFR 810.10(c) that 
general authorizations for exports of Part 
810—controlled nuclear technology and 
assistance to Colombia and Egypt no longer 
meet the non-inimicality standard specified 
in section 57 b.(2) of the Atomic Energy Act 
of 1954, as amended. 

Whether a destination is determined to be 
generally or specifically authorized depends 
on a number of factors, including the 
existence of a bilateral peaceful nuclear 
cooperation agreement (‘‘123 agreement’’) 
with the United States. The U.S.-Colombia 
123 Agreement expired on September 17, 
2013. The U.S.-Egypt 123 Agreement expired 
on December 31, 2021. In the absence of 123 
agreements with Colombia and Egypt, I have 
determined that the general authorizations 
for exports of Part 810—controlled nuclear 
technology and assistance to Colombia and 
Egypt no longer meet the non-inimicality 
standard. 

I therefore revoke the general 
authorizations for exports to Colombia and 
Egypt of Part 810—controlled nuclear 
technology and assistance, in accordance 
with 10 CFR 810.10. 

Accordingly, as of the date on which this 
determination is issued, all exports of Part 
810-controlled nuclear technology and 
assistance to Colombia and Egypt that are not 
eligible for a general authorization listed in 
10 CFR 810.6(b)–(g) shall require specific 
authorization pursuant to 10 CFR 810.7(a). 
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1 Inflation Reduction Act, Public Law 117–169 
(August 16, 2022). 

2 Codified at 42 U.S.C. 18795. 

3 Codified at 42 U.S.C. 18795a. 
4 Executive Order 14008, ‘‘Tackling the Climate 

Crisis at Home and Abroad,’’ 86 FR 7619 (Jan. 27, 
2021). 

5 Accessible at https://stage.energy.gov/scep/ 
home-energy-rebate-program. 

Persons engaging in activities that were 
previously generally authorized before the 
date of this determination, but that require 
specific authorization following the 
revocation of the general authorizations for 
Colombia and Egypt, must request specific 
authorization within 30 days of publication 
of this determination in the Federal Register, 
and may continue their activities until DOE 
acts on the request. 

Date: December 29, 2022. 
Jennifer Granholm, 
Secretary of Energy. 

[FR Doc. 2023–01958 Filed 1–30–23; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Notice of Request for Information (RFI) 
Regarding Inflation Reduction Act 
Home Efficiency and Electrification 
Rebate Programs 

AGENCY: Office of State and Community 
Energy Programs, Department of Energy 
(DOE). 
ACTION: Request for information (RFI). 

SUMMARY: The U.S. Department of 
Energy’s (DOE) Office of State and 
Community Energy Programs (SCEP) 
invites public input for its Request for 
Information (RFI) number DE–FOA–DE– 
FOA–0002981 regarding the 
development of best practices for the 
Home Energy Rebate programs in 
accordance with the Inflation Reduction 
Act (IRA). Responses to this RFI will be 
used for planning purposes to develop 
one or multiple opportunities to assist 
states, territories, Indian Tribes, as well 
as potentially other entities, in 
designing, managing, and improving the 
Home Energy Rebate programs. 
DATES: Responses to the RFI must be 
received no later than 8 p.m. EDT on 
March 3, 2023. 
ADDRESSES: Responses to this RFI may 
be submitted in two ways. DOE prefers 
responses that are submitted via this 
online form: https://forms.office.com/g/ 
iuwKCbKpJK. The form includes 
response boxes for all 59 questions 

included in this RFI. Respondents may 
answer as many or as few questions as 
they wish. Using this online form will 
allow DOE to sort and compare 
responses by question, which will help 
agency staff to more easily analyze the 
responses to inform program guidance. 

Responses may also be submitted by 
email to IRAHomeRebates@hq.doe.gov. 
Responses must be provided as a 
Microsoft Word (.docx) attachment to 
the email, with no more than 10 pages 
in length, 12-point font, 1-inch margins. 
It is recommended that attachments 
with file sizes exceeding 25MB be 
compressed (i.e., zipped) to ensure 
message delivery. If submitting 
responses via email, please identify the 
specific question number and topic area 
to which your response is directed, if 
applicable. Respondents may answer as 
many or as few questions as they wish. 
The RFI is located at https://eere- 
exchange.energy.gov/. SCEP does not 
intend to respond to individual 
submissions or publish a compendium 
of responses. 
FOR FURTHER INFORMATION CONTACT: 
Questions may be addressed to Michael 
Forrester, email at IRAHomeRebates@
hq.doe.gov or (202) 586–1215. Further 
instruction can be found in the RFI 
document posted on https://eere- 
exchange.energy.gov/. 
SUPPLEMENTARY INFORMATION: On August 
16, 2022, President Biden signed the 
Inflation Reduction Act.1 The energy 
and climate provisions of this bill 
include tax credits for clean energy 
technologies, $8.8 billion in residential 
energy efficiency rebates, $200 million 
for energy efficiency contractor training, 
and billions more for clean energy 
research and development, community 
investment, energy justice, and 
permitting processes. IRA section 
50121, Home Energy Performance- 
Based, Whole House Rebates (referred to 
as Home Efficiency Rebates) 2 and 
section 50122, High-Efficiency Electric 
Home Rebate Program (referred to as 
Home Electrification Rebates) 3 

established the Home Energy Rebates 
programs. 

SCEP intends to use principles of 
equity and justice to guide IRA 
implementation of these programs, 
consistent with the Biden 
Administration’s commitments to 
ensure that overburdened, underserved, 
and underrepresented individuals and 
communities have access to federal 
resources. The IRA implementation 
processes should advance equity for all, 
including people of color and others 
who have been historically underserved, 
marginalized, and adversely affected by 
persistent poverty and inequality. IRA 
implementation efforts for the Home 
Energy Rebates programs support the 
goal that 40 percent of the overall 
benefits of certain federal investments 
flow to disadvantaged communities (the 
Justice40 Initiative).4 

The implementation of the Home 
Energy Rebates programs aims to help 
American households save money on 
energy bills, upgrade to clean energy 
equipment and improve energy 
efficiency, and reduce indoor and 
outdoor air pollution. DOE estimates 
that the historic home energy efficiency 
and electrification consumer rebates 
authorized will save households up to 
$1 billion annually. More information 
about the Home Energy Rebate programs 
can be found on the program’s website.5 

SCEP is working to distribute these 
funds so that households across the 
country can soon access these benefits. 
Congress has structured these rebate 
programs to be developed and 
implemented by State Energy Offices 
and Indian Tribes, with DOE providing 
guidance, support, and oversight. SCEP 
is seeking to build upon the agency’s 
knowledge of home energy efficiency 
and electrification technologies, tools, 
and programs through this RFI. 

The following table describes the 
purpose, funding levels, and eligible 
entities for the Home Efficiency Rebates 
and Home Electrification Rebates 
programs. 

Program name Authorizing 
statute Funds available Eligible 

recipient(s) Purpose 

Home Efficiency 
Rebates.

IRA Sec. 50121 $4.3 billion for the period of fiscal 
years through September 30, 
2031.

States ............... State energy office ‘‘receiving a grant pursuant to 
this section shall provide rebates to home-
owners and aggregators for whole-house en-
ergy saving retrofits[.]’’ 
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Program name Authorizing 
statute Funds available Eligible 

recipient(s) Purpose 

Home Electrifica-
tion Rebates.

IRA Sec. 50122 $4.275 billion to States and $225 
million to Indian Tribes through 
September 30, 2031.

States and In-
dian Tribes.

The Secretary shall award grants to ‘‘State energy 
offices and Indian Tribes to establish a high-ef-
ficiency electric home rebate program under 
which rebates shall be provided to eligible enti-
ties for qualified electrification projects.’’ 

Purpose 

The purpose of this RFI is to solicit 
input from States, Indian Tribes, local 
governments, energy contractors, labor 
organizations, manufacturers of energy 
efficient home equipment and materials, 
community-based organizations, 
environmental and housing justice 
organizations, disadvantaged 
communities, and other stakeholders to 
inform the DOE’s program guidance for 
the home efficiency and electrification 
rebate programs. This is solely a request 
for information and not a Funding 
Opportunity Announcement. SCEP is 
not accepting applications through the 
release of this RFI. SCEP will consider 
responses to this RFI as it develops 
program guidance, expected to be issued 
as an Administrative and Legal 
Requirements Document in 2023. 
Specifically, SCEP is interested in 
public input on questions across the 
following categories: 

Accessible and Equitable Program Design 
Tribal Implementation of the Home 

Electrification Rebates 
Designing Programs for Maximum Impact 
Integrating Existing Incentives and Programs 
Opt-In Tools, Resources, Technical 

Assistance, and Partnerships 
Income Verification 
Estimating and Measuring Energy Savings 
Eligible Technologies for Rebates 
Data Access and Sharing 
Compliance and Quality Assurance 
Job Creation and Quality 
Buy American and Supply Chain 

Considerations 
Open Response 

Confidential Business Information: 
According to 10 CFR 1004.11, any 
person submitting information that he 
or she believes to be confidential and 
exempt by law from public disclosure 
should submit via email, postal mail, or 
hand delivery two well-marked copies: 
one copy of the document marked 
‘‘confidential’’ including all the 
information believed to be confidential, 
and one copy of the document marked 
‘‘non-confidential’’ with the information 
believed to be confidential deleted. 
Submit these documents via email or on 
a CD, if feasible. DOE will make its own 
determination about the confidential 
status of the information and treat it 
according to its determination. 

Signing Authority 
This document of the Department of 

Energy was signed on January 17, 2023, 
by Dr. Henry McKoy, Director of the 
Office of State and Community Energy 
Programs, pursuant to delegated 
authority from the Secretary of Energy. 
That document with the original 
signature and date is maintained by 
DOE. For administrative purposes only, 
and in compliance with requirements of 
the Office of the Federal Register, the 
undersigned DOE Federal Register 
Liaison Officer has been authorized to 
sign and submit the document in 
electronic format for publication, as an 
official document of the Department of 
Energy. This administrative process in 
no way alters the legal effect of this 
document upon publication in the 
Federal Register. 

Signed in Washington, DC, on January 25, 
2023. 
Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 
[FR Doc. 2023–01873 Filed 1–30–23; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Notice of Availability of Final Waste 
Incidental to Reprocessing Evaluation 
for Vitrified Low Activity Waste and 
Secondary Wastes at the Hanford Site, 
Washington and Waste Incidental to 
Reprocessing Determination 

AGENCY: U.S. Department of Energy. 
ACTION: Notice of availability. 

SUMMARY: The U.S. Department of 
Energy (DOE) announces the availability 
of the Final Waste Incidental to 
Reprocessing Evaluation for Vitrified 
Low-Activity Waste and Secondary 
Wastes at the Hanford Site, Washington 
(Final WIR Evaluation) and associated 
Waste Incidental to Reprocessing 
Determination for Vitrified Low-Activity 
Waste and Secondary Wastes at the 
Hanford Site, Washington (WIR 
Determination). The WIR Determination 
documents DOE’s determination that 
vitrified low-activity waste (VLAW) and 
secondary wastes generated by, or 
derived from, such vitrification using 
the direct feed low-activity waste 

(DFLAW) approach are wastes that are 
incidental to the reprocessing of spent 
nuclear fuel, are not high-level 
radioactive waste (HLW), and are to be 
managed as low-level radioactive waste 
(LLW), pursuant to DOE Order 435.1, 
Radioactive Waste Management, and 
DOE Manual 435.1–1, Radioactive 
Waste Management Manual. DOE 
consulted with the Nuclear Regulatory 
Commission (NRC) and considered 
comments from States, Tribal Nations, 
stakeholders and the public before 
preparing the Final WIR Evaluation and 
WIR Determination. 
ADDRESSES: The Final WIR Evaluation 
and WIR Determination are available on 
the internet at https://www.hanford.gov/ 
page.cfm/VitrifiedLowActivityWaste for 
public review. 
FOR FURTHER INFORMATION CONTACT: For 
further information about the Final WIR 
Evaluation or the WIR Determination, 
please contact Mr. Gary L. Pyles by mail 
at U.S. Department of Energy, Office of 
River Protection, P.O. Box 450, MSIN 
H6–60, Richland, Washington 99352, by 
phone at (509) 376–2670, or by email at 
gary.pyles@rl.doe.gov. 
SUPPLEMENTARY INFORMATION: The 
Hanford site currently stores radioactive 
waste in underground storage tanks. The 
waste was generated, in part, by the 
prior reprocessing of spent nuclear fuel 
during the Manhattan Project and Cold 
War eras, for defense-related nuclear 
research, development and weapons- 
production activities. Hanford’s current 
mission focuses on the cleanup and 
remediation of those wastes and 
ultimate closure of the site. As part of 
that mission, DOE is retrieving waste 
from the Hanford tanks, and has 
decided to separate the tank waste into 
a low-activity waste stream and a high- 
level radioactive waste stream. 

The Final WIR Evaluation concerns 
approximately 23.5 million gallons 
(Mgal) of separated, pretreated and 
vitrified low activity waste from some of 
the underground tanks at the Hanford 
Site in the State of Washington, and the 
secondary wastes generated by, or 
derived from, such vitrification of the 
separated and pretreated low-activity 
waste using the DFLAW approach. 

The DFLAW approach is a two- 
phased approach that will separate and 
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pretreat supernate (essentially the 
upper-most layer of tank waste that 
contains low concentrations of long- 
lived radionuclides) from the Hanford 
tanks, to generate a low-activity waste 
(LAW) stream. For Phase 1, the DFLAW 
approach will begin with in-tank 
settling, separation (removal by 
decanting) of the supernate (including 
dissolved saltcake and interstitial 
liquids), filtration, and then cesium 
removal using ion-exchange columns in 
a tank-side cesium removal (TSCR) unit. 
For Phase 2, DOE will treat additional 
supernate (including dissolved saltcake 
and interstitial liquids) using the same 
processes with either an additional 
TSCR unit or a filtration and cesium 
removal facility. The DFLAW approach 
is expected to remove more than 99 
percent of the cesium and remove other 
key radionuclides. After pretreatment, 
the LAW stream will be sent by transfer 
lines to the Low Activity Waste 
Vitrification Facility at the Hanford Site, 
where it will be vitrified (immobilized 
in borosilicate glass). Approximately 
13,500 containers of vitrified waste will 
be produced using the DFLAW 
approach. DOE plans to dispose of the 
VLAW in the onsite Integrated Disposal 
Facility (IDF), a land disposal facility at 
the Hanford Site. 

The Final WIR Evaluation also 
addresses secondary wastes generated 
by, or derived from, the vitrification of 
the pretreated LAW using the DFLAW 
approach. DOE’s proposed plan is to 
solidify or encapsulate most of these 
secondary wastes in a grout matrix at 
offsite, commercial treatment facilities— 
either Perma-Fix Northwest in Richland, 
Washington, Perma-Fix Diversified 
Scientific Services in Kingston, 
Tennessee, or Waste Control Specialists 
(WCS) near Andrews, Texas, depending 
on the waste stream. Thereafter, most of 
the secondary wastes, generated by or 
derived from vitrification of the LAW 
using the DFLAW approach, would be 
disposed of at the IDF at the Hanford 
Site, and potentially, certain secondary 
wastes may be disposed at the WCS 
Federal Waste Facility (WCS FWF) in 
Texas. 

Implementation of the proposed 
offsite treatment and potential offsite 
disposal is contingent upon completion 
of analysis and issuance of a decision 
document as required by the National 
Environmental Policy Act of 1969, as 
amended, 42 U.S.C. 4321, et seq. 
(NEPA). DOE has prepared the 
Supplement Analysis of the Final Tank 
Closure and Waste Management 
Environmental Impact Statement for the 
Hanford Site, Richland, Washington, 
Offsite Secondary Waste Treatment and 
Disposal (DOE/EIS–0391–SA–03), 

which evaluated DOE’s proposal to 
transport and treat certain solid and 
liquid secondary wastes at licensed and 
permitted commercial treatment 
facilities off the Hanford Site. The 
secondary wastes addressed in the Final 
WIR Evaluation and WIR Determination 
are a subset of the secondary waste 
addressed in the above-referenced 
Supplement Analysis. 

The Supplement Analysis also 
evaluates DOE’s proposal to potentially 
dispose (after treatment) of some of the 
secondary wastes generated by or 
derived from vitrification of the LAW 
using the DFLAW approach, at an 
offsite, licensed and permitted 
commercial disposal facility. The 
secondary wastes would be mixed LLW, 
regulated under the Atomic Energy Act 
of 1954, as amended, and the Resource 
Conservation and Recovery Act of 1976 
(RCRA). The solidification or 
encapsulation of the secondary wastes 
would treat the wastes to meet land 
disposal requirements pursuant to 
RCRA. 

DOE issued DOE Order 435.1 and 
DOE Manual 435.1–1 under the 
authority of the Atomic Energy Act of 
1954, as amended, 42 U.S.C. 2011 et 
seq., the Energy Reorganization Act, 42 
U.S.C. 5801 et seq., and the Department 
of Energy Organization Act, 42 U.S.C. 
7101, et seq. DOE Manual 435.1–1, 
Radioactive Waste Management 
Manual, which accompanies DOE Order 
435.1, Radioactive Waste Management, 
provides for a rigorous evaluation 
process that DOE uses to determine 
whether certain waste from the 
reprocessing of spent nuclear fuel is 
incidental to reprocessing, is not HLW 
and may be managed as LLW. This 
process, set forth in Chapter II.B.(2)(a) of 
DOE Manual 435.1–1, requires 
evaluating and demonstrating that the 
wastes: 

‘‘(1) Have been processed, or will be 
processed, to remove key radionuclides 
to the maximum extent that is 
technically and economically practical; 
and 

(2) Will be managed to meet safety 
requirements comparable to the 
performance objectives set out in 10 
CFR part 61, subpart C, Performance 
Objectives; and 

(3) Are to be managed, pursuant to 
DOE authority under the Atomic Energy 
Act of 1954, as amended, and in 
accordance with the provisions of 
Chapter IV of [DOE Manual 435.1–1], 
provided the waste will be incorporated 
in a solid physical form at a 
concentration that does not exceed the 
applicable concentration limits for Class 
C LLW as set out in 10 CFR 61.55, Waste 
Classification[.]’’ 

The Final WIR Evaluation, including 
its appendices and supporting 
references, documents and demonstrates 
that the VLAW, and the secondary 
waste generated by or derived from 
vitrification using the DFLAW 
approach, will meet the above- 
referenced criteria in DOE Manual 
435.1–1. DOE predicated the Final WIR 
Evaluation on extensive analysis and 
scientific rationale, using a risk- 
informed approach. 

Specifically, the Final WIR Evaluation 
shows that key radionuclides (those 
radionuclides which contribute most 
significantly to radiological dose to 
workers, the public, and the 
environment as well as radionuclides 
listed in 10 CFR 61.55) have been or 
will be removed to the maximum extent 
technically and economically practical. 
The Final WIR Evaluation also projects 
that potential doses to a hypothetical 
member of the public and hypothetical 
inadvertent intruder after IDF closure 
will be well below the doses specified 
in the performance objectives and 
performance measures for LLW. In 
addition, the analyses demonstrate that 
there is reasonable expectation that 
safety requirements comparable to the 
NRC performance objectives at 10 CFR 
part 61, subpart C will be met. For 
secondary wastes potentially disposed 
of at the WCS FWF, the wastes would 
meet the waste acceptance criteria for 
the WCS FWF, which would ensure that 
the performance objectives, including 
doses, would be met for LLW disposal 
as set forth in the Texas Administrative 
Code, which are comparable to the NRC 
performance objectives. In addition, the 
salient secondary wastes will be 
incorporated into a solid form at a 
concentration that does not exceed 
concentration limits for Class C LLW. 

DOE consulted with NRC and 
received comments from the States, 
Tribal Nations, stakeholders and the 
public. After carefully considering NRC 
consultation advice and comments 
received, and performing additional 
analyses, DOE prepared the Final WIR 
Evaluation. Based on the Final WIR 
Evaluation, DOE determined, as 
documented in the associated WIR 
Determination, that the VLAW and 
secondary wastes generated by or 
derived from vitrification using the 
DFLAW approach, are wastes incidental 
to reprocessing, are non-HLW, and are 
to be managed as LLW. 

Signing Authority 
This document of the Department of 

Energy was signed on January 25, 2023, 
by John A. Mullis II, Acting Associate 
Principal Deputy Assistant Secretary for 
Regulatory and Policy Affairs, pursuant 
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to delegated authority from the 
Secretary of Energy. That document 
with the original signature and date is 
maintained by DOE. For administrative 
purposes only, and in compliance with 
requirements of the Office of the Federal 
Register, the undersigned DOE Federal 
Register Liaison Officer has been 
authorized to sign and submit the 
document in electronic format for 
publication, as an official document of 
the Department of Energy. This 
administrative process in no way alters 
the legal effect of this document upon 
publication in the Federal Register. 

Signed in Washington, DC, on January 26, 
2023. 
Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 
[FR Doc. 2023–01961 Filed 1–30–23; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Assistance to Foreign Atomic Energy 
Activities; Secretarial Determination 

AGENCY: National Nuclear Security 
Administration (NNSA), Department of 
Energy (DOE). 
ACTION: Notice. 

SUMMARY: On December 29, 2022, the 
Secretary of Energy (Secretary) issued a 
determination modifying the generally 
authorized destination status of Mexico 
for exports of controlled nuclear 
technology and assistance under DOE’s 
regulation on Assistance to Foreign 
Atomic Energy Activities. Accordingly, 
DOE is publishing this determination. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Katie Strangis, Deputy Director, Office 
of Nonproliferation and Arms Control 
(NPAC), National Nuclear Security 
Administration, Department of Energy, 
1000 Independence Avenue SW, 
Washington, DC 20585, telephone (202) 
586–8623; Mr. Thomas Reilly, Office of 
the General Counsel, GC–74, 
Department of Energy, 1000 
Independence Avenue SW, Washington, 
DC 20585, telephone (202) 586–3417; or 
Mr. Zachary Stern, Office of the General 
Counsel, National Nuclear Security 
Administration, Department of Energy, 
1000 Independence Avenue SW, 
Washington, DC 20585, telephone (202) 
586–8627. 
SUPPLEMENTARY INFORMATION: On 
December 29, 2022, the Secretary issued 
a determination expanding Mexico’s 
generally authorized destination status 
to cover the full scope of exports of 
controlled nuclear technology and 
assistance. The text of the determination 
is reprinted below. The Atomic Energy 

Act of 1954, as amended (42 U.S.C. 
2077) (AEA), enables peaceful nuclear 
trade by helping to assure that nuclear 
technologies exported from the United 
States will not be used for non-peaceful 
purposes. 

Part 810 of title 10, Code of Federal 
Regulations (part 810) implements 
section 57 b.(2) of the AEA, pursuant to 
which the Secretary has granted a 
general authorization for certain 
categories of activities which the 
Secretary has found to be non-inimical 
to the interest of the United States— 
including assistance or transfers of 
technology to the ‘‘generally authorized 
destinations’’ listed in appendix A to 
part 810. 

Signing Authority 
This document of the Department of 

Energy was signed on January 25, 2023, 
by Katie D. Strangis, Deputy Director, 
Office of Nonproliferation and Arms 
Control, National Nuclear Security 
Administration, pursuant to delegated 
authority from the Secretary of Energy. 
That document with the original 
signature and date is maintained by 
DOE. For administrative purposes only, 
and in compliance with requirements of 
the Office of the Federal Register, the 
undersigned DOE Federal Register 
Liaison Officer has been authorized to 
sign and submit the document in 
electronic format for publication, as an 
official document of the Department of 
Energy. This administrative process in 
no way alters the legal effect of this 
document upon publication in the 
Federal Register. 

Signed in Washington, DC, on January 26, 
2023. 
Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 

Appendix 

Set forth below is the full text of the 
Secretarial Determination: 

Determination and Authorization Pursuant 
to Section 57 b.(2) of the Atomic Energy Act 
of 1954, as Amended, Regarding Exports of 
Nuclear Technology and Assistance to 
Mexico 

Having considered the Department of 
Energy’s National Nuclear Security 
Administration (DOE/NNSA) 
recommendation, the Department of State’s 
concurrence, and the consultations with the 
Departments of Defense and Commerce and 
the Nuclear Regulatory Commission, I have 
determined pursuant to section 57 b.(2) of the 
Atomic Energy Act of 1954, as amended, that 
a general authorization under DOE 
regulations at 10 CFR part 810 (Part 810) for 
exports of Part 810—controlled nuclear 
technology and assistance to Mexico will not 
be inimical to the interest of the United 
States, provided that no sensitive nuclear 

technology or assistance described in 10 CFR 
810.7 is involved. 

Whether a destination is determined to be 
generally or specifically authorized depends 
on a number of factors, including the 
existence of a bilateral peaceful nuclear 
cooperation agreement (‘‘123 agreement’’) 
with the United States. The U.S.-Mexico 123 
Agreement entered into force on November 2, 
2022. As such, and in consideration of 
relevant factors, I have determined that 
expanding Mexico’s generally authorized 
status to cover the full scope of exports of 
Part 810-controlled nuclear technology and 
assistance to Mexico under 10 CFR 810.6(a) 
meets the non-inimicality standard. 

I therefore modify Mexico’s status as a 
generally authorized destination under 10 
CFR 810.6(a) to remove the current 
restriction to activities related to INFCIRC/ 
203 Parts 1 and 2 and INFCIRC/825. 

Accordingly, as of the date on which this 
determination is issued, all currently issued 
specific authorizations pursuant to 10 CFR 
810.7(a) of exports of Part 810—controlled 
nuclear technology and assistance to Mexico 
are eligible for the general authorization 
under 10 CFR 810.6(a), subject to the 
reporting requirements described in 10 CFR 
810.12(e). Initial reporting in accordance 
with 10 CFR 810.12(e) may also serve to 
satisfy reporting requirements under 10 CFR 
810.12(b) if specified accordingly. Activities 
subject to 10 CFR 810.7(b)–(c) continue to 
require specific authorization. 
Date: December 29, 2022. 
Jennifer Granholm, 
Secretary of Energy. 

[FR Doc. 2023–01960 Filed 1–30–23; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 2533–062] 

Brainerd Public Utilities; Notice of 
Intent To Prepare an Environmental 
Assessment 

On March 1, 2021, Brainerd Public 
Utilities filed a relicense application for 
the 3.5425-megawatt Brainerd 
Hydroelectric Project No. 2533 (project). 
The project is located on the Mississippi 
River, in the City of Brainerd, in Crow 
Wing County, Minnesota. The project 
does not occupy federal land. 

In accordance with the Commission’s 
regulations, on November 1, 2022, 
Commission staff issued a notice that 
the project was ready for environmental 
analysis (REA notice). Based on the 
information in the record, staff does not 
anticipate that licensing the project 
would constitute a major federal action 
significantly affecting the quality of the 
human environment. Therefore, staff 
intends to prepare an Environmental 
Assessment (EA) on the application to 
relicense the project. 
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1 The Council on Environmental Quality’s (CEQ) 
regulations under 40 CFR 1501.10(b)(1) require that 
EAs be completed within 1 year of the federal 
action agency’s decision to prepare an EA. This 
notice establishes the Commission’s intent to 
prepare an EA for the Boyne River Project. 
Therefore, in accordance with CEQ’s regulations, 
the EA must be issued within 1 year of the issuance 
date of this notice. 

The EA will be issued and circulated 
for review by all interested parties. All 
comments filed on the EA will be 
analyzed by staff and considered in the 
Commission’s final licensing decision. 

The application will be processed 
according to the following schedule. 
Revisions to the schedule may be made 
as appropriate. 

Milestone Target date 

Commission issues EA ............... August 2023.1 
Comments on EA ........................ September 2023. 

Any questions regarding this notice 
may be directed to Patrick Ely at 
patrick.ely@ferc.gov or (202) 502–8570. 

Dated: January 24, 2023. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2023–01872 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 10674–020] 

Kaukauna Utilities; Notice of 
Application Accepted for Filing and 
Soliciting Comments, Motions To 
Intervene, and Protests 

Take notice that the following 
hydroelectric application has been filed 
with the Commission and is available 
for public inspection. 

a. Type of Application: Request to 
amend transmission line route and 
project boundary. 

b. Project No.: 10674–020. 
c. Date Filed: October 31, 2022. 
d. Applicant: Kaukauna Utilities. 
e. Name of Project: Kimberly 

Hydroelectric Project. 
f. Location: The project is located on 

the Fox River in Outagamie County, 
Wisconsin. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)–825(r). 

h. Applicant Contact: Mr. Zachary 
Moureau, Environmental & Compliance 
Manager, Kaukauna Utilities, 777 Island 
Street, Kaukauna, WI 54130, (920) 462– 
0238. 

i. FERC Contact: Mr. Steven Sachs, 
(202) 502–8666, Steven.Sachs@ferc.gov. 

j. Deadline for filing comments, 
motions to intervene, and protests is 30 
days from the issuance of this notice by 
the Commission. The Commission 
strongly encourages electronic filing. 
Please file comments, motions to 
intervene, and protests using the 
Commission’s eFiling system at http://
www.ferc.gov/docs-filing/efiling.asp. 
Commenters can submit brief comments 
up to 6,000 characters, without prior 
registration, using the eComment system 
at http://www.ferc.gov/doc-sfiling/ 
ecomment.asp. You must include your 
name and contact information at the end 
of your comments. For assistance, 
please contact FERC Online Support at 
FERCOnlineSupport@ferc.gov, (866) 
208–3676 (toll free), or (202) 502–8659 
(TTY). In lieu of electronic filing, you 
may submit a paper copy. Submissions 
sent via the U.S. Postal Service must be 
addressed to: Kimberly D. Bose, 
Secretary, Federal Energy Regulatory 
Commission, 888 First Street NE, Room 
1A, Washington, DC 20426. 
Submissions sent via any other carrier 
must be addressed to: Kimberly D. Bose, 
Secretary, Federal Energy Regulatory 
Commission, 12225 Wilkins Avenue, 
Rockville, MD 20852. The first page of 
any filing should include docket 
number P–10674–020. 

The Commission’s Rules of Practice 
and Procedure require all intervenors 
filing documents with the Commission 
to serve a copy of that document on 
each person on the official service list 
for the project. Further, if an intervenor 
files comments or documents with the 
Commission relating to the merits of an 
issue that may affect the responsibilities 
of a particular resource agency, they 
must also serve a copy of the document 
on that resource agency. 

k. Description of Request: The 
applicant proposes to revise the project 
boundary to encompass a relocated 
transmission line which previously ran 
320 feet along the north side of 
Papermill Run and crossed the street to 
the west of the project, but now travels 
366 feet and crosses Papermill Run 
south of the project before traveling to 
the west along the south side of the 
street. The rerouted transmission line 
connects to the grid at the same location 
as the previous line and is buried for its 
entire length. The applicant also 
proposes to exclude land along the river 
shoreline from the project boundary that 
is not needed for project purposes. The 
project boundary revisions would result 
in the net addition of 0.04 acres of land 
to the project. 

l. In addition to publishing the full 
text of this document in the Federal 

Register, the Commission provides all 
interested persons an opportunity to 
view and/or print the contents of this 
document via the internet through the 
Commission’s Home Page (http://
ferc.gov) using the ‘‘eLibrary’’ link. 
Enter the docket number excluding the 
last three digits in the docket number 
field to access the document. For 
assistance, contact FERC at 
FERCOnlineSupport@ferc.gov or call 
toll-free, (886) 208–3676 or TYY, (202) 
502–8659. 

m. Individuals desiring to be included 
on the Commission’s mailing list should 
so indicate by writing to the Secretary 
of the Commission. 

n. Comments, Motions to Intervene, or 
Protests: Anyone may submit 
comments, a motion to intervene, or a 
protest in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214. 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
motions to intervene, or protests must 
be received on or before the specified 
comment date for the particular 
application. 

o. Filing and Service of Responsive 
Documents: Any filing must (1) bear in 
all capital letters the title 
‘‘COMMENTS’’, ‘‘MOTION TO 
INTERVENE’’, or ‘‘PROTEST’’ as 
applicable; (2) set forth in the heading 
the name of the applicant and the 
project number(s) of the application to 
which the filing responds; (3) furnish 
the name, address, and telephone 
number of the person intervening or 
protesting; and (4) otherwise comply 
with the requirements of 18 CFR 
385.2001 through 385.2005. All 
comments, motions to intervene, or 
protests must set forth their evidentiary 
basis. A copy of all other filings in 
reference to this application must be 
accompanied by proof of service on all 
persons listed in the service list 
prepared by the Commission in this 
proceeding, in accordance with 18 CFR 
385.2010. 

Dated: January 13, 2023. 

Kimberly D. Bose, 

Secretary. 
[FR Doc. 2023–01950 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Combined Notice of Filings #1 

Take notice that the Commission 
received the following exempt 
wholesale generator filings: 

Docket Numbers: EG23–65–000. 
Applicants: Storey Energy Center, 

LLC. 
Description: Storey Energy Center, 

LLC submits Notice of Self-Certification 
of Exempt Wholesale Generator Status. 

Filed Date: 1/19/23. 
Accession Number: 20230119–5170. 
Comment Date: 5 p.m. ET 2/9/23. 
Docket Numbers: EG23–66–000. 
Applicants: Texas Solar Nova 1, LLC. 
Description: Texas Solar Nova 1, LLC 

submits Notice of Self-Certification of 
Exempt Wholesale Generator Status. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5011. 
Comment Date: 5 p.m. ET 2/10/23. 
Take notice that the Commission 

received the following electric rate 
filings: 

Docket Numbers: ER23–451–001. 
Applicants: TN Solar 1, LLC. 
Description: Compliance filing: TN 

Solar 1 Notification of Test Power 
&amp; Lease Commencement to be 
effective 11/18/2022. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5131. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–452–001. 
Applicants: EEC Skyhawk Lessee 

LLC. 
Description: Compliance filing: EEC 

Skyhawk Notification of Test Power 
&amp; Lease Commencement to be 
effective 12/31/9998. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5132. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–512–001. 
Applicants: PJM Interconnection, 

L.L.C. 
Description: Tariff Amendment: 

Request to Defer Action-Amended ISA 
No. 6007; Queue No. AD2–115; Docket 
ER23–512 to be effective 12/31/9998. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5012. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–853–000; 

ER23–854–000; ER23–884–000. 
Applicants: Sonoran Solar Energy, 

LLC, Storey Energy Center, LLC, Saint 
Energy Storage II, LLC. 

Description: Supplement to January 
17 & 18, 2023 Saint Energy Storage II, 
LLC, et al. Application for Market-Based 
Rate Authorization. 

Filed Date: 1/19/23. 
Accession Number: 20230119–5238. 
Comment Date: 5 p.m. ET 2/9/23. 
Docket Numbers: ER23–903–000; 

TS23–2–000. 
Applicants: Happy Solar 1, LLC, 

Happy Solar 1, LLC. 
Description: Request for Temporary 

Waiver, et al. of Happy Solar 1, LLC. 
Filed Date: 1/19/23. 
Accession Number: 20230119–5144. 
Comment Date: 5 p.m. ET 2/9/23. 
Docket Numbers: ER23–905–000. 
Applicants: Midcontinent 

Independent System Operator, Inc., ITC 
Midwest LLC. 

Description: § 205(d) Rate Filing: 
Midcontinent Independent System 
Operator, Inc. submits tariff filing per 
35.13(a)(2)(iii): 2023–01–20_SA 3974 
ITC Midwest-Interstate Power E&P 
(J1734) to be effective 1/12/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5027. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–906–000. 
Applicants: Midcontinent 

Independent System Operator, Inc., 
Great River Energy, Northern States 
Power Company, a Minnesota 
corporation. 

Description: § 205(d) Rate Filing: 
Midcontinent Independent System 
Operator, Inc. submits tariff filing per 
35.13(a)(2)(iii): 2023–01–20_SA 3962 
NSPM–GRE Winthrop TIA to be 
effective 1/31/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5028. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–907–000. 
Applicants: Niagara Mohawk Power 

Corporation, New York Independent 
System Operator, Inc. 

Description: § 205(d) Rate Filing: 
Niagara Mohawk Power Corporation 
submits tariff filing per 35.13(a)(2)(iii): 
Niagara Mohawk Section 205 Filing: 
TSC Formula Rate Revisions to be 
effective 3/22/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5072. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–908–000. 
Applicants: Duke Energy Progress, 

LLC. 
Description: Tariff Amendment: DEP– 

NCEMC—Cancellation of RS No. 134 to 
be effective 3/22/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5073. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–909–000. 
Applicants: International 

Transmission Company. 
Description: § 205(d) Rate Filing: 

CIAC Agreement with DTE to be 
effective 3/22/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5078. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–910–000. 
Applicants: Midcontinent 

Independent System Operator, Inc. 
Description: § 205(d) Rate Filing: 

2023–01–20_SA 2328 California Ridge- 
Ameren 4th Rev GIA (H100 J196) to be 
effective 1/6/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5086. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–911–000. 
Applicants: ISO New England Inc., 

New England Power Pool Participants 
Committee. 

Description: § 205(d) Rate Filing: ISO 
New England Inc. submits tariff filing 
per 35.13(a)(2)(iii): ISO–NE/NEPOOL; 
Revisions to Clarify the Calculation of 
CTR to PPU to be effective 3/21/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5089. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–912–000. 
Applicants: Sun Streams Expansion, 

LLC. 
Description: § 205(d) Rate Filing: 

Market-Based Rate Application and 
Request for Expedited Action to be 
effective 3/6/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5091. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–913–000. 
Applicants: UNS Electric, Inc. 
Description: § 205(d) Rate Filing: 

Engineering and Materials Agreement to 
be effective 1/23/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5109. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–914–000. 
Applicants: Midcontinent 

Independent System Operator, Inc. 
Description: § 205(d) Rate Filing: 

2023–01–20_SA 6522 MISO-Manitowoc 
Public Utilities SSR Agreement for 
Lakefront 9 to be effective 2/1/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5127. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: ER23–915–000. 
Applicants: Michael Best & Friedrich, 

LLP. 
Description: Middletown Energy 

Storage LLC Requests Prospective, 
Limited Tariff Waiver of Attachment S 
of the New York Independent System 
Operator Inc. OATT. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5170. 
Comment Date: 5 p.m. ET 1/27/23. 
Docket Numbers: ER23–916–000. 
Applicants: Michael Best & Friedrich, 

LLP. 
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1 The Council on Environmental Quality’s (CEQ) 
regulations under 40 CFR 1501.10(b)(1) require that 
EAs be completed within 1 year of the Federal 
action agency’s decision to prepare an EA. This 
notice establishes the Commission’s intent to 
prepare an EA for the Grand Rapids Project. 
Therefore, in accordance with CEQ’s regulations, 
the EA must be issued within 1 year of the issuance 
date of this notice. 

Description: Athens Energy Storage 
LLC Requests Prospective, Limited 
Tariff Waiver of Attachment S of the 
New York Independent System Operator 
Inc. OATT. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5173. 
Comment Date: 5 p.m. ET 1/27/23. 

Docket Numbers: ER23–917–000. 
Applicants: Midcontinent 

Independent System Operator, Inc. 
Description: § 205(d) Rate Filing: 

2023–01–20_Submittal of Schedule 43L 
Lakefront 9 SSR Cost Allocation to be 
effective 2/1/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5185. 
Comment Date: 5 p.m. ET 2/10/23. 

Take notice that the Commission 
received the following public utility 
holding company filings: 

Docket Numbers: PH23–2–000. 
Applicants: BlackRock, Inc. 
Description: BlackRock, Inc. submits 

FERC–65A Notice of Material Change in 
Fact to Waiver Notification. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5108. 
Comment Date: 5 p.m. ET 2/10/23. 

The filings are accessible in the 
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/ 
fercgensearch.asp) by querying the 
docket number. 

Any person desiring to intervene or 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s 
Regulations (18 CFR 385.211 and 
385.214) on or before 5:00 p.m. Eastern 
time on the specified comment date. 
Protests may be considered, but 
intervention is necessary to become a 
party to the proceeding. 

eFiling is encouraged. More detailed 
information relating to filing 
requirements, interventions, protests, 
service, and qualifying facilities filings 
can be found at: http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf. For 
other information, call (866) 208–3676 
(toll free). For TTY, call (202) 502–8659. 

Dated: January 20, 2023. 

Debbie-Anne A. Reese, 
Deputy Secretary. 
[FR Doc. 2023–01946 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 2362–044] 

Allete, Inc.; Notice of Intent To Prepare 
an Environmental Assessment 

On December 20, 2021, Allete, Inc. 
filed a relicense application for the 2.1- 
megawatt Grand Rapids Hydroelectric 
Project No. 2362 (project). The project is 
located on the Mississippi River near 
the City of Grand Rapids in Itasca 
County, Minnesota. The project does not 
occupy Federal land. 

In accordance with the Commission’s 
regulations, on October 28, 2022, 
Commission staff issued a notice that 
the project was ready for environmental 
analysis (REA notice). Based on the 
information in the record, staff does not 
anticipate that licensing the project 
would constitute a major Federal action 
significantly affecting the quality of the 
human environment. Therefore, staff 
intends to prepare an Environmental 
Assessment (EA) on the application to 
relicense the project. 

The EA will be issued and circulated 
for review by all interested parties. All 
comments filed on the EA will be 
analyzed by staff and considered in the 
Commission’s final licensing decision. 

The application will be processed 
according to the following schedule. 
Revisions to the schedule may be made 
as appropriate. 

Milestone Target date 

Commission issues EA ............ August 2023.1 
Comments on EA ..................... September 2023. 

Any questions regarding this notice 
may be directed to Laura Washington at 
laura.washington@ferc.gov or (202) 502– 
6072. 

Dated: January 25, 2023. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. 2023–01935 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER23–884–000] 

Sonoran Solar Energy, LLC; 
Supplemental Notice That Initial 
Market-Based Rate Filing Includes 
Request for Blanket Section 204 
Authorization 

This is a supplemental notice in the 
above-referenced proceeding of Sonoran 
Solar Energy, LLC’s application for 
market-based rate authority, with an 
accompanying rate tariff, noting that 
such application includes a request for 
blanket authorization, under 18 CFR 
part 34, of future issuances of securities 
and assumptions of liability. 

Any person desiring to intervene or to 
protest should file with the Federal 
Energy Regulatory Commission, 888 
First Street NE, Washington, DC 20426, 
in accordance with Rules 211 and 214 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 385.211 and 
385.214). Anyone filing a motion to 
intervene or protest must serve a copy 
of that document on the Applicant. 

Notice is hereby given that the 
deadline for filing protests with regard 
to the applicant’s request for blanket 
authorization, under 18 CFR part 34, of 
future issuances of securities and 
assumptions of liability, is February 9, 
2023. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http://
www.ferc.gov. To facilitate electronic 
service, persons with internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 

Persons unable to file electronically 
may mail similar pleadings to the 
Federal Energy Regulatory Commission, 
888 First Street NE, Washington, DC 
20426. Hand delivered submissions in 
docketed proceedings should be 
delivered to Health and Human 
Services, 12225 Wilkins Avenue, 
Rockville, Maryland 20852. 

In addition to publishing the full text 
of this document in the Federal 
Register, the Commission provides all 
interested persons an opportunity to 
view and/or print the contents of this 
document via the internet through the 
Commission’s Home Page (http://
www.ferc.gov) using the ‘‘eLibrary’’ link. 
Enter the docket number excluding the 
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last three digits in the docket number 
field to access the document. At this 
time, the Commission has suspended 
access to the Commission’s Public 
Reference Room, due to the 
proclamation declaring a National 
Emergency concerning the Novel 
Coronavirus Disease (COVID–19), issued 
by the President on March 13, 2020. For 
assistance, contact the Federal Energy 
Regulatory Commission at 
FERCOnlineSupport@ferc.gov or call 
toll-free, (886) 208–3676 or TYY, (202) 
502–8659. 

Dated: January 20, 2023. 
Debbie-Anne A. Reese, 
Deputy Secretary. 
[FR Doc. 2023–01947 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Combined Notice of Filings #1 

Take notice that the Commission 
received the following electric rate 
filings: 

Docket Numbers: ER20–1977–003. 
Applicants: Versant Power. 
Description: Compliance filing: 

Revised Joint Offer of Settlement Re: 
Maine Public District Charges (ER20– 
1977) to be effective N/A. 

Filed Date: 1/25/23. 
Accession Number: 20230125–5052. 
Comment Date: 5 p.m. ET 2/15/23. 
Docket Numbers: ER23–426–001. 
Applicants: California Independent 

System Operator Corporation. 
Description: Compliance filing: 2023– 

01–24 Amended Compliance Filing— 
NAESB Standards Version 003.3 to be 
effective 12/31/9998. 

Filed Date: 1/24/23. 
Accession Number: 20230124–5138. 
Comment Date: 5 p.m. ET 2/14/23. 
Docket Numbers: ER23–427–001. 
Applicants: California Independent 

System Operator Corporation. 
Description: Compliance filing: 2023– 

01–24 Amended Waiver Filing—NAESB 
Standards Version 003.3 to be effective 
N/A. 

Filed Date: 1/24/23. 
Accession Number: 20230124–5139. 
Comment Date: 5 p.m. ET 2/14/23. 
Docket Numbers: ER23–652–000. 
Applicants: Happy Solar 1, LLC. 
Description: Supplement to December 

16, 2022, to Petition for Acceptance of 
Initial Market-Based Rate Tariff, 
Waivers and Blanket Authority Happy 
Solar 1, LLC tariff filing. 

Filed Date: 1/19/23. 

Accession Number: 20230119–5156. 
Comment Date: 5 p.m. ET 1/30/23. 
Docket Numbers: ER23–926–000. 
Applicants: LS Power Grid California, 

LLC. 
Description: Compliance filing: LS 

Power Grid California Order No. 864 
Compliance Update to be effective 3/27/ 
2023. 

Filed Date: 1/24/23. 
Accession Number: 20230124–5137. 
Comment Date: 5 p.m. ET 2/14/23. 
Docket Numbers: ER23–927–000. 
Applicants: Mitsui Bussan 

Commodities, Ltd. 
Description: § 205(d) Rate Filing: 

Normal filing 2023 to be effective 1/26/ 
2023. 

Filed Date: 1/25/23. 
Accession Number: 20230125–5000. 
Comment Date: 5 p.m. ET 2/15/23. 
Docket Numbers: ER23–929–000. 
Applicants: Southwest Power Pool, 

Inc. 
Description: § 205(d) Rate Filing: 

2900R19 KMEA NITSA NOA to be 
effective 1/1/2023. 

Filed Date: 1/25/23. 
Accession Number: 20230125–5022. 
Comment Date: 5 p.m. ET 2/15/23. 
Docket Numbers: ER23–930–000. 
Applicants: Southwest Power Pool, 

Inc. 
Description: § 205(d) Rate Filing: 

2236R16 Golden Spread Electric 
Cooperative, Inc. NITSA NOA to be 
effective 1/1/2023. 

Filed Date: 1/25/23. 
Accession Number: 20230125–5049. 
Comment Date: 5 p.m. ET 2/15/23. 
Docket Numbers: ER23–931–000. 
Applicants: American Electric Power 

Service Corporation, PJM 
Interconnection, L.L.C. 

Description: Compliance filing: 
American Electric Power Service 
Corporation submits tariff filing per 35: 
AEP submits Informational Filing about 
Att. 1 of ILDSA, SA No. 1336 to be 
effective N/A. 

Filed Date: 1/25/23. 
Accession Number: 20230125–5078. 
Comment Date: 5 p.m. ET 2/15/23. 
Docket Numbers: ER23–932–000. 
Applicants: AEP Texas Inc. 
Description: § 205(d) Rate Filing: 

AEPTX-Southwest Texas EC-Golden 
Spread EC (Shell Bailey) FDA to be 
effective 1/12/2023. 

Filed Date: 1/25/23. 
Accession Number: 20230125–5079. 
Comment Date: 5 p.m. ET 2/15/23. 
The filings are accessible in the 

Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/ 
fercgensearch.asp) by querying the 
docket number. 

Any person desiring to intervene or 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s 
Regulations (18 CFR 385.211 and 
385.214) on or before 5:00 p.m. Eastern 
time on the specified comment date. 
Protests may be considered, but 
intervention is necessary to become a 
party to the proceeding. 

eFiling is encouraged. More detailed 
information relating to filing 
requirements, interventions, protests, 
service, and qualifying facilities filings 
can be found at: http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf. For 
other information, call (866) 208–3676 
(toll free). For TTY, call (202) 502–8659. 

Dated: January 25, 2023. 
Debbie-Anne A. Reese, 
Deputy Secretary. 
[FR Doc. 2023–01948 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. IN13–15–000] 

BP America Inc., BP Corporation North 
America Inc., BP America Production 
Company, and BP Energy Company; 
Updated Notice of Designation of 
Commission Staff as Non-Decisional 

With respect to orders issued by the 
Commission in the above-captioned 
docket, with the exceptions noted 
below, the staff of the Office of 
Enforcement are designated as non- 
decisional in deliberations by the 
Commission in this docket. 
Accordingly, pursuant to 18 CFR 
385.2202 (2022), they will not serve as 
advisors to the Commission or take part 
in the Commission’s review of any offer 
of settlement. Likewise, as non- 
decisional staff, pursuant to 18 CFR 
385.2201 (2022), they are prohibited 
from communicating with advisory staff 
concerning any deliberations in this 
docket. 

Exceptions to this designation as non- 
decisional are: 
Grace Kwon 
Laura Vallance 
Jennifer Gordon 
Joseph Cleaver 
David Mason 
Erin Melly 

Dated: January 24, 2023. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2023–01871 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 
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1 A pipeline loop is a segment of pipe constructed 
next to an existing pipeline to increase capacity. 

2 Consideration of Greenhouse Gas Emissions in 
Natural Gas Infrastructure Project Reviews, 178 
FERC ¶ 61,108 (2022); 178 FERC ¶ 61,197 (2022). 

3 A ‘‘pig’’ is a tool that the pipeline company 
inserts into and pushes through the pipeline for 
cleaning, conducting internal inspections, or other 
purposes. 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP22–44–000] 

Equitrans, L.P.; Notice of Availability of 
the Final Environmental Impact 
Statement for the Proposed Ohio 
Valley Connector Expansion Project 

The staff of the Federal Energy 
Regulatory Commission (FERC or 
Commission) has prepared a final 
environmental impact statement (EIS) 
for the Ohio Valley Expansion Project 
(Project), proposed by Equitrans, LP 
(Equitrans) in the above-referenced 
docket. Equitrans requests authorization 
to construct and operate approximately 
5.5 miles of new pipeline and pipeline 
loop; 1 acquire and add compression to 
one non-jurisdictional compressor 
station; and add compression at two 
existing compression facilities in 
Pennsylvania, West Virginia, and Ohio. 
The Project would provide 
approximately 350,000 dekatherms per 
day of natural gas to mid-continent and 
Gulf Coast markets, create new 
transportation paths, and provide long- 
term reliability. 

The final EIS assesses the potential 
environmental effects of the 
construction and operation of the 
Project in accordance with the 
requirements of the National 
Environmental Policy Act (NEPA). 
FERC staff concludes that approval of 
the proposed Project, with the 
mitigation measures recommended in 
the EIS, would not result in significant 
adverse impacts. Regarding climate 
change impacts, this EIS is not 
characterizing the Project’s greenhouse 
gas emissions as significant or 
insignificant because the Commission is 
conducting a generic proceeding to 
determine whether and how the 
Commission will conclude significance 
going forward.2 The EIS also concludes 
that no system, route, or other 
alternative would meet the Project 
objective while providing a significant 
environmental advantage over the 
Project as proposed. 

The U.S. Army Corps of Engineers 
Huntington District (COE) participated 
as a cooperating agency in the 
preparation of the EIS. A cooperating 
agency has jurisdiction by law or special 
expertise with respect to resources 
potentially affected by the proposal and 
participate in the NEPA analysis. 

Although a cooperating agency provides 
input to the conclusions and 
recommendations presented in an EIS, 
the agency may present its own 
conclusions and recommendations in 
any applicable Record of Decision for a 
project. Accordingly, the final EIS for 
this Project is intended to fulfill the 
COE’s NEPA obligations, as applicable, 
and to support the COE’s subsequent 
conclusions and decisions. 

The final EIS addresses the potential 
environmental effects of the 
construction and operation of the 
following Project facilities: 
Greene County, Pennsylvania 

• Acquisition of the existing non- 
jurisdictional Cygrymus Compressor 
Station and addition of two Solar 
Taurus 70 turbines; 

• approximately 0.5 mile of new 16- 
inch-diameter natural gas pipeline (H– 
327); 

• approximately 0.5 mile of new 12- 
inch-diameter natural gas pipeline (H– 
328); and 

• ancillary facilities, such as a valve 
yard, taps, and internal inspection 
device (e.g., pig launchers and 
receivers3). 
Wetzel County, West Virginia 

• addition of one Solar Mars 100 
compressor at the existing Corona 
Compressor Station; 

• approximately 3.7 miles of new 24- 
inch-diameter natural gas pipeline (H– 
326); 

• approximately 129 feet of new 8- 
inch-diameter natural gas pipeline (H– 
329); 

• approximately 0.7 mile of new 16- 
inch-diameter natural gas pipeline (H– 
330); 

• approximately 0.09 mile of new 16- 
inch-diameter natural gas pipeline (H– 
330 Spur); 

• approximately 160 feet of new 12- 
inch-diameter natural gas pipeline; and 

• ancillary facilities, such as mainline 
valves, valve yards, measuring 
equipment, and pigging facilities. 
Monroe County, Ohio 

• addition of one Solar Titan 130 
compressor at the existing Plasma 
Compressor Station. 

The Commission mailed a copy of the 
Notice of Availability of the final EIS to 
federal, state, and local government 
representatives and agencies; elected 
officials; environmental and public 
interest groups; Native American tribes; 
potentially affected landowners and 
other interested individuals and groups; 

and newspapers and libraries in the 
Project area. The final EIS is only 
available in electronic format. It may be 
viewed and downloaded from the 
FERC’s website (www.ferc.gov), on the 
natural gas environmental documents 
page (https://www.ferc.gov/industries- 
data/natural-gas/environment/ 
environmental-documents). In addition, 
the final EIS may be accessed by using 
the eLibrary link on the FERC’s website. 
Click on the eLibrary link (https://
elibrary.ferc.gov/eLibrary/search) select 
‘‘General Search’’ and enter the docket 
number in the ‘‘Docket Number’’ field, 
excluding the last three digits (i.e., 
CP22–44). Be sure you have selected an 
appropriate date range. For assistance, 
please contact FERC Online Support at 
FercOnlineSupport@ferc.gov or toll free 
at (866) 208–3676, or for TTY, contact 
(202) 502–8659. 

In accordance with the Council on 
Environmental Quality’s (CEQ) 
regulations implementing NEPA, no 
agency decision on a proposed action 
may be made until 30 days after the U.S. 
Environmental Protection Agency 
publishes a notice of availability of the 
final EIS in the Federal Register. 
However, the CEQ regulations provide 
an exception to this rule when an 
agency decision is subject to a formal 
internal appeal process that allows other 
agencies or the public to make their 
views known. In such cases, the agency 
decision may be made at the same time 
the notice of the final EIS is published, 
allowing both periods to run 
concurrently. The Commission decision 
for this proposed action is subject to a 
30-day rehearing period. 

The final EIS is not a decision 
document. It presents Commission 
staff’s independent analysis of the 
environmental issues for the 
Commission to consider when 
addressing the merits of all issues in 
this proceeding. 

Additional information about the 
Project is available from the 
Commission’s Office of External Affairs, 
at (866) 208–FERC, or on the FERC 
website (www.ferc.gov) using the 
eLibrary link. The eLibrary link also 
provides access to the texts of all formal 
documents issued by the Commission, 
such as orders, notices, and 
rulemakings. 

In addition, the Commission offers a 
free service called eSubscription which 
allows you to keep track of all formal 
issuances and submittals in specific 
dockets. This can reduce the amount of 
time you spend researching proceedings 
by automatically providing you with 
notification of these filings, document 
summaries, and direct links to the 
documents. Go to https://www.ferc.gov/ 
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ferc-online/overview to register for 
eSubscription. 

Dated: January 20, 2023. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2023–01931 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[P–2551–091] 

Indiana Michigan Power Company; 
Notice of Application Accepted for 
Filing and Soliciting Comments, 
Motions To Intervene, and Protests 

Take notice that the following 
hydroelectric application has been filed 
with the Commission and is available 
for public inspection. 

a. Type of Application: Request to 
amend winter reservoir elevation. 

b. Project No.: 2551–091. 
c. Date Filed: November 7, 2022. 
d. Applicant: Indiana Michigan Power 

Company. 
e. Name of Project: Buchanan 

Hydroelectric Project. 
f. Location: The project is located on 

the St. Joseph River in Berrien County, 
Michigan. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Edward S. 
Brennan, Plant Environmental 
Coordinator Principal, American 
Electric Power, 40 Franklin Road SW, 
Roanoke, VA 24011 (540) 985–2984. 

i. FERC Contact: Mr. Steven Sachs, 
(202) 502–8666, Steven.Sachs@ferc.gov. 

j. Deadline for filing comments, 
motions to intervene, and protests is 30 
days from the issuance of this notice by 
the Commission. The Commission 
strongly encourages electronic filing. 
Please file comments, motions to 
intervene, and protests using the 
Commission’s eFiling system at http://
www.ferc.gov/docs-filing/efiling.asp. 
Commenters can submit brief comments 
up to 6,000 characters, without prior 
registration, using the eComment system 
at http://www.ferc.gov/doc-sfiling/ 
ecomment.asp. You must include your 
name and contact information at the end 
of your comments. For assistance, 
please contact FERC Online Support at 
FERCOnlineSupport@ferc.gov, (866) 
208–3676 (toll free), or (202) 502–8659 
(TTY). In lieu of electronic filing, you 
may submit a paper copy. Submissions 
sent via the U.S. Postal Service must be 
addressed to: Kimberly D. Bose, 
Secretary, Federal Energy Regulatory 

Commission, 888 First Street NE, Room 
1A, Washington, DC 20426. 
Submissions sent via any other carrier 
must be addressed to: Kimberly D. Bose, 
Secretary, Federal Energy Regulatory 
Commission, 12225 Wilkins Avenue, 
Rockville, MD 20852. The first page of 
any filing should include docket 
number P–2551–091. 

The Commission’s Rules of Practice 
and Procedure require all intervenors 
filing documents with the Commission 
to serve a copy of that document on 
each person on the official service list 
for the project. Further, if an intervenor 
files comments or documents with the 
Commission relating to the merits of an 
issue that may affect the responsibilities 
of a particular resource agency, they 
must also serve a copy of the document 
on that resource agency. 

k. Description of Request: The 
applicant’s license allows it to operate 
the project reservoir at an elevation of 
637.0 ± 0.25 feet National Geodetic 
Vertical Datum (NGVD) between 
December 1 and March 31 to control ice 
buildup, which is 0.50 feet lower than 
the normal elevation during the 
remainder of the year. The applicant 
requests that its license be amended to 
allow it to operate the reservoir at an 
elevation of 637.20 ± 0.25 feet NGVD 
between December 1 and March 31 to 
better control ice. 

l. In addition to publishing the full 
text of this document in the Federal 
Register, the Commission provides all 
interested persons an opportunity to 
view and/or print the contents of this 
document via the internet through the 
Commission’s Home Page (http://
ferc.gov) using the ‘‘eLibrary’’ link. 
Enter the docket number excluding the 
last three digits in the docket number 
field to access the document. For 
assistance, contact FERC at 
FERCOnlineSupport@ferc.gov or call 
toll-free, (886) 208–3676 or TYY, (202) 
502–8659. 

m. Individuals desiring to be included 
on the Commission’s mailing list should 
so indicate by writing to the Secretary 
of the Commission. 

n. Comments, Motions to Intervene, or 
Protests: Anyone may submit 
comments, a motion to intervene, or a 
protest in accordance with the 
requirements of Rules of Practice and 
Procedure, 18 CFR 385.210, .211, .214. 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
motions to intervene, or protests must 
be received on or before the specified 

comment date for the particular 
application. 

o. Filing and Service of Responsive 
Documents: Any filing must (1) bear in 
all capital letters the title 
‘‘COMMENTS’’, ‘‘MOTION TO 
INTERVENE’’, or ‘‘PROTEST’’ as 
applicable; (2) set forth in the heading 
the name of the applicant and the 
project number(s) of the application to 
which the filing responds; (3) furnish 
the name, address, and telephone 
number of the person intervening or 
protesting; and (4) otherwise comply 
with the requirements of 18 CFR 
385.2001 through 385.2005. All 
comments, motions to intervene, or 
protests must set forth their evidentiary 
basis. A copy of all other filings in 
reference to this application must be 
accompanied by proof of service on all 
persons listed in the service list 
prepared by the Commission in this 
proceeding, in accordance with 18 CFR 
385.2010. 

Dated: January 24, 2023. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2023–01870 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER23–883–000] 

Bell Ridge Solar, LLC; Supplemental 
Notice That Initial Market-Based Rate 
Filing Includes Request for Blanket 
Section 204 Authorization 

This is a supplemental notice in the 
above-referenced proceeding of Bell 
Ridge Solar, LLC’s application for 
market-based rate authority, with an 
accompanying rate tariff, noting that 
such application includes a request for 
blanket authorization, under 18 CFR 
part 34, of future issuances of securities 
and assumptions of liability. 

Any person desiring to intervene or to 
protest should file with the Federal 
Energy Regulatory Commission, 888 
First Street NE, Washington, DC 20426, 
in accordance with Rules 211 and 214 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 385.211 and 
385.214). Anyone filing a motion to 
intervene or protest must serve a copy 
of that document on the Applicant. 

Notice is hereby given that the 
deadline for filing protests with regard 
to the applicant’s request for blanket 
authorization, under 18 CFR part 34, of 
future issuances of securities and 
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1 18 CFR 385.216(b) (2021). 

assumptions of liability, is February 9, 
2023. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http://
www.ferc.gov. To facilitate electronic 
service, persons with internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 

Persons unable to file electronically 
may mail similar pleadings to the 
Federal Energy Regulatory Commission, 
888 First Street NE, Washington, DC 
20426. Hand delivered submissions in 
docketed proceedings should be 
delivered to Health and Human 
Services, 12225 Wilkins Avenue, 
Rockville, Maryland 20852. 

In addition to publishing the full text 
of this document in the Federal 
Register, the Commission provides all 
interested persons an opportunity to 
view and/or print the contents of this 
document via the internet through the 
Commission’s Home Page (http://
www.ferc.gov) using the ‘‘eLibrary’’ link. 
Enter the docket number excluding the 
last three digits in the docket number 
field to access the document. At this 
time, the Commission has suspended 
access to the Commission’s Public 
Reference Room, due to the 
proclamation declaring a National 
Emergency concerning the Novel 
Coronavirus Disease (COVID–19), issued 
by the President on March 13, 2020. For 
assistance, contact the Federal Energy 
Regulatory Commission at 
FERCOnlineSupport@ferc.gov or call 
toll-free, (886) 208–3676 or TYY, (202) 
502–8659. 

Dated: January 20, 2023. 
Debbie-Anne A. Reese, 
Deputy Secretary. 
[FR Doc. 2023–01944 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket Nos. AD22–11–000, AD21–9–000] 

Office of Public Participation 
Fundamentals for Participating in 
FERC Matters; Notice of Virtual 
Workshop: WorkshOPP on Tips for 
Powerful Comments 

Take notice that Federal Energy 
Regulatory Commission (Commission) 

staff will convene, in the above- 
referenced proceeding, a virtual 
workshop on February 23, 2023, from 
1:00 p.m. to 2:30 p.m. Eastern time, to 
discuss tips for writing comments. 
Commissioner James Danly and 
Commission staff will share their views 
on the role of comments in Commission 
decision-making to facilitate increased 
and effective public participation. The 
workshop will be held virtually. 

The workshop will be open for the 
public to attend, and there is no fee for 
attendance. Further details on the 
workshop can be found on the FERC’s 
Office of Public Participation website. 
Information about the workshop will 
also be posted on the Calendar of Events 
on the Commission’s website, 
www.ferc.gov, prior to the event. 

The workshop will be accessible 
under section 508 of the Rehabilitation 
Act of 1973. For accessibility 
accommodations, please send an email 
to accessibility@ferc.gov or call toll free 
1–866–208–3372 (voice) or 202–502– 
8659 (TTY)or send a FAX to 202–208– 
2106 with the required 
accommodations. 

For more information about the 
workshop, please contact Amanda 
Bradshaw of the Commission’s Office of 
Public Participation at 202–502–6543 or 
send an email to OPP@ferc.gov. 

Dated: January 25, 2023. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2023–01934 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project Nos. 12790–007; 12790–016] 

Andrew Peklo III; Pomperaug Hydro, 
LLC; Notice of Effectiveness of 
Withdrawal of Application To Transfer 
License and Financing Plan 

On September 24, 2018, Andrew 
Peklo, III and Pomperaug Hydro LLC 
jointly filed an application to transfer 
the license (Transfer Application) for 
the 76-kilowatt Pomperaug 
Hydroelectric Project No. 12790. On 
October 5, 2018, and supplemented on 
March 25, 2019, and June 25, 2020, Mr. 
Peklo filed for Commission approval a 
Project Financing Plan (Financing Plan) 
pursuant to Article 205 of the license. 
On November 22, 2022, Mr. Peklo filed 
a notice of withdrawal of the Transfer 
Application and the Financing Plan. 
The unconstructed project is located at 
the existing dam on the Pomperaug 

River, in the Town of Woodbury, in 
Litchfield County, Connecticut. 

No motion in opposition to the notice 
of withdrawal has been filed, and the 
Commission has taken no action to 
disallow the withdrawal. Pursuant to 
Rule 216(b) of the Commission’s Rules 
of Practice and Procedure, 1 the 
withdrawal of the Transfer Application 
and the Financing Plan became effective 
on December 7, 2022, and these 
proceedings are hereby terminated. 

Dated: January 20, 2023. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2023–01932 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Combined Notice of Filings 

Take notice that the Commission has 
received the following Natural Gas 
Pipeline Rate and Refund Report filings: 

Filings Instituting Proceedings 

Docket Numbers: PR23–23–000. 
Applicants: Questar Gas Company. 
Description: § 284.123 Rate Filing: 

Rate changes 2023 to be effective 1/1/ 
2024. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5083. 
Comment Date: 5 p.m. ET 2/10/23. 
Docket Numbers: RP23–361–000. 
Applicants: Transcontinental Gas 

Pipe Line Company, LLC. 
Description: § 4(d) Rate Filing: Rate 

Schedule GSS/LSS Tracker Filing EGTS 
Settlement to be effective 4/1/2022. 

Filed Date: 1/19/23. 
Accession Number: 20230119–5171. 
Comment Date: 5 p.m. ET 1/31/23. 
Docket Numbers: RP23–362–000. 
Applicants: Equitrans, L.P. 
Description: § 4(d) Rate Filing: 

Negotiated Rate Agreement—1/20/2023 
to be effective 1/20/2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5019. 
Comment Date: 5 p.m. ET 2/1/23. 
Docket Numbers: RP23–363–000. 
Applicants: SG Resources Mississippi, 

L.L.C. 
Description: § 4(d) Rate Filing: SG 

Resources Mississippi, L.L.C. Revisions 
to FERC Gas Tarif to be effective 2/21/ 
2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5055. 
Comment Date: 5 p.m. ET 2/1/23. 
Docket Numbers: RP23–364–000. 

VerDate Sep<11>2014 16:46 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00032 Fmt 4703 Sfmt 4703 E:\FR\FM\31JAN1.SGM 31JAN1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 N
O

T
IC

E
S

mailto:FERCOnlineSupport@ferc.gov
mailto:accessibility@ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
mailto:OPP@ferc.gov


6255 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Notices 

1 The Council on Environmental Quality’s (CEQ) 
regulations under 40 CFR 1501.10(b)(1) require that 
EAs be completed within 1 year of the Federal 
action agency’s decision to prepare an EA. This 
notice establishes the Commission’s intent to 
prepare an EA for the Prairie River Project. 
Therefore, in accordance with CEQ’s regulations, 
the EA must be issued within 1 year of the issuance 
date of this notice. 

Applicants: Pine Prairie Energy 
Center, LLC. 

Description: § 4(d) Rate Filing: Pine 
Prairie Energy Center, LLC Revisions to 
FERC Gas Tariff to be effective 2/21/ 
2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5058. 
Comment Date: 5 p.m. ET 2/1/23. 

Docket Numbers: RP23–365–000. 
Applicants: Perryville Gas Storage 

LLC. 
Description: § 4(d) Rate Filing: 

Perryville Gas Storage LLC Revisions to 
FERC Gas Tariff to be effective 2/21/ 
2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5060. 
Comment Date: 5 p.m. ET 2/1/23. 

Docket Numbers: RP23–366–000. 
Applicants: Cadeville Gas Storage 

LLC. 
Description: § 4(d) Rate Filing: 

Cadeville Gas Storage LLC Revisions to 
FERC Gas Tariff to be effective 2/21/ 
2023. 

Filed Date: 1/20/23. 
Accession Number: 20230120–5061. 
Comment Date: 5 p.m. ET 2/1/23. 

Any person desiring to intervene or 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s 
Regulations (18 CFR 385.211 and 
385.214) on or before 5:00 p.m. Eastern 
time on the specified comment date. 
Protests may be considered, but 
intervention is necessary to become a 
party to the proceeding. 

The filings are accessible in the 
Commission’s eLibrary system (https://
elibrary.ferc.gov/idmws/search/ 
fercgensearch.asp) by querying the 
docket number. 

eFiling is encouraged. More detailed 
information relating to filing 
requirements, interventions, protests, 
service, and qualifying facilities filings 
can be found at: http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf. For 
other information, call (866) 208–3676 
(toll free). For TTY, call (202) 502–8659. 

Dated: January 20, 2023. 

Debbie-Anne A. Reese, 
Deputy Secretary. 
[FR Doc. 2023–01945 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 2361–056] 

Allete, Inc.; Notice of Intent To Prepare 
an Environmental Assessment 

On December 20, 2021, Allete, Inc. 
filed a relicense application for the 1.1- 
megawatt Prairie River Project No. 2361 
(project). The project is located On the 
Prairie River, near the Township of 
Arbo in Itasca County, Minnesota. The 
project does not occupy Federal land. 

In accordance with the Commission’s 
regulations, on October 28, 2022, 
Commission staff issued a notice that 
the project was ready for environmental 
analysis (REA notice). Based on the 
information in the record, staff does not 
anticipate that licensing the project 
would constitute a major Federal action 
significantly affecting the quality of the 
human environment. Therefore, staff 
intends to prepare an Environmental 
Assessment (EA) on the application to 
relicense the project. 

The EA will be issued and circulated 
for review by all interested parties. All 
comments filed on the EA will be 
analyzed by staff and considered in the 
Commission’s final licensing decision. 

The application will be processed 
according to the following schedule. 
Revisions to the schedule may be made 
as appropriate. 

Milestone Target date 

Commission issues EA ............ August 2023.1 
Comments on EA ..................... September 2023. 

Any questions regarding this notice 
may be directed to Laura Washington at 
laura.washington@ferc.gov or (202) 502– 
6072. 

Dated: January 25, 2023. 

Kimberly D. Bose, 
Secretary. 
[FR Doc. 2023–01933 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. IN13–15–000] 

BP America Inc., BP Corporation North 
America Inc., BP America Production 
Company, BP Energy Company; 
Updated Notice of Designation of 
Commission Staff as Non-Decisional 

With respect to orders issued by the 
Commission in the above-captioned 
docket, with the exceptions noted 
below, the staff of the Office of 
Enforcement are designated as non- 
decisional in deliberations by the 
Commission in this docket. 
Accordingly, pursuant to 18 CFR 
385.2202 (2022), they will not serve as 
advisors to the Commission or take part 
in the Commission’s review of any offer 
of settlement. Likewise, as non- 
decisional staff, pursuant to 18 CFR 
385.2201 (2022), they are prohibited 
from communicating with advisory staff 
concerning any deliberations in this 
docket. 

Exceptions to this designation as non- 
decisional are: 
Grace Kwon 
Laura Vallance 
Jennifer Gordon 

Joseph Cleaver 

Dated: January 20, 2023. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2023–01929 Filed 1–30–23; 8:45 am] 

BILLING CODE 6717–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–10592–01–OA] 

Request for Nominations to the EPA 
Science Advisory Board 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: The U.S. Environmental 
Protection Agency (EPA) invites 
nominations of scientific experts from a 
diverse range of disciplines to be 
considered for appointment to the EPA 
Science Advisory Board (SAB). 
Appointments will be announced by the 
Administrator. 
DATES: Nominations should be 
submitted in time to arrive no later than 
March 2, 2023. 
FOR FURTHER INFORMATION CONTACT: For 
information about the chartered SAB 
membership, appointment process, and 
schedule, please contact Dr. Suhair 
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Shallal, DFO, by telephone at (202) 564– 
2057 or by email at shallal.suhair@
epa.gov, or Dr. Thomas Armitage, DFO, 
by telephone at (202) 564–2155 or by 
email at armitage.thomas@epa.gov. 
SUPPLEMENTARY INFORMATION: The SAB 
is a chartered Federal Advisory 
Committee, established in 1978, under 
the authority of the Environmental 
Research, Development and 
Demonstration Authorization Act 
(ERDDAA), codified at 42 U.S.C. 4365, 
to provide independent scientific and 
technical peer review, consultation, 
advice, and recommendations to the 
EPA Administrator on the scientific 
bases for EPA’s actions and programs. 
Members of the SAB constitute 
distinguished bodies of non-EPA 
scientists, engineers, economists, and 
behavioral scientists who are nationally 
and internationally recognized experts 
in their respective fields. Members are 
appointed by the EPA Administrator for 
a two or three-year term and serve as 
Special Government Employees who 
provide independent expert advice to 
the agency. All the work of SAB 
committees and ad-hoc panels is 
conducted under the auspices of the 
chartered SAB. Additional information 
about the SAB is available at https://
sab.epa.gov. 

Expertise Sought for the SAB: The 
SAB Staff Office invites nominations of 
individuals to serve on the chartered 
SAB with expertise or extensive 
experience in the following scientific 
disciplines and topics as they relate to 
human health and the environment: air 
quality; agricultural sciences and 
economics; analytical chemistry; 
atmospheric sciences; benefit-cost 
analysis; chemical safety; climate 
science; citizen science; community 
environmental health; dose-response 
assessment; drinking water; drinking 
water engineering; ecological sciences 
and ecological assessment; ecological 
risk assessment; ecosystem services; 
economics; energy and the environment; 
engineering; environmental justice; 
epidemiology; exposure assessment; 
forestry; geochemistry; health sciences; 
human health risk assessment; 
hydrology; hydrogeology; medicine; 
microbiology; modeling; pediatrics; 
pesticide risk assessment, public health; 
physiologically based pharmacokinetic 
(PBPK) modeling; risk assessment; 
social, behavioral and decision sciences; 
statistics; sustainability; radiological 
risk assessment; toxicology; uncertainty 
analysis; water quality; water quantity 
and reuse; and waste management. 

Members selected to the chartered 
SAB may also participate on standing 
committees of the SAB. Board members 

with demonstrated scientific 
credentials, disciplinary expertise in 
relevant fields, and experience may be 
asked to participate on the following 
SAB Standing Committees: 

(1) The Agricultural Science 
Committee, which provides advice to 
the chartered SAB on matters that have 
been determined to have a significant 
direct impact on farming and 
agriculture-related industries. 

(2) The Chemical Assessment 
Advisory Committee, which provides 
advice to the chartered SAB regarding 
selected toxicological reviews of 
environmental chemicals. 

(3) The Climate Science Committee, 
which provides advice to the chartered 
SAB on climate change science and the 
effects of climate change. 

(4) The Drinking Water Committee, 
which provides advice to the chartered 
SAB on the scientific and technical 
aspects of EPA’s national drinking water 
program. 

(5) The Economic Analysis 
Committee, which provides advice to 
the chartered SAB on the economic 
analysis of EPA programs. 

(6) The Environmental Justice Science 
Committee, which provides advice to 
the chartered SAB on the scientific and 
technical aspects of environmental 
justice to improve the environment and/ 
or public health in communities 
disproportionately impacted by 
environmental health hazards and risks. 

(7) The Radiation Advisory 
Committee, which provides advice to 
the chartered SAB on radiation 
protection, radiation science, and 
radiation risk assessment. 

Selection Criteria for the SAB and the 
SAB Committees include: 
—Demonstrated scientific credentials 

and disciplinary expertise in relevant 
fields; 

—Willingness to commit time to the 
committee and demonstrated ability 
to work constructively and effectively 
on committees; 

—Background and experiences that 
would help members contribute to the 
diversity of perspectives on the 
committee, e.g., geographical, social, 
cultural, educational backgrounds, 
professional affiliations; and other 
considerations; and 

—For the committee as a whole, the 
collective breadth and depth of 
scientific expertise are considered. 
As the SAB and its standing 

committees undertake specific advisory 
activities, the SAB Staff Office will 
consider two additional criteria for each 
new activity: absence of financial 
conflicts of interest and absence of an 
appearance of a loss of impartiality. 

How to Submit Nominations: Any 
interested person or organization may 
nominate qualified persons to be 
considered for appointment to these 
advisory committees. Individuals may 
self-nominate. Nominations should be 
submitted in electronic format 
(preferred) using the online nomination 
form under the ‘‘Nomination of Experts’’ 
category at the bottom of the SAB home 
page at https://sab.epa.gov. To be 
considered, all nominations should 
include the information requested 
below. EPA values and welcomes 
diversity. All qualified candidates are 
encouraged to apply regardless of 
gender, race, disability, or ethnicity. 

Nominators are asked to identify the 
specific committee for which nominees 
are to be considered. The following 
information should be provided on the 
nomination form: contact information 
for the person making the nomination; 
contact information for the nominee; the 
disciplinary and specific areas of 
expertise of the nominee. Nominees will 
be contacted and asked to provide 
additional information, including a 
curriculum vitae and a biographical 
sketch of the nominee (indicating 
current position, educational 
background, research activities, sources 
of research funding for the last two 
years, and recent service on other 
national advisory committees or 
national professional organizations). To 
help the agency evaluate the 
effectiveness of its outreach efforts, 
please indicate how you learned of this 
nomination opportunity. Persons having 
questions about the nomination process, 
or the public comment process 
described below, or those who are 
unable to submit nominations through 
the SAB website, should contact the 
DFO for the committee, as identified 
above. The DFO will acknowledge 
receipt of nominations and in that 
acknowledgment, will invite the 
nominee to provide any additional 
information that the nominee feels 
would be useful in considering the 
nomination, such as availability to 
participate as a member of the 
committee; how the nominee’s 
background, skills, and experience 
would contribute to the diversity of the 
committee; and any questions the 
nominee has regarding membership. 
The names and biosketches of qualified 
nominees identified by respondents to 
this Federal Register notice, and any 
additional experts identified by the SAB 
Staff Office, will be posted in a List of 
Candidates on the SAB website at 
https://sab.epa.gov. Public comments 
on each List of Candidates will be 
accepted for 21 days from the date the 
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list is posted. The public will be 
requested to provide relevant 
information or other documentation on 
nominees that the SAB Staff Office 
should consider in evaluating 
candidates. 

Candidates invited to serve will be 
asked to submit the ‘‘Confidential 
Financial Disclosure Form for Special 
Government Employees Serving on 
Federal Advisory Committees at the 
U.S. Environmental Protection Agency’’ 
(EPA Form 3110–48). This confidential 
form allows EPA to determine whether 
there is a statutory conflict between that 
person’s public responsibilities as a 
Special Government Employee and 
private interests and activities, or the 
appearance of a loss of impartiality, as 
defined by Federal regulation. The form 
may be viewed and downloaded 
through the ‘‘Ethics Requirements for 
Advisors’’ link on the SAB home page 
at https://sab.epa.gov. This form should 
not be submitted as part of a 
nomination. 

V. Khanna Johnston, 
Deputy Director, Science Advisory Board Staff 
Office. 
[FR Doc. 2023–01926 Filed 1–30–23; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[CERCLA 01–2023–0023; FRL–10589–01– 
R1] 

Proposed CERCLA Administrative 
Cost Recovery Settlement: Sessions 
Clock Site, Bristol, Connecticut 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of proposed settlement; 
request for public comments. 

SUMMARY: Notice is hereby given of a 
proposed administrative cost settlement 
for recovery of response costs 
concerning the Sessions Clock Site, 
located in Bristol, Hartford County, 
Connecticut, with the Settling Party, 
Philips North America LLC. The 
proposed settlement requires the 
Settling Party to pay EPA $706,175.90 
plus interest to settle EPA’s claim for 
recovery of past response costs, which 
amount to approximately $830,795. In 
exchange, EPA will provide the Settling 
Party with a covenant not to sue for past 
costs. The settlement has been approved 
by the Environmental and Natural 
Resources Division of the United States 
Department of Justice. For 30 days 
following the date of publication of this 
notice, the Agency will receive written 
comments relating to the settlement for 

recovery of response costs. The Agency 
will consider all comments received and 
may modify or withdraw its consent to 
this cost recovery settlement if 
comments received disclose facts or 
considerations which indicate that the 
settlement is inappropriate, improper, 
or inadequate. The Agency’s response to 
any comments received will be available 
for public inspection at the 
Environmental Protection Agency— 
Region I, 5 Post Office Square, Suite 
100, Boston, MA 02109–3912. 
DATES: Comments must be submitted by 
March 2, 2023. 
ADDRESSES: Comments should be 
addressed to Peter DeCambre, Senior 
Enforcement Counsel, Office of Regional 
Counsel, U.S. Environmental Protection 
Agency, 5 Post Office Square, Suite 100 
(4–WC), Boston, MA 02109–3912, (617) 
918–1890, decambre.peter@epa.gov, and 
should reference the Sessions Clock 
Site, U.S. EPA Docket No: CERCLA 01– 
2023–0023. 
FOR FURTHER INFORMATION CONTACT: A 
copy of the proposed settlement may be 
obtained from Stacy Greendlinger, 
Superfund and Emergency Management 
Division, U.S. Environmental Protection 
Agency, Region I, 5 Post Office Square, 
Suite 100 (02–2), Boston, MA 02109– 
3912, telephone number: (617) 918– 
1403, email address: 
greendlinger.stacy@epa.gov. Direct 
technical questions to Stacy 
Greendlinger and legal questions to 
Peter DeCambre, Office of Regional 
Counsel, U.S. Environmental Protection 
Agency, Region I, 5 Post Office Square, 
Suite 100 (4–WC), Boston, MA 02109– 
3912, telephone number: (617) 918– 
1890, email address: decambre.peter@
epa.gov. 
SUPPLEMENTARY INFORMATION: This 
proposed administrative settlement for 
recovery of past response costs 
concerning the Sessions Clock Site, 
located in Bristol, Hartford County, 
Connecticut, is made in accordance 
with section 122(h)(l) of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA). EPA covenants not to 
sue or take administrative action against 
the Settling Party, Philips North 
America LLC, pursuant to Section 
107(a) of CERCLA, 42 U.S.C. 9607(a), for 
Past Response Costs. In exchange, the 
Settling Party agrees to pay EPA 
$706,175.90, plus interest on that 
amount calculated from the Effective 
Date through the date of payment. 
Payment of such amount shall be due 
within 30 days after the Effective Date. 

For 30 days following the date of 
publication of this notice, the Agency 
will receive written comments relating 

to the settlement for recovery of 
response costs. The Effective Date of the 
Agreement is the date upon which EPA 
issues written notice to Philips North 
America LLC that the public comment 
period has closed and that such 
comments, if any, do not require that 
EPA modify or withdraw from the 
Agreement. 

Meghan Cassidy, 
Deputy Director, Superfund and Emergency 
Management Division. 
[FR Doc. 2023–01925 Filed 1–30–23; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[CERCLA–10–2022–0251; FRL–10531–01– 
Region 10] 

Notice of Proposed Administrative 
Settlement Agreement for Recovery of 
Past Response Costs at the Logan 
Street Mercury Response Site in Ada 
County, Idaho 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of proposed settlement; 
request for public comment. 

SUMMARY: In accordance with the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, as amended (CERCLA), 
notice is hereby given that the 
Environmental Protection Agency (EPA) 
has entered into a proposed settlement, 
embodied in an Administrative 
Settlement Agreement for Recovery of 
Past Response Costs (Settlement 
Agreement), with the following settling 
party: Jones Family Trust. Under the 
Settlement Agreement, the settling party 
agrees to pay a total of $150,000 plus 
interest to reimburse the EPA for costs 
the EPA has incurred at the Logan Street 
Mercury Response Site (Site). 
DATES: Comments must be received on 
or before March 2, 2023. 
ADDRESSES: You may send comments, 
identified by the EPA Docket Number 
for the Settlement Agreement, CERCLA– 
10–2022–0251, by any of the following 
methods: Federal eRulemaking Portal: 
https://www.regulations.gov (our 
preferred method). Follow the online 
instructions for submitting comments. 
Email: Ms. Christina Vieira da Rosa, 
VieiraDaRosa.Christina@epa.gov. Mail: 
EPA Region 10, ATTN: Christina Vieira 
da Rosa, Assistant Regional Counsel, 
Office of Regional Counsel, 1200 Sixth 
Avenue, Suite 155, M/S: 11–C07, 
Seattle, WA 98101. 
FOR FURTHER INFORMATION CONTACT: 
Christina Vieira da Rosa, Assistant 
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Regional Counsel, EPA Region 10, 1200 
Sixth Avenue, Suite 155, M/S: 11–C07, 
Seattle, WA 98101; Email: 
VieiraDaRosa.Christina@epa.gov; Phone 
(206) 553–2601. 
SUPPLEMENTARY INFORMATION: 

Written Comments 
Submit your comments, identified by 

the EPA Docket Number for the 
Settlement Agreement, CERCLA–10– 
2022–0251, at https://
www.regulations.gov (our preferred 
method), or the other methods 
identified in the ADDRESSES section. 
Once submitted, comments cannot be 
edited or removed from the docket. The 
EPA may publish any comment received 
to its public docket. Do not submit 
electronically any information you 
consider to be Confidential Business 
Information or other information whose 
disclosure is restricted by statute. 
Multimedia submissions (audio, video, 
etc.) must be accompanied by a written 
comment. The written comment is 
considered the official comment and 
should include discussion of all points 
you wish to make. The EPA will 
generally not consider comments or 
comment contents located outside of the 
primary submission (i.e., on the web, 
cloud, or other file sharing system). For 
additional submission methods, the full 
EPA public comment policy, 
information about Confidential Business 
Information or multimedia submissions, 
and general guidance on making 
effective comments, please visit https:// 
www.epa.gov/dockets/commenting-epa- 
dockets. 

Background Information 
Notice of this proposed Settlement 

Agreement is made in accordance with 
Section 122(i) of CERCLA, 42 U.S.C. 
9622(i). The Settlement Agreement 
concerns costs incurred by the EPA in 
connection with the Logan Street 
Mercury Response Site, a CERCLA 
response action in Ada County, Idaho, 
where mercury contamination has come 
to be located. Jones Family Trust, which 
agrees to pay the EPA a total of 
$150,000, plus interest, is the only party 
to the Settlement Agreement. Because 
the EPA is not recovering one hundred 
percent of its past costs, this Settlement 
Agreement represents a compromise of 
the EPA’s costs. The settlement includes 
a covenant not to sue the settling party 
pursuant to Sections 106 and 107(a) of 
CERCLA, 42 U.S.C 9606 and 9607(a). 

The EPA will consider all comments 
received on the Settlement Agreement 
in accordance with the DATES and 
ADDRESSES sections of this Notice and 
may modify or withdraw its consent to 
the Settlement Agreement if comments 

received disclose facts or considerations 
that indicate that the settlement is 
inappropriate, improper, or inadequate. 
The EPA’s response to any comments 
received will be available for public 
inspection at: https://semspub.epa.gov/ 
src/collections/10/AR/IDN001020504. 

Authority: 42 U.S.C. 9601–9657. 

Sheila Fleming, 
Acting Director, Superfund and Emergency 
Management Division, Region 10. 
[FR Doc. 2023–01974 Filed 1–30–23; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OW–2021–0547; FRL–5601.5–02– 
OW] 

Effluent Guidelines Program Plan 15 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of availability. 

SUMMARY: This notice announces the 
availability of the U.S. Environmental 
Protection Agency’s (EPA) Effluent 
Guidelines Program Plan 15 (Plan 15). 
The Clean Water Act (CWA) requires 
EPA to biennially publish a plan for 
new and revised effluent limitations 
guidelines, after public review and 
comment. Plan 15 provides updates on 
activities discussed in Preliminary 
Effluent Guidelines Program Plan 15 
(Preliminary Plan 15) and discusses 
comments that were received during the 
public comment period. Plan 15 
discusses EPA’s 2021 annual review of 
effluent limitations guidelines and 
pretreatment standards, presents the 
agency’s preliminary review of certain 
specific point source categories, 
provides an update on the analyses and 
tools that EPA is developing related to 
effluent limitations guidelines and 
pretreatment standards, and discusses 
several new and ongoing rulemaking 
actions. 
FOR FURTHER INFORMATION CONTACT: 
Doruntinë Rexhepi, Engineering and 
Analysis Division, Office of Water, 
4303T, U.S. Environmental Protection 
Agency, 1200 Pennsylvania Avenue 
NW, Washington, DC 20460; telephone 
number: (202) 566–2532; fax number: 
(202) 566–1053; email address: 
rexhepi.doruntine@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Supporting Documents 
Supporting documents that provide 

further details on the information 
presented in Plan 15 are also available 
for review. 

B. How can I get copies of these 
documents and other related 
information? 

Docket. The EPA has established an 
official public docket for these actions 
under Docket ID No. EPA–HQ–OW– 
2021–0547. Publicly available docket 
materials are available either 
electronically through 
www.regulations.gov or in hard copy at 
the EPA Docket Center, WJC West 
Building, Room 3334, 1301 Constitution 
Ave. NW, Washington, DC. The Docket 
Center’s hours of operations are 8:30 
a.m. through 4:30 p.m., Monday through 
Friday (except Federal Holidays). For 
further information on the EPA Docket 
Center services and the current status, 
see: https://www.epa.gov/dockets. 

Electronic Access. You may access 
this Federal Register document 
electronically from https:// 
www.federalregister.gov/documents/ 
current. 

Internet access. Copies of the 
supporting documents are available at 
https://www.epa.gov/eg/effluent- 
guidelines-plan. 

II. How is this document organized? 
The outline of this document follows. 
A. Legal Authority. 
B. Summary of Effluent Guidelines 

Program Plan 15. 

A. Legal Authority 
This notice is published under the 

authority of the CWA, 33 U.S.C. 1251, 
et seq., and in particular sections 301(d), 
304(b), 304(g), 304(m), 306, 307(b) and 
308 of the Act, 33 U.S.C. 1311(d), 
1314(b), 1314(g), 1314(m), 1316, 
1317(b), and 1318. 

B. Summary of Effluent Guidelines 
Program Plan 15. 

EPA prepared Plan 15 pursuant to 
CWA section 304(m). Effluent 
guidelines plans provide a summary of 
EPA’s annual review of effluent 
limitations guidelines and pretreatment 
standards, consistent with CWA 
sections 301(d), 304(b), 304(g), 304(m), 
and 307(b). From these reviews, the 
plans identify any new or existing 
industrial categories EPA selected for 
effluent limitations guidelines or 
pretreatment standards rulemakings and 
provide a schedule for such 
rulemakings. Once EPA develops the 
schedules for a specific rulemaking, the 
schedule is published in EPA’s 
Regulatory Agenda. In addition, the 
plans present any new or existing 
categories of industry selected for 
further review and analysis. 

Plan 15 provides updates on activities 
discussed in Preliminary Plan 15 and a 
summary of the comments that EPA 
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received from the public. EPA received 
32 unique letters on Preliminary Plan 15 
that generally provided suggestions for 
improving certain analyses as well as 
comments for EPA to consider as it 
continues work on the detailed studies 
and ongoing rulemakings discussed in 
the Preliminary Plan. EPA considered 
public comments and made appropriate 
revisions. EPA did not change course on 
any substantive areas of ELG work as a 
result. 

Plan 15 provides updates on EPA’s 
reviews of industrial wastewater 
discharges and treatment technologies 
discussed in Preliminary Plan 15 and 
presents EPA’s 2021 annual review of 
effluent guidelines and pretreatment 
standards. With this Plan, EPA 
continued to focus on and evaluate the 
extent and nature of Per- and 
Polyfluoroalkyl Substances (PFAS) 
discharges and assess opportunities for 
limiting those discharges from multiple 
industrial categories, as outlined in 
EPA’s 2021 PFAS Strategic Roadmap, 
found here: https://www.epa.gov/pfas/ 
pfas-strategic-roadmap-epas- 
commitments-action-2021-2024. 

Plan 15 announces that EPA, pending 
resource availability, intends to initiate 
one new rulemaking and several new 
studies. After collecting and analyzing 
data, EPA has determined that revisions 
to the effluent limitations guidelines 
and pretreatment standards for the 
Landfills Category (40 CFR part 445) are 
warranted, considering PFAS found in 
landfill leachate. Plan 15 also 
announces EPA’s intent to expand the 
detailed study of the Textile Mills 
Category (40 CFR part 410) to gather 
information on the use, treatment, and 
discharge of PFAS from the industry. 
Plan 15 also announces EPA’s intent to 
initiate a Publicly Owned Treatment 
Works (POTW) Influent Study focusing 
on collecting nationwide data pertaining 
to industrial discharges of PFAS to 
POTWs, including categories recently 
reviewed. Finally, Plan 15 announces 
EPA’s intent to undertake a detailed 
study of the Concentrated Animal 
Feeding Operations (CAFO) Category 
(40 CFR part 412), which will focus on 
collecting further information to enable 
the agency to make an informed, 
reasoned decision whether to undertake 
rulemaking to revise the ELGs for 
CAFOs. 

Plan 15 also announces that EPA is 
not pursuing further regulatory action 
for the Electrical and Electronic 
Components (E&EC) Category (40 CFR 
part 469) at this time but will continue 
monitoring this category for PFAS 
discharge data through the POTW 
Influent Study. Plan 15 announces that 
EPA will also continue to monitor PFAS 

applications and discharges from the 
Pulp, Paper, and Paperboard Category 
(40 CFR part 430) and airports. The 
agency intends to undertake the actions 
outlined in this Plan and summarized 
above. The commencement and pace of 
these activities depend on the agency’s 
Fiscal Year 2023 appropriations and 
operating plan. 

Finally, Plan 15 provides updates 
related to several actions that are 
included in EPA’s Regulatory Agenda, 
including the Steam Electric Power 
Generating Category rulemaking to 
strengthen certain wastewater pollution 
discharge limitations for coal fired 
power plants that use steam to generate 
electricity; Meat and Poultry Products 
Category to address nutrient discharges; 
Organic Chemicals, Plastics & Synthetic 
Fibers Category to address PFAS 
discharges; and Metal Finishing and 
Electroplating Categories to address 
PFAS discharges. 

Plan 15 can be found at https:// 
www.epa.gov/eg/effluent-guidelines- 
plan. 

Radhika Fox, 
Assistant Administrator. 
[FR Doc. 2023–01413 Filed 1–30–23; 8:45 am] 

BILLING CODE 6560–50–P 

FEDERAL ELECTION COMMISSION 

Sunshine Act Meetings 

FEDERAL REGISTER CITATION NOTICE OF 
PREVIOUS ANNOUNCEMENT: 88 FR 3412. 
PREVIOUSLY ANNOUNCED TIME AND DATE OF 
THE MEETING: Tuesday, January 24, 2023 
at 10:30 a.m. and its continuation at the 
conclusion of the open meeting on 
January 26, 2023. 
CHANGES IN THE MEETING: The meeting 
also discussed: 

Matters relating to internal personnel 
decisions, or internal rules and 
practices. 
CONTACT FOR MORE INFORMATION: Judith 
Ingram, Press Officer, Telephone: (202) 
694–1220. 
(Authority: Government in the Sunshine Act, 
5 U.S.C. 552b). 

Vicktoria J. Allen, 
Acting Deputy Secretary of the Commission. 
[FR Doc. 2023–02076 Filed 1–27–23; 11:15 am] 

BILLING CODE 6715–01–P 

FEDERAL MARITIME COMMISSION 

Privacy Act of 1974; System of 
Records 

AGENCY: Office of the Secretary, Federal 
Maritime Commission. 

ACTION: Notice of a new system of 
records. 

SUMMARY: The Federal Maritime 
Commission (FMC or Commission) 
sponsors advisory committees in 
accordance with the Federal Advisory 
Committee Act when the FMC or 
Congress deems it would be beneficial 
to obtain advice or recommendations on 
issues or policies under consideration 
by the FMC. The Commission appoints 
advisory committee members which 
may include special government 
employees, Federal employees, or 
representatives of outside organizations, 
such as trade groups or industry. The 
FMC collects information about 
applicants to assess their qualifications 
to serve as a committee member, such 
as employment history, education, 
references, and other information 
relevant to the applicant’s 
qualifications. 

DATES: Written comments must be 
received no later than March 2, 2023. 
The revisions will become effective as 
proposed on March 2, 2023 unless the 
Commission receives comments that 
would result in a contrary 
determination. 

ADDRESSES: Submit written comments 
to the Secretary, Federal Maritime 
Commission, 800 N Capitol Street NW, 
Washington, DC 20573–0001; or email 
comments to: Secretary@fmc.gov (email 
comments as an attachment in MS Word 
or PDF). Include in the Subject Line: 
Comments on Systems of Records 
Notice FMC–44. 
FOR FURTHER INFORMATION CONTACT: 
William Cody, Office of the Secretary, 
800 N Capitol Street NW, Suite 1046, 
Washington, DC 20573–0001. (202) 523– 
5725. Secretary@fmc.gov. 
SUPPLEMENTARY INFORMATION: This is a 
new system of records for records 
related to Federal advisory committees 
that the Commission supports. 

SYSTEM NAME AND NUMBER: 

FMC–44 Federal Advisory Committee 
Files. 

SECURITY CLASSIFICATION: 

Unclassified. 

SYSTEM LOCATION: 

Office of the Secretary, Federal 
Maritime Commission, 800 North 
Capitol Street NW, Washington, DC 
20573–0001. 

SYSTEM MANAGER(S): 

Secretary, Federal Maritime 
Commission, 800 N Capitol Street NW, 
Washington, DC 20573–0001, 
Secretary@fmc.gov. 
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AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Federal Advisory Committee Act, 5 

U.S.C. appendix 2. 
46 U.S.C. chapter 425 (establishing 

the National Shipper Advisory 
Committee). 

PURPOSE(S) OF THE SYSTEM: 
The purpose of this system is to 

evaluate and select members of advisory 
committees within the jurisdiction of 
the FMC, and for the management of 
advisory committees, including the 
preparation of reports, documenting 
membership, and the nomination and 
appointment of members, member 
terms, vacancies, acceptance, and 
separation. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Appointed members of the 
Commission’s advisory committees, 
applicants or nominees to the 
Commission’s advisory committees, and 
individual participants in the 
Commission’s advisory committees’ 
working groups or subcommittees who 
are not necessarily appointed members 
of the advisory committees. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Applications containing descriptions 

of educational and professional 
experience and qualifications, and 
letters of reference which may also 
include the following: 

• name; 
• title; 
• home address; 
• business address; 
• employer and employment history; 
• organizational affiliation; 
• phone number; 
• email address; 
• educational institutions attended, 

and degrees held; 
• references/letters of 

recommendation, and other information 
relevant to an individual’s qualifications 
to serve on an advisory committee; 

• date of birth; 
• social security number; 
• gender; 
• race; 
• drivers license number and state of 

issuance; 
• prior residences for purposes of 

obtaining a credit check and criminal 
background check and the results of 
those checks; 

• information about the member’s 
position on the committee, including 
documentation of their appointment, 
date of appointment, term, date of 
separation, and reason for separation. 

RECORD SOURCE CATEGORIES: 
Records are obtained from applicants 

who seek to serve on advisory 

committees, references for applicants, 
Members of Congress, and applicants’ 
former employers. Information may also 
be obtained from publicly available 
sources with the applicant’s consent. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING 

CATEGORIES OF USERS AND PURPOSES OF SUCH 
USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b), the Commission may: 

1. Use the records to determine 
suitability for Committee membership of 
an applicant or retention of a current 
member or to make a determination 
whether to appoint an individual to an 
advisory committee or retain the 
individual as an advisory committee 
member. 

2. Provide these records to the 
Executive Office of the President, the 
Office of Management and Budget, or 
the General Services Administration, 
when necessary, in the administration 
of the FMC’s advisory committees, 
including complying with reporting 
obligations; 

3. Share advisory committee records 
with the public when the FMC deems it 
necessary to inform the public of 
advisory committee membership or 
activities. This routine use does not 
permit disclosure of an individual’s 
home address, date of birth, social 
security number, gender, race, school or 
university transcripts, drivers license 
number and state of issuance, or prior 
residences. 

4. Provide such records during an 
appropriate proceeding before a court, 
grand jury, or administrative or 
adjudicative body or official, when the 
FMC or other Agency representing the 
FMC determines the records are relevant 
and necessary to the proceeding to 
which the government is a party; or in 
an appropriate proceeding before an 
administrative or adjudicative body 
when the adjudicator determines the 
records to be relevant to the proceeding, 

5. Provide such records to contractors, 
grantees, experts, consultants, students, 
and others performing or working on a 
contract, service, grant, cooperative 
agreement, or other assignment for the 
Federal Government when necessary to 
accomplish an agency function related 
to this System of Records. 

6. Provide such records to appropriate 
agencies, entities, and persons when (1) 
the FMC suspects or confirms that there 
has been a breach of the system of 
records; (2) the FMC determines that as 
a result of the suspected or confirmed 
breach there is a risk of harm to 
individuals, the FMC (including its 
information systems, programs, and 

operations), the Federal Government, or 
national security; and (3) the disclosure 
made to such agencies, entities, and 
persons is reasonably necessary to assist 
in connection with the FMC’s efforts to 
respond to the suspected or confirmed 
breach or to prevent, minimize, or 
remedy such harm. 

7. Provide such records to another 
Federal agency or Federal entity, when 
the FMC determines that information 
from this system of records is 
reasonably necessary to assist the 
recipient agency or entity in (1) 
responding to a suspected or confirmed 
breach or (2) preventing, minimizing, or 
remedying the risk of harm to 
individuals, the recipient agency or 
entity (including its information 
systems, programs, and operations), the 
Federal Government, or national 
security, resulting from a suspected or 
confirmed breach. 

POLICIES AND PRACTICES FOR STORAGE OF 
RECORDS: 

• Physical records are maintained in 
file folders in a limited access location. 

• Electronic records are maintained 
within the confines of the FMC General 
Support System (FMC GSS). 

POLICIES AND PRACTICES FOR RETRIEVAL OF 
RECORDS: 

• Physical records are indexed 
alphabetically by name or committee 
name. 

• Electronic records are retrievable by 
individual name or committee name. 

POLICIES AND PRACTICES FOR RETENTION AND 
DISPOSAL OF RECORDS: 

Resumes and references of members 
and applicants are retained and 
disposed of when they are superseded, 
obsolete, or no longer needed, in 
accordance with General Records 
Schedule 6.2, Item 050. Records related 
to the selection and membership of 
committee members are permanent and 
transferred to the National Archives and 
Records Administration when they are 
15 years old or the committee is 
terminated, whichever is sooner, in 
accordance with General Records 
Schedule 6.2, Item 010. https://
www.archives.gov/files/records-mgmt/ 
grs/trs30-sch-only.pdf 

ADMINISTRATIVE, TECHNICAL, AND PHYSICAL 
SAFEGUARDS: 

• Access to physical records in this 
system are limited to those individuals 
who have a need to know the 
information for performance of their 
official duties and who have appropriate 
clearances or permission. 

• Electronic files are safeguarded to 
meet multiple National Institute of 
Standards and Technology (NIST) 
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Security Standards with password and 
identification protections. File access is 
limited to individuals who have a need 
to know the information for 
performance of their official duties and 
who have appropriate clearances or 
permission. 

RECORD ACCESS PROCEDURES: 
Requests for access to a record should 

be directed to the Secretary listed at the 
above address. Requests may be in 
person or by mail and shall meet the 
requirements set out in out in 46 CFR 
503.65. 

CONTESTING RECORD PROCEDURES: 
An individual desiring to amend a 

record shall direct such a request to the 
Secretary at the above listed address. 
Such requests shall specify the desired 
amendments and the reasons therefore 
and shall meet the requirements set out 
in of 46 CFR 503.66. 

NOTIFICATION PROCEDURES: 
Any individual shall be informed 

whether or not any Commission system 
of records contains a record pertaining 
to him or her when requested in 
accordance with the requirements of 46 
CFR 503.63(a). 

EXEMPTIONS PROMULGATED FOR THE SYSTEM: 
None. 

HISTORY: 
N/A. 

William Cody, 
Secretary. 
[FR Doc. 2023–01975 Filed 1–30–23; 8:45 am] 

BILLING CODE 6730–02–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2022–N–0863] 

Agency Information Collection 
Activities; Submission for Office of 
Management and Budget Review; 
Comment Request; Monthly 
Monitoring Study 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a proposed collection of 
information has been submitted to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995. 
DATES: Submit written comments 
(including recommendations) on the 

collection of information by March 2, 
2023. 

ADDRESSES: To ensure that comments on 
the information collection are received, 
OMB recommends that written 
comments be submitted to https://
www.reginfo.gov/public/do/PRAMain. 
Find this particular information 
collection by selecting ‘‘Currently under 
Review—Open for Public Comments’’ or 
by using the search function. The title 
of this information collection is 
‘‘Monthly Monitoring Study.’’ Also 
include the FDA docket number found 
in brackets in the heading of this 
document. 

FOR FURTHER INFORMATION CONTACT: 
JonnaLynn Capezzuto, Office of 
Operations, Food and Drug 
Administration, Three White Flint 
North, 10A–12M, 11601 Landsdown St., 
North Bethesda, MD 20852, 301–796– 
3794, PRAStaff@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: In 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 
collection of information to OMB for 
review and clearance. 

Monthly Monitoring Study 

OMB Control Number 0910–NEW 

This information collection supports 
the development and implementation of 
FDA public education campaigns 
related to tobacco use. To reduce the 
public health burden of tobacco use in 
the United States and educate the 
public—especially young people—about 
the dangers of tobacco use, FDA’s 
Center for Tobacco Products (CTP) is 
developing and implementing multiple 
public education campaigns. 

FDA launched ‘‘The Real Cost’’ in 
February 2014, seeking to reduce 
tobacco use among at-risk youth ages 12 
to 17 years old in the United States who 
are open to smoking cigarettes and/or 
using electronic nicotine delivery 
systems (ENDS) products, or have 
already experimented with cigarettes 
and/or ENDS products. Given the 
rapidly evolving tobacco landscape in 
the United States, frequent and nimble 
data collection strategies are needed to 
keep pace and provide relevant 
information to FDA to inform its 
tobacco prevention media campaign 
development about changes in tobacco 
use and emerging products among youth 
and young adults. 

In an effort to inform specified 
recommendations around ‘‘The Real 
Cost’’ and FDA’s other public education 
programs to reduce tobacco-related 
death and disease, more research is 
needed to understand the trends in use 
and perceptions of novel and emerging 

tobacco products, as well as awareness 
and preferences related to emerging 
tobacco products and specific brands 
and device types so that FDA can 
develop new media campaign messages 
that resonate with youth and young 
adults. The purpose of the Monthly 
Monitoring Study is to collect primary 
data from youth and young adults, ages 
15 to 24 years old, in the United States 
to monitor perceptions and use of 
emerging and novel tobacco products 
and emerging trends in brand and 
device awareness and use. 

The study will be conducted using 
web-based surveys that are self- 
administered on personal computers or 
web enabled mobile devices. The study 
will use an online survey to collect data 
from up to 27,000 youth and young 
adults ages 15 to 24 years to monitor 
perceptions about and trends in use of 
ENDS and other emerging tobacco 
products. Participants will be recruited 
through social media advertisements. To 
achieve the required pace of data 
collection, the study will not contact 
parents of youth under 18 years old for 
parental permission and will obtain a 
waiver of parental permission from the 
institutional review board. The study 
will include questions about marijuana 
use to allow the study team to 
differentiate between use of current and 
emerging tobacco products and 
marijuana, which can be used in 
tobacco products such as ENDS and 
little cigar/cigarillos. The survey will 
take approximately 20 minutes to 
complete per participant. This survey 
will ask participants to provide 
feedback on tobacco use and quitting 
behavior, as well as brand and device 
preferences, tobacco information 
sources, peer influence and perceptions, 
and marijuana use. 

The aim of the Monthly Monitoring 
Study is to answer the following 
questions: 

• What are the trends in brand and 
device use for ENDS products and other 
emerging tobacco products among youth 
and young adults ages 15 to 24 years in 
the United States? What are their 
perceptions of these products? 

• How is respondent tobacco use 
affected by environmental factors, 
including peer influence and other 
external factors such as COVID–19? 

• What are the primary sources of 
new product information and where are 
these products purchased/acquired? 

• What are the primary sources of 
health information for ENDS and other 
emerging tobacco products? 

In support of the provisions of the 
Family Smoking Prevention and 
Tobacco Control Act that require FDA to 
protect the public health and to reduce 
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tobacco use by minors, FDA requests 
OMB approval to collect data for the 
Monthly Monitoring Study. 

In the Federal Register of July 26, 
2022 (87 FR 44405), FDA published a 
60-day notice requesting public 
comment on the proposed collection of 
information. One PRA related comment 
was received. 

(Comment) The commenter stated that 
they believed the study should include 
children as young as age 10 years. 

(Response) The age range for 
inclusion of this study (15 to 24 years) 

is based on the target audience for CTP/ 
Office of Health Communication and 
Education’s campaigns, which are 
adolescents and young adults. 
Additionally, we are limited by the 
social media mode of data collection 
(platforms generally do not allow 
children younger than 13 years old to 
have accounts) and by the Children’s 
Online Privacy Protection Rule, which 
does not allow us to contact youth 13 
years old and under without parental 
permission. Furthermore, lowering the 

age range would greatly increase the 
time needed to field the survey, as well 
as the costs. Given that parental 
permission is not feasible for the social 
media-based recruitment, we must be 
granted a waiver of parental permission 
from our institutional review board. Our 
institutional review board has not 
historically granted a waiver of parental 
permission for respondents younger 
than 15 years old. 

FDA estimates the burden of this 
collection of information as follows: 

TABLE 1—ESTIMATED REPORTING BURDEN 1 

Type of respondent/activity Number of 
respondents 

Number of 
responses per 

respondent 

Total annual 
responses 

Average burden 
per response Total hours 

Youth Screener ...................................................... 135,000 1 135,000 0.04167 (2.5 minutes) 5,625 
Youth Assent .......................................................... 27,000 1 27,000 0.04167 (2.5 minutes) 1,125 
Youth Online Survey .............................................. 27,000 1 27,000 0.33333 (20 minutes) .. 9,000 
Young Adult Screener ............................................ 135,000 1 135,000 0.04167 (2.5 minutes) 5,625 
Young Adult Consent ............................................. 27,000 1 27,000 0.04167 (2.5 minutes) 1,125 
Young Adult Online Survey .................................... 27,000 1 27,000 0.33333 (20 minutes) .. 9,000 

Total ................................................................ ........................ ........................ ........................ ..................................... 31,500 

1 There are no capital costs or operating and maintenance costs associated with this collection of information. 

We expect the screening process (2.5 
minutes per response) to yield a 5 to 1 
ratio of eligible participants. We will 
need to screen approximately 270,000 
potential participants (135,000 youth 
and 135,000 young adults) over the 
study period. Participants determined to 
be eligible through the screener will 
complete a youth assent or young adult 
consent (2.5 minutes per response) and 
the online survey (20 minutes per 
response). 

Over the course of the study period, 
we intend to survey approximately 
1,500 youth ages 15 to 17 years old, and 
young adults ages 18 to 24 years old, 
every 1 to 2 months. The survey will be 
repeated with a new cross-sectional 
sample approximately every month or 
every other month over a period of 18 
months. We will obtain a final sample 
size of 54,000 youth and young adults 
(27,000 youth and 27,000 young adults) 
over the course of the study period. 
Respondents will be allowed to 
complete an additional, cross-sectional 
survey after 6 months. 

We made the following changes 
between the 30-day and 60-day 
publications: In reviewing recruitment 
metrics for two similar CTP studies, we 
found an average of 5:1 screening to 
survey completion ratio. Therefore, we 
adjusted the number of required 
screeners and burden hours accordingly. 

Dated: January 24, 2023. 
Lauren K. Roth, 
Associate Commissioner for Policy. 
[FR Doc. 2023–01978 Filed 1–30–23; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2023–N–0249] 

Authorization of Emergency Use of 
Two In Vitro Diagnostic Devices in 
Response to an Outbreak of Mpox; 
Availability 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
issuance of Emergency Use 
Authorizations (EUAs) (the 
Authorizations) under the Federal Food, 
Drug, and Cosmetic Act (FD&C Act) in 
response to an outbreak of mpox. FDA 
has issued an Authorization for an in 
vitro diagnostic device as requested by 
Becton, Dickinson & Company (BD) and 
DiaCarta, Inc. The Authorizations 
contain, among other things, conditions 
on the emergency use of the authorized 
products. The Authorizations follow the 
August 9, 2022, determination by the 
Secretary of Health and Human Services 

(HHS) that there is a public health 
emergency, or a significant potential for 
a public health emergency, that affects, 
or has a significant potential to affect, 
national security or the health and 
security of U.S. citizens living abroad, 
and that involves monkeypox virus. On 
the basis of such determination, the 
Secretary of HHS declared, on 
September 7, 2022, that circumstances 
exist justifying the authorization of 
emergency use of in vitro diagnostics for 
detection and/or diagnosis of infection 
with the monkeypox virus, including in 
vitro diagnostics that detect and/or 
diagnose infection with non-variola 
Orthopoxvirus, pursuant to the FD&C 
Act, subject to terms of any 
authorization issued under that section. 
The Authorizations, which include an 
explanation of the reasons for issuance, 
are reprinted in this document. 
DATES: The Authorization issued to BD 
for the VIASURE Monkeypox virus Real 
Time PCR Reagents for BD MAX System 
is effective as of December 23, 2022. The 
Authorization issued to DiaCarta, Inc. 
for the QuantiVirus MPXV Test Kit is 
effective as of January 10, 2023. 
ADDRESSES: Submit written requests for 
a single copy of the EUAs to the Office 
of Counterterrorism and Emerging 
Threats, Food and Drug Administration, 
10903 New Hampshire Ave., Bldg. 1, 
Rm. 4338, Silver Spring, MD 20993– 
0002. Send one self-addressed adhesive 
label to assist that office in processing 
your request or include a Fax number to 
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1 In the case of a determination by the Secretary 
of Defense, the Secretary of HHS shall determine 
within 45 calendar days of such determination, 
whether to make a declaration under section 
564(b)(1) of the FD&C Act, and, if appropriate, shall 
promptly make such a declaration. 

2 The Secretary of HHS has delegated the 
authority to issue an EUA under section 564 of the 
FD&C Act to the Commissioner of Food and Drugs. 

which the Authorizations may be sent. 
See the SUPPLEMENTARY INFORMATION 
section for electronic access to the 
Authorizations. 

FOR FURTHER INFORMATION CONTACT: 
Jennifer Ross, Office of Counterterrorism 
and Emerging Threats, Food and Drug 
Administration, 10903 New Hampshire 
Ave., Bldg. 1, Rm. 4332, Silver Spring, 
MD 20993–0002, 301–796–8510 (this is 
not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

I. Background 

Section 564 of the FD&C Act (21 
U.S.C. 360bbb-3) allows FDA to 
strengthen public health protections 
against biological, chemical, nuclear, 
and radiological agents. Among other 
things, section 564 of the FD&C Act 
allows FDA to authorize the use of an 
unapproved medical product or an 
unapproved use of an approved medical 
product in certain situations. With this 
EUA authority, FDA can help ensure 
that medical countermeasures may be 
used in emergencies to diagnose, treat, 
or prevent serious or life-threatening 
diseases or conditions caused by 
biological, chemical, nuclear, or 
radiological agents when there are no 
adequate, approved, and available 
alternatives (among other criteria). 

II. Criteria for EUA Authorization 

Section 564(b)(1) of the FD&C Act 
provides that, before an EUA may be 
issued, the Secretary of HHS must 
declare that circumstances exist 
justifying the authorization based on 
one of the following grounds: (1) a 
determination by the Secretary of 
Homeland Security that there is a 
domestic emergency, or a significant 
potential for a domestic emergency, 
involving a heightened risk of attack 
with a biological, chemical, radiological, 
or nuclear agent or agents; (2) a 
determination by the Secretary of 
Defense that there is a military 
emergency, or a significant potential for 
a military emergency, involving a 
heightened risk to U.S. military forces, 
including personnel operating under the 
authority of title 10 or title 50, U.S. 
Code, of attack with (A) a biological, 
chemical, radiological, or nuclear agent 
or agents or (B) an agent or agents that 
may cause, or are otherwise associated 
with, an imminently life-threatening 
and specific risk to U.S. military 
forces 1; (3) a determination by the 

Secretary of HHS that there is a public 
health emergency, or a significant 
potential for a public health emergency, 
that affects, or has a significant potential 
to affect, national security or the health 
and security of U.S. citizens living 
abroad, and that involves a biological, 
chemical, radiological, or nuclear agent 
or agents, or a disease or condition that 
may be attributable to such agent or 
agents; or (4) the identification of a 
material threat by the Secretary of 
Homeland Security pursuant to section 
319F–2 of the Public Health Service 
(PHS) Act (42 U.S.C. 247d-6b) sufficient 
to affect national security or the health 
and security of U.S. citizens living 
abroad. 

Once the Secretary of HHS has 
declared that circumstances exist 
justifying an authorization under 
section 564 of the FD&C Act, FDA may 
authorize the emergency use of a drug, 
device, or biological product if the 
Agency concludes that the statutory 
criteria are satisfied. Under section 
564(h)(1) of the FD&C Act, FDA is 
required to publish in the Federal 
Register a notice of each authorization, 
and each termination or revocation of an 
authorization, and an explanation of the 
reasons for the action. Under section 
564(h)(1) of the FD&C Act, revisions to 
an authorization shall be made available 
on the internet website of FDA. Section 
564 of the FD&C Act permits FDA to 
authorize the introduction into 
interstate commerce of a drug, device, or 
biological product intended for use in 
an actual or potential emergency when 
the Secretary of HHS has declared that 
circumstances exist justifying the 
authorization of emergency use. 
Products appropriate for emergency use 
may include products and uses that are 
not approved, cleared, or licensed under 
sections 505, 510(k), 512, or 515 of the 
FD&C Act (21 U.S.C. 355, 360(k), 360b, 
or 360e) or section 351 of the PHS Act 
(42 U.S.C. 262), or conditionally 
approved under section 571 of the FD&C 
Act (21 U.S.C. 360ccc). 

FDA may issue an EUA only if, after 
consultation with the HHS Assistant 
Secretary for Preparedness and 
Response, the Director of the National 
Institutes of Health, and the Director of 
the Centers for Disease Control and 
Prevention (to the extent feasible and 
appropriate given the applicable 
circumstances), FDA 2 concludes: (1) 
that an agent referred to in a declaration 
of emergency or threat can cause a 
serious or life-threatening disease or 
condition; (2) that, based on the totality 

of scientific evidence available to FDA, 
including data from adequate and well- 
controlled clinical trials, if available, it 
is reasonable to believe that (A) the 
product may be effective in diagnosing, 
treating, or preventing (i) such disease 
or condition or (ii) a serious or life- 
threatening disease or condition caused 
by a product authorized under section 
564, approved or cleared under the 
FD&C Act, or licensed under section 351 
of the PHS Act, for diagnosing, treating, 
or preventing such a disease or 
condition caused by such an agent and 
(B) the known and potential benefits of 
the product, when used to diagnose, 
prevent, or treat such disease or 
condition, outweigh the known and 
potential risks of the product, taking 
into consideration the material threat 
posed by the agent or agents identified 
in a declaration under section 
564(b)(1)(D) of the FD&C Act, if 
applicable; (3) that there is no adequate, 
approved, and available alternative to 
the product for diagnosing, preventing, 
or treating such disease or condition; (4) 
in the case of a determination described 
in section 564(b)(1)(B)(ii) of the FD&C 
Act, that the request for emergency use 
is made by the Secretary of Defense; and 
(5) that such other criteria as may be 
prescribed by regulation are satisfied. 

No other criteria for issuance have 
been prescribed by regulation under 
section 564(c)(4) of the FD&C Act. 

III. The Authorizations 
The Authorizations follow the August 

9, 2022, determination by the Secretary 
of HHS that there is a public health 
emergency, or a significant potential for 
a public health emergency, that affects, 
or has a significant potential to affect, 
national security or the health and 
security of U.S. citizens living abroad, 
and that involves monkeypox virus. 
Notice of the Secretary’s determination 
was provided in the Federal Register on 
August 15, 2022 (87 FR 50090). On the 
basis of such determination, the 
Secretary of HHS declared, on 
September 7, 2022, that circumstances 
exist justifying the authorization of 
emergency use of in vitro diagnostics for 
detection and/or diagnosis of infection 
with the monkeypox virus, including in 
vitro diagnostics that detect and/or 
diagnose infection with non-variola 
Orthopoxvirus, pursuant to section 564 
of the FD&C Act, subject to the terms of 
any authorization issued under that 
section. Notice of the Secretary’s 
declaration was provided in the Federal 
Register on September 13, 2022 (87 FR 
56074). On December 23, 2022, having 
concluded that the criteria for issuance 
of the Authorization under section 
564(c) of the FD&C Act are met, FDA 
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issued an EUA to BD for the VIASURE 
Monkeypox virus Real Time PCR 
Reagents for BD MAX System, subject to 
the terms of the Authorization. On 
January 10, 2023, having concluded that 
the criteria for issuance of the 
Authorization under section 564(c) of 
the FD&C Act are met, FDA issued an 
EUA to DiaCarta, Inc. for the 
QuantiVirus MPXV Test Kit, subject to 
the terms of the Authorization. The 
Authorizations, which are included 
below in their entirety after section IV 

of this document (not including the 
authorized versions of the fact sheets 
and other written materials), provide an 
explanation of the reasons for issuance, 
as required by section 564(h)(1) of the 
FD&C Act. Any subsequent revision to 
the Authorizations can be found from 
FDA’s web page at: https://
www.fda.gov/emergency-preparedness- 
and-response/mcm-legal-regulatory- 
and-policy-framework/emergency-use- 
authorization. 

IV. Electronic Access 

An electronic version of this 
document and the full text of the 
Authorizations are available on the 
internet at: https://www.fda.gov/ 
emergency-preparedness-and-response/ 
mcm-legal-regulatory-and-policy- 
framework/emergency-use- 
authorization. 
BILLING CODE 4164–01–P 
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U.S. FOOD & DRUG 
i!.l>MlNfST:lh\tlO ~ 

December23,2022 

Melissa: Barhoover 
Senior RegulatoryAffairs Manage1\ 
Becton, Dickinson and Company 
7Lov:eton Circle, 
Sparks, MD 21152~0999 

Device: 

EUA "NUttl.bei: 

Cco:npany: 

Indication: 

Authorized Laboratories: 

Dear Dr. Barhoover: 

VlASlJREMonkeypox virus Real Time PCR Reagents for BD 
MAXSystem 

EUA220453 

Becton, nicldrisoo &Company (SI>) 

This test is authonzed for the qualitative detection of DNA from 
monkey pox: virus (MPXV, clade I/It) 1 in human .lesion swab 
specimens (i.e., sw'abs of acute pustular or vesicular tash) from 
individuals suspected ofmpox2 by theil' heillthcare provider; 

· Emergency use of this test i.s Hmitedto authorized laboratories, 

Laboratories certified under the Clinical Laboratory Improvement 
Amendments of 1.988 (CLIA), 42 U. s.c. §263a, that meetthe 
requirem~ts to perform: moderate or high complexify tests .. 

This letter is in response toyour3l'eqµestthat the Food and Drug Admstration (FDA) issue 
an Emergency Use ·Authorization (EUA) for emergency use ofyour product, 4 pursuant to 
Section 564 oftheFederal Food, Drug, and CosmeticAct(theAct) (21 U.S,C §360bbb-3). 

1 On August 12, 20.22,, following a 1rteeting convened by the. Wmld Health ()rgartfaation (WHO) moilkeypoxvirus 
variant/1 wercIWl!lllled to alignwith current best practices:lll.lder tilt) In~tiomtlCla$sitlcation ofDisemes and.the 
WHO Fa111ily of Inietnittional Heiilth Relitted Classification$ (WHO-Fl:C) .. This letter wiU ref-e;: to the form.er Congo 
Basin (Central African). clade as clade one:(I)and the forn,er West.African elai.le a,; elade two (IT). Refer to: 
https.:/{Wroy:\>,1!0.i@'newstruwtl2-08.2Q22•l'l'IOnkeypo~x;perts;,giv(M'®!l:Variants-new-mnne,1. 
2 On November 2S, 20:ii,followiliga s,~tie1rofoonsultations withgfo.bal.experts, the World Health Orgaruzatioo: 
(WHO) begm using a new preferred term "'lnpox" as a ~ynonym for monkeypox, the disease cause by the 
mo:ukeypox virus .. Refer to: httpsif»'.\YW,~hu int/wrw!!l~l 1~2nz2-wb,o;reoom~w·Xll!me:fm:• 
monkeypgx-disease. . . .. . 
• For ease ofreference, thfa. iet~:t wm use the term "you'' .and.related terms to tefer tti Becton,. Diekirtson iirld . 
Company (BD). 
4 Fqr ease of reference, thi..<i: letter will use the term ''your product''to refer to the VlASURE Monkc,ypµi;; vitus Rt;lll1 
Time .PCR Reagents.forBD MAX System used for the. indication identified above. 

https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.fda.gov/emergency-preparedness-and-response/mcm-legal-regulatory-and-policy-framework/emergency-use-authorization
https://www.who.int/news/item/12-08-2022-monkeypox--experts-give-virus-variants-new-names
https://www.who.int/news/item/28-11-2022-who-recommends-new-name-for-monkeypox-disease
https://www.who.int/news/item/28-11-2022-who-recommends-new-name-for-monkeypox-disease
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Page 2 Melissa Barhoover, Becton, Dickinson and Company (BD) 

On August 9, 2022, pursuant to Section 564(b )( l)(C) of the Act; the Secretary of the 
Department of Health and Human Services (HHS) determined that there is a public health 
emergency, or a significant potential for a public health emergency, that affects or has a 
significant potential to affect national security or the health and security ofUnited States 
citizens living abroad that involves monkeypox virus. 5 Pursuant to Section. 564 of the Act, and 
on the basis of such detem1inafion, the Secretary of HHS then declared onSeptember7, 2022 
that circumstances exist justifying the authorization of emergency use of in vitro diagnostics for 
detectiou.and/or diagnosis of illfection with the monkeypox virus, including in vitro diagnostics 
that detect and/or diagnose infectiou with non-variola Orthopoxvirus, snbjectto the terms of 
any authorization issued under Section 564(a) of the Act. 6 

FDA considered thetotality of scientific infom1ation available iri authorizing the emergency use 
ofyour product for the indication above. A summary of the performance information FDA 
relied upon is contained in the "v'1ASURE M onkeypox vim$ Real Time PCR Reagents for BD 
MAX System" Instructions for Use. There is an FDA-cleared test for the qualitative detection 
of non-variola Orthopoxvirus, that includes monkeypox virus, but this is not an adequate and 
available alternative to your product. 7 

Having conctuded that the criteria.for issuance of this authorization under Section 564( c) ofthe 
Act are met; I am authorizing the emergency use of your product, described in the Scope of 
Authorization of this letter (Section II), subject to the terms of this authorization. 

L Criteria for Issuance ofAnthmization 

I have concluded that the emergency use of your product meets the criteria for issuance of an 
authorization under Section 564(c) of the Act, because I have concluded that: 

1. 1'he mollk:eypox virus can cause a serious or life-threatening disease or condition; to 
humans infected bythis virus; 

2. Based onthetotaiity of scientific evidence available to FDA,, it is reasonable to believe 
that your product may be effective in diagnosing infection with the monkeypox virus; and 
that the known and potential benefits of your product when used for diagnosing infection 
with the monkeypox virus, outweigh the known and. potential risks of your product;· and 

3. There is no adequate, approved, ru1d available altemativetothe emergency use ofyour 
product. 8 

5 87 FR50090 (August 15, 2022) 
6 87FR56074 (September 13, 2022) 
7 To date, the FDA-cleared CDC Non-variola Orthopoxwrus Real-time PCR Primer and Probe Set (Product Code: 
PBK; DEN070001, K181205, K221658, K221834, K222558) is the only test available in the United States with 
FDA clearance for the detection ofnon-variola Orthopox:virus DNA, including \'accinia, coWpax, monkeypoxand 
ectromelia viruses at varying concentrations. Available information indicates that timely detection of mpox cases in 
the United States requires wide availability of diagnostic.testing to control the spread of this contagious infection 
and there js currently a need for additional diagnostic testing for monkeypox virus in the United. States. 
8 No other criteria of issuance have been prescribed by regulation under Section564( c X 4) of the Act 
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Page 3 - Melissa Barhoover, Becton, Dickinson and Company (BD) 

II. Scope of Authorization 

I have concluded, pursuant to Section 564( d)( 1) of the Act, thatthe scope of this authorization is 
limited to the indication above.. · 

Authorized Product Details 

Your product is a real-time PCR assay intended for the qualitative detection of DNA from 
monkeypox vims (MPXV, clade I/II) in human lesion swab specimens (i.e., swabs of acute 
pustular or vesicular rash) from individuals suspected of mpox. by their healthcare provider. 
Testing is limited to laboratories certified under the Clinical Laboratory Improvement 
Amendments of 1988 (CLIA), 42 U.S.C. §263a, that meet the requirements to pe1form moderate 
or high complexity tests. 

Results are for the identification of monkeypox virus (MPXV, clade I/II) DNA, which is 
generally detectable in human lesion swab specimens during the acute phase of infection. 
Positive tesults are indicative ofthe presence ofmonkeypox vims (MPXV, clade I/II) DNA; 
clinical correlation with patient history and other diagnostic infonnatiot1 is necessary to 
detennine patient infection status. Positive results do not mle out bacterial infection or co
infection with other viruses. The agent detected may not be the definite cause of disease. 
Negative results obtained with this device do not preclude monkeypox virus (MPXV, clade I/II) 
infection and should not be used as the sole basis for treatment or other patient management 
decisions. Negative results must be combined with clinical observations, patient history, and 
epidemiological infotmation. 

'.The VIAS URE Monkeypox virus Real Time PCR Reagents are to be used with the BD MAX 
System, or other authorized instruments (as may be requested under Condition 0. below) which 
is based on fully automated. sample preparation (nucleic acid extraction and purification) 
followed by PCR amplification and detection. Automated data management is performed by the 
BD MA,"'\ System software release V5.14A or later. 111e VIASURE Monkeypox virus Real Time 
PCR Reagents for BD MAX System includes the materials (or other authorized materials as may 
be requested un.der Condition 0. below) described in the ''VIASURE Monkeypox vims Real 
Time PCR Reagents for BD MAX System'' Instructions for Use. 

Your product requires control materials ( or other authorized control materials as may be 
requested under Condition 0. below)that are not included with your product and are described in 
the Instructions for Use. Your product also requires the use of additional aut11orized materials 
and authorized ancillary reagents that are not included with your product and are described in th.e 
Instructions for Use described below, 

The labeling entitled "VIAS URE Monkeypox virus Real Time PCR Reagents for BD MAX 
System" Instructions for Use (also available at https://www.fda.gov/medical-devices/emergency
use-authorizations-medical-devices/monkeypox-emergency-use-authorizations-medical•devices), 
and the following fact sheets pertaining to the emergency use, are required to be made available 
as set forth in the Conditions of Authorization (Section IV), and are collectively referred to as 
"authorized labeling": 

https://www.fda.gov/medical-devices/emergency-use-authorizations-medical-devices/monkeypox-emergency-use-authorizations-medical-devices
https://www.fda.gov/medical-devices/emergency-use-authorizations-medical-devices/monkeypox-emergency-use-authorizations-medical-devices
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Page 4 - Melissa Barhoover, Becton, Dickinson and Company (BD) 

• Fact Sheet for Healthcare Providers: Becton, Dickinson and Company - VIASURE 
Monkeypoxvirus Real Time PCRReagents for BD MAX System 

• Fact Sheet for Patients: Becton, Dickinson and Company - VIAS URE 
Monkeypox vitus Real Time PCR Reagents for BD MAX System 

The above described product, when accompanied by the authorized labeling provided as set forth 
in the Conditions of Authorization (Section IV), is authorized to be distributed to and used by 
authorized laboratories under this EUA, despite the fact that it does not meet certain 
requiren1ents otherwise required by applicable federal law. 

I have concluded, pursuantto Section 564(dX2)ofthe Act, that it is reasonable to believe that 
the known and potential benefits of your product; when used consistent with the Scope of 
Authorization of this letter (Section II), outweigh the known and potential risks of your product. 

I have concluded, pursuant to Section 564(dX3) of the Act, base!l on the totality of scientific 
evidence available to FDA, that it is reasonable to believe that your product may be effective in 
diagnosing infection with the monkeypox virus, when used consistent with the Scope of 
Authorization of this letter (Section II), pursuant to Section 564( c )(2)(A) of the Act. 

FDA has reviewed the scientific information available to FDA, including the infom1atfon 
supporting the conclusions described in Section.I above, and concludes that yourproduct ( as 
described in the Scope of Authorization of this letter (Section II)) meets the criteria set forth in 
Section 564(c) of the Act concerning safety and potential effectiveness. 

The emergency useofyourproductunderthis EUAmust be consistent with; and may not 
exceed, the terms of this letter; including the Scope of Authorization (Section II) and the 
Conditions of Authorization (Section IV). Subject to the terms ofthis EUA and under the 
circumstances set forth in the Secretary ofHHS's detennination under Section 564(b )(lXC)of 
the Act described above and the Secretary ofHHS's corresponding declaration u11der Section 
564(bX1J ofthe Act, yourproduct is authorized for the indication above. 

III. Waiver of Certain Requirements 

I am waiving the followingtequirements for your product during the duration ofthis EUA: 

• Current good manufacturing practice requirements, including the quality system 
requirements tmder 21 CFR Part 820 with respectto the design, manufactnre; 
packaging, labeling; storage, and distribution of your product, but excluding Subpart 
H (Acceptance Activities, 21 CFR 820.80 and 21 CFR 820.86), Subpart I 
(Nonconfom1ing Product, 21 CFR 820.90), Subpart Q (Statistic.al Techniques, 21 
CFR 820.250) and Subpart M (Complaint Files, 21 CFR, &20, 198). 

IV. Conditions of Authorization 

Pursuant to Section 564(e) of the Act, I am establishing the folfowirtg conditions on:this. 
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Page 5 - Ivlelissa Barhoover, Becton, Dickinson and Company (BD) 

authorization: 

Becton, Dickinson and Company (You) and Authorized Distributor(s)9 

A. Your product must comply ,vith the following labeling requirements pursuant to FDA 
regulations: the intended use statement (21 CFR 809.10(a)(2), (b)(2)); adequate 
directions for use (21 U.S.C. 352(f)), (21 CFR 809.10(b)(5), (7), and (8)); appropriate 
limitations on the use of the device including infommtion required under 21 CFR 
809.1 0(a)( 4); and any available infonnation regarding pertonnance of the device, 
including requirements under 21 CFR 809.10(b)(l2). 

B. Your product must comply with the following quality system requirements pursuant to 
FDA regulations: 21 CFR 820 Subpart H (Acceptance Activities, 21 CFR 820.80 and 21 
CFR 820.86), Subpart I (Nonconforming Product, 21 CFR 820.90), Subpart O (Statistical 
Techniques, 21 CFR 820.250), and Subpa:ti M (Complaint Files, 21 CFR 820.198). 

C. You and authorized distributor(s) must make your product available with the 
authorized labeling to authorized laboratories. 

D. You and authorized distributor( s) must make available on your website(s) the 
authorized labeling. 

E. You and authorized distributor(s) must include a physical copy of the "VIASURE 
Monkeypox virus Real Time PCR Reagents for BD Mfu'\: System" Instructions for 
Use with each shipped product to authorized laboratories. 

F. You and authorized distributor(s) must infonn authorized laboratories a:t1d relevant 
public health authorities of this EUA, including the terms and conditions herein, and 
ru1y updates made to your product and authorized labeling. 

G. 'Ihrough a process of inventory control, you and authorized distributor(s) must maintain 
records of the authorized laboratories to which your product is distributed and the number 
of your product distributed. 

H. You a:t1d authorized distributor(s) must collect infonnation on the perfom1a:t1ce of your 
product. You must report any significant deviations from the established performance 
characteristics of your product of which you become aware to the Division of 
Microbiology (DMD)/Office ofHealth Technology 7 (OHT7): Office ofin Vitro 
Diagnostics /Office of Product Evaluation and Quality (OPEQ)/Center for Devices and 
Radiological Health (CDRH) (via email: ~~t:!:.!~~~:1.QI!ll]g(g!!Q!!:.!1]!!§:J~~J. 

I. You and authorized distributor(s) are authorized to make available additional 
information relating to the emergency use of your product that is consistent with, and 

9 "Authorized Distributor(s)" are identified by you, Becton, Dickinson and Company, in your EUA submission as an 
entity allowed to distribute your product. 
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Page 6 - Melissa Barhoover, Becton, Dickinson and Company (BD) 

does not exceed, the terms of this letter of authorization. 

Becton, Dickinson and Company (You) 

J. You mustregister and list consistent with 21 CFR Part 807 within one month of this 
letter. 

:K. You must notify FDA of any authorized distttbutor(s) of your product, indUding the 
name, address, and phone number of any authorized distributor(s ). 

L. You must have a signed agreement with each authorized distributor that distribution of 
the authorized product must be consistent with this Letter ofAuthorization. 

M. If requested by FDA, you must submit assqciated documents and records related to your 
qualify system for FDA review within 48 hours of the request 

N. You must provide authorized distributor(s) with a copy of this EUA and communicate to 
authorized distributor(s) any subsequent amendments that might be made to this EUA 
and its authorized accompanying materials ( e.g., Fact Sheets). 

O, You mayrequest tnudi:fications to this EU A for your product, including to the Scope of 
Authorization (SectionII in this letter) orto the authorized labeling, including requests to 
make available additional authorized labeling specific to an authorized distributor. Such 
additional labeling may use another name for the product but otherwise must be 
consistent.with the authorized labeling, and not exceed the terms of authorization of this 
letter. Any request for modification to this EU A should be submitted to. 
DMD/OHT7/OPEQ/CDRH and require appropriate authorization fromFDA 

P. Youmusfhave lotreleaseprocedures and the Iotreleaseprocedures,includingthe study 
design and statistical power, must ensure that the tests released for distribution have the 
clinical and analytical performance claimed in the authorized labeling. 

Q; If requested.by FDA, you mustsubmit lot release procedures to FDA, including sampling 
protocols, testing protocols, and acceptance criteria, that you use to release lots of your 
product for distribution in the U.S. If such lot release procedures are requested by FDA, 
you must provide it within 48 hours of the request. 

R. You must evaluate the analytical limit of detection and assess traceability of your 
productwith any FDA-recommendedreferencematerial(s) if requested by FDA.10 

After submissionto and concurrence with the data by FDA, you must update your 
labeling to reflect the additional testing. Such labeling updates will be made in 
consultation with, and require concurrence of, DMD/OHTI/OPEQ/CDRH. 

10 Traceability refers to tracing analyticai sensrtivitylreactivity back to an :FDA-recommended reference material. 
F'.DA may request, for example, that you perform this study in the event that we receive reports of adverse eventll 
concerning your product 
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Page 7 ~MelissaBarhoµver, Becton, Dickinson and Company (BD) 

S. You must have a process in place to track adverse and report to FDA pursuant to 21 
CFRPart:803. 

T, You must evaluate the impactofmonkeypox viral mutations on your product's 
performanc<(,Such evaluations must oc..,"'Ut Qn an ongoing bllsis and must im;lude any 
additional data analysis.that is,requested by FDA in response toanyperformance 
concerns you or FDA identify during routine evaluation. Additionally, if requested by 
FDA, you m1.1St submit records of these eval1.iati:0ns for FDA i:eviewwithin 4S hours of 
the request Jf:yourevaluation identifies viral mutations that affect the stated expected 
performance of yourdevice;you mustnotify FDA immediately {Via email: CDRH-EUA
Reporting@fda.hhs .. gov). 

U. If requested by FDA, yJ:>umust update your lil.belingwithin 7 calendar days to include 
any a:ddiµona1 · labeling ri~k tn.itigations identifietl by FDA regarding the impact of viral 
mutations on test performance.. Such updates will be made in consultation with, and 
require concurrence of, DMDIOHT7/OPEQ/CDRH. 

V'. Ybu must further evaluate the clinicalperformance of yow- product using natural clinical 
lesioncSwab specimensin VTM in an FDA agi:eed u.pon postanthorizafam clinic;il 
evaluation study within 6months of the date.of this letter (unless otherwise agreed to 
with DMDiOHTI/OPEQ/CDRH} After submission to and concurrence with the data hy 
FDA,, you must update the authorized labeling to re~ect the additional testing. Such 
fabeiing updates will be made in consultation with, and require concuri:ence of; 
DMD/OHT7/OPEQ7CDRH, .. 

W. You must complete FbAagreed upon post authorization. frozen specimen stability 
studies within 3 months ofthe date of this letter (unless otherwise agreed to with 
DMD/OHt7/OPEQ/CDRH). After submission of the study data, and review and 
concurrence with the data by FDA, youmustupdateyourproduct labelingtoreflecUhe 
additional testing, Such labeling. updates must be made in consultation with, and require 
concurrence of, DMD/OHT7/OPEQ/CDRH. 

X You must submit to DMD/OHT7/OPEQ/CDJU:lwithin 3 months ofthe date of this letter 
your plan and anticipated time line to establish and maintain. a quality system that is 
a:ppropriate for your product's design. and manufacture, and that meets the requirements 
ofeitherthe 2016 editionofISO 13485 or 21 CFR Part 820 .. 

Authorized.Laboratories 

Y. Authorized laboratories that receive your product must notify the relevant public health 
authorities of their intent to mn your J>roduct J>rior tQ initiating testing. 

Z. Authorized laboratories using your product must havea<process in place for r'(J)orting test 
results to healthcare providers and relevant public health authorities, as appropriate. 

AA .. Authorized laboratories using your ptoduct must include with test tesultreports, a:il 
authorized Fact Sheets. Under exigent circumstances, other appropriate methods for 

mailto:CDRH-EUA-Reporting@fda.hhs.gov
mailto:CDRH-EUA-Reporting@fda.hhs.gov
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Page 8 - Melissa Barhoover, Becton, Dickinson and Company (BD) 

disseminatingthese FaclSheets.maybe•used, whichmayinclude mass media. 

ijI:3. Authorizedlaboratorie$ using your product mustuse your product R$ outlined in the 
authorize4 labeling, Deyfations fromthe authorized proce4ures, includihgthe 
authorized instnun:ents,: ltQthorized extractio11 tllethods; authorized clinical specimen 
types, authorized controlmaterials, &.11horized oilier ancillary reagents and authorized 
materials required to use your product ate riot petmitted. · 

CC. .Authorized biboratorieirmusf have aprocessjn: placefotrack adyerseevents and. report to 
you(viaBeclon, Dickinson and CompanyCusfomerTechnical S'upport 1-800•638~&663) 
and to. FDA pursuantto 2LCFRPart 803 .. 

PILAll laboratory pet$onnel usingyour product must be appropriately trainedin real-time 
:PQRtechniques and ulle llJ)propriate laboratory and pers◊Ilal. protectiw eqllip~11t when 
handling your product and use your product in accordance with the authorized labeling, 

Becton, I>ickiitson anil Company{Y011). Authorized I>istrlbntor(s) and .Authorized 
Laboratories · · · · · 

EE. You; authorized•dis&ibtifor(s ), and authorizedlaboratories mustcolfoctirtformation on 
the petfotmance ofyout product and must report any signfficantde:viaiions from the 
established petformance characteristics of your procluct of which they become aware to 
I)MD/QlI1'1/OPEQIC1:>RlI(viaernml: ct>rrn:EtrA~llepottlng@fda;hhs;gov) lii 
addition; authorized distributor(s}and authorized laborafories report to you (via 
Becton; Dickinsonand Company Customer Technical .Support 1-800.638. .. 8663); 

Fit V6u~ atithoriz.ed distributm(s); and authocltedfaboratories usirtgyourproduct:must 
e11Sun, thafany rec~rds R$sociate4 with this EDA. ~ majntainedun:tjlQtherwisie: nptified 
by FDA Suchrecordsmust be made availableto FDAforinspectionupon request. 

Condi6.1>ns'Rehtted to Printed Materlais; AdvertiShi1ranil Pt'omotion 

00'.,.Afl llescripti:ve printed tllafter; atlvertising and-promotional mllterialll relating·fothe ~e 
of yourproductshall be.·consistent wifu·the authorized labelin& as well as-the terms set 
forth. in this EUAand meet the requirements setforth in section 502(a ), (q)(l), artd.(r).of 
the,Act, R$ applicable. and FDA iili.plementing regulations; ·· · 

HH; No ~criptive printed matter; adverli~ingor pronmtionalmaterials relating to 1he 
.use of your product mayrepresenLor suggest.that this-tesf is:.safo.or effective for the 
detection oftnOnkeypox virus ID" othernort-variolaorthopoxvirttses, 

•• This product has not been FDA deared or approve'4 bufhas been authorized for 
emergencyuse by FDAunder an EUA foruse bythe authorized laboratories; 

mailto:CDRH-EUA-Reporting@fda.hhs.gov
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Page 9 - Melissa Barhoover, Becton, Dickinson and Company (BD) 

• This product has been authorized only for the detection of nucleic acid from 
monkeYJ>OX virus, not for any other viruses ot pathogens; and 

• The emergency use oftbis product is only authorized. for the duration of the 
declaration that circumstances exist justif}ing the authorization of emergency use 
of in vitro diagnostics for detection and/or diagnosis of infection with the 
monkeypox virus, including in vitro diagnostics that detect and/or diagnose 
infection with non-variola Orthopoxvirus, under Section 564(b )( 1) of the Federal 
Food, Drug, and Cosmetic Ac1, 21 U.S.C. § 360bbb-3(b)(l); unless the 
declaration is terminated or authorization is revoked sooner. 

The emergency use ofyour product as described in this letter of authorization must comply 
withtheconditions and all othertenns of this authorization. 

V. Duration ofAuthorization 

This EUA wtllbe effective until the declaration that circumstances exist justi:fytng the 
authorization ofihe emergency use of in vitro diagnostics for detection and/or diagnosis of 
infection with the monk.eypox virtu,, inclu<ling iirvitro diagnostics that detect and/or diagnose 
infection with non-variolaOrthopax:virus, is tenninated under Section 564(b )(2) ofthe Act or 
the EUAis revoked under Section 564(g) of the Act. 

Enclosure 

Sincereiy~ 

!sl 

Namandje N. Bumpus, Ph.D, 
Chief Scientist 
Food. and Drug Administration 
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u~s. FOOD &. DRUG 
· ... APMINl!!Y!tAitON. 

Kirig C. Lee, PhD; RAC 
King Lee PhD; LLC 
R~presentii:lg DiaCarta, Irie. 
Dia.Carta, Inc. · 
4385 Hopyard ltd; Suite too 
Pleasanton, CA 94588 

Device: 

E:UANumber: 
C<)mpany: 

Indfoation: 

Authorized Lahoraiories: 

Dear Dr. Lee: 

January 1 O, 2023 

QuantiVirus M:PXVTesf Kit 

EUA220458 

DiaCarta, Inc. 
This t'es( i~ authorized f 6t the· qualtt.ative detection of DNA from 
monk:eypox virus (dade l/lI)1in human lesion swab specimens 
(i.e., swabs of acute pustular or vesiculat' rash) from individuals 
suspected ofmpox.2 by their healthcare provider, 

Emergency useoithis test is limited to authorized laboratories. 

Laboratories certified under the Clinical Laboratory Improvement 
Amendments of 19&8(CLIA), 42 U.S.C. §263a, that meet the 
requirements to perform higll complexity tests, 

This letter is in rest,onse fo yom3 request that the Food and Drug Admhristration (FDA) issue 
an Emergency Use Authorization (EDA) for emergency use otyour product;.4 pursuant to 
Section564 of the Federal Food,. Drug, and Cosmetic Act (ihe Act) (2J O.S.C, §360bbb-3). 

1 On August 12, 2Q22, following a meeting Cl,jnVened by the WorldFieaJ:th Organizaiion (WHO) morikeypox virus 
variants were renamed to align with ctlmli).t best practices under th!: International Cl.assifi¢atio11 of Diseases and the 
WHO Family of.lntemationatHealth Related Clas.~ifications (WHO.F!C). This Jetter ~ill refer to the Rltn\et Congo 
Basin (CentralAfrican) clade as c1ade one (I)and the formet West African clade as clade two (fl), Refer tQ: · 
ht!lt(:/fMJ/:13(;)rtio.mt/news/itemJ12~0S,2022-Plgnk§;)ill6X~rtS-givg•Vitll!hVaqtllrtg.;tte'\¥•Mffi~. 
2 On November 28., · 2022,.following a series of corn11.1Hatiorut with global experts, the World Health (kganizatfon 
(WHO) beganusing a. new prefen:ed lenn "mpox'' as a synonym for monkeypox, the disease cause by the 
monkeypoxvirus .. Refer to: •h.t:m,~J.l'?{V1:w,whQ.intfne:w£jtew,12lhl 1-2022•Wh9::001.mmerui'hlll:W"n.am:e•(m:· 
!l!i'>llklM/QX•diseliSq; . 
a For case of reference, th.fa letter will u.'10 the term "you" and related terms to refer to DiaCii:tia,.Inc, 
4 For eas1:1ofreference; this letter will~ the tenn "yourproduct''torefer totheQulllltiVirusMPXV test Kit u.sed 
for the indication identified above. 
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Page 2 King C. Lee, PhD, RAC, Representing DiaCarta, Inc. 

On August 9, 2022, pursuant to Section 564(bXI)(C)ofthe Act, the Secretary of the 
Department of Health and Human Services (HHS) determined that there is a public health 
emergency, or a significant potential for a public health emergency, that affects or has a 
significant potential to affect national security or the health and security of United States 
citizens living abroad that involves monkeypox virus:5 Pursuant to Section 564 of the Act, and 
on the basis of such determination, the Secretary of HHS then declared on September 7, 2022 
that circumstances exist justifying the authorization of emergency use. of in vitro diagnostics for 
detection and/or diagnosis ofinfection with the monkeypox Vims, including in vitro diagnostics 
that detect and/or diagnose infection with non-variola Orthopoxvirus, surtlect to the terms of 
any authorization issue<l under Section 564( a) of the Act. 6 · 

FDA considered the totality of scientific information available in authorizing the emergency use 
of your product for the indication above. A summary ofthe performance information FDA 
relied upon is contained in the "Instroctions for Use QuantiVims MPXV Test Kit." There is an 
FDA-cleared test for tl1e qualitative detection of non-variola Orthopoxvirus, that includes 
monkeypox virus, but this is not an adequate and available alternative to your product/ 

Having concluded that tlie criteria for issuance of this authorization under Section 564(c) of the 
Act are met, I am iiuthorizing the emergency use of your product, described in the Scope of 
Authorization of this letter (Section U), subject to the terms of this authorization, 

I. Criteria for issuance of Authorization 

I have concluded that the emergency use of your product meets the criteria for issuance of an 
authorization under Section 564(c) of the Act, because lhave concluded that: 

1. The monkeypox virus can cause a serious or life-threatening disease or condition; to 
humans infectedbythis virus; 

2. Based on the totality of scientific evidence available to FDA, it is reasonable to believe 
that your product may be effective in diagnosing infection with the monkeypox virus~ and 
that the known and potential benefits of your product when used for diagnosing infection 
with the monkeypoxvirus, outweigh the known and potential risks of:your product; and 

3. There is no adequate, approved, and available alternative to the emergency use ofyour 
product. 8 

5 87 FR50090 (August 15,2022) 
6 87 FR 56074 (September 13, 2022) 
7 To date, the FDA-cleared CDC Non-variola Orthopoxvirus Real-time PCR Primer and Probe Set (ProductCode: 
PBK; DEN0700bl, KlSI205, K221658, K221834, K222558) is the. only test available in the United: States with 
FDA clearance for the detection of noncvariola Orthopoxvirus DNA, including vaccinia, cowpox, monkeypox and 
ectromeliaviruses at varying concentrations. Available information indicates that timely detection of mpox cases in 
the United States requires wide availability of diagnostic testing to control the spread of this contagious infection 
and there. is currently a need for additional ·diagnostic testing for monkeypox virus in the United States. 
8 No other criteria of issuance have been prescribed byregulation under Section 564{c X 4) of the Act 



6275 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Notices 

VerDate Sep<11>2014 16:46 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00053 Fmt 4703 Sfmt 4725 E:\FR\FM\31JAN1.SGM 31JAN1 E
N

31
JA

23
.0

75
<

/G
P

H
>

kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 N
O

T
IC

E
S

Page :3 - King C. Lee, PhD, RAC, Representing DiaCarta, h1c. 

IL Scope ofAutlmrization-

Ihave concluded, pursuantto S~ction 564(d)(1) ofthe Act, thatthe scope of this authorization is 
limited to the indication above. 

Authorized. Product Details 

Your product is a real-time multipiex PCR test intetitled for the qUalitative detection of DNA 
from monkeypox virus ( clade 1/II) in human lesion swab specimens (i.e., swabs. of acute pustular 
or vesicular rash) from individuals.suspected ofmpox by their healthcare provider. Testing is 
limited to laboratories certified under the Clinical Laboratory Improvement Amendments of 
1988 (CLIA), 42 U.S:C. §263a, that meet the requirements to perfonn high complexitytests: 

Resµlts are for the identification of monkeypo~ virus ( clade I/II) PNA, which is generally 
detectable in human pustular or vesicular lesion specimens during the acute phase of infection. 
Positive results are indicative of the presence ofmonkeypox virus ( clade 1/Il) DNA; clinical 
correlation with patienthistory and other diagnostic information is necessary to determine patient 
infection status. Positive results do notrule out bacterial infection or co-infection with other 
viruses. The agent detected may not be the definite cause of disease .. Negative results olitained 
with this device do not preclude monkeypox virus ( clade I/II) infection and should not be used. as 
the sole basis for treatment or other patient management decisions. Negative results mu<it be 
combinedwith clinical observations, patient history, and epidemiological information. 

To use your product;. monkeypoxvirus (clade IIII}nucleic acid is firstell.iracted, isolated 1md 
purified from lesion swab specimens followed by PCR amplification and detection using an 
authorized RT-PCR instrument described in the. authorized labeling (described below). The 
Quan1iVirus MPXV Test Kit includes the materials (or other authorizedmaterials as may be 
requested under Condition Q. below) described in the ''fustructions for Use QuantiVirus MPXV 
Test Kit." 

Your product requites control materials (or other authorized control materials as may be 
requested under Condition Q: below) that are described in both of the Instructions for Use. Your 
product also requires the U!le of additional authorized materials and authorized ancillary reagents 
that are not included with your product and are described in the authorized labeling deseribed 
below. 

The labeling entitled ''Instructions for Use QuantiVirtls MPXV Test Kit" (available at 
https://wwwJaa.gov/medical~devices/emergency-use~authorizations-medical• 
devices/monkewox•emerEency-µse-authorgati9ns-medicaj"devices), andthe followingfact 
sheets pertaining to the emergency use,,are required to be made available as set forth in the 
Conditions of Authorization (Section IV), and are collectively referredto as "authorized 
labeling": 

• Fact Sheet fot· Healthcare Providers: l)faCarla, Inc; - QuantiVfrns MP:XV test Kit 
• Fact Sheet for Pa,tients: DiaCarta, Inc. - QuantiVirus MPXV Test Kit 

https://www.fda.gov/medical-devices/emergency-use-authorizations-medical-devices/monkeypox-emergency-use-authorizations-medical-devices
https://www.fda.gov/medical-devices/emergency-use-authorizations-medical-devices/monkeypox-emergency-use-authorizations-medical-devices
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Page 4 King C .. Lee, PhD, RAC, Representing DiaCarta, Inc. 

The above described product; when accompanied by the authorized labeling provided as set forth 
in the Conditions of Authorization (Section IV), is authorized to be distributed to and used by 
authorized laboratories under this EDA, despite the fact that it does not meetcertain 
requirements otherwise required by applicable federal law. 

I have concluded, pursuant to Section 564( d)(2)of the Act, that it is reasonable to believe that 
the known and potential benefits. of your product; when used consistent with the Scope of 
Authorization of this letter (Section II), outweigh the known and potential risk<: of your product. 

I have concluded, pursuantto Section 564(dX3) of the Act; based on the totality of scientific 
evidence available to FDA, that it is reasonable to believe that your product may be effective in 
diagnosing infection with the monkeypox virus, when used consistent with the Scope of 
Authorization of this letter (Section II), pursuant to Section 564(c)(2XA) of the Act. 

FDA has reviewed the scientific information available to FDA, including the information 
supporting the conclusions described in Section I above, and concludes that your product (as 
described in the Scope of AUthorization ofthis letter (Section II)) meets the criteria set forth in 
Section 564(c) of the Ad concerning safety and potential effectiveness. 

The emergency use of your product under this EU A must be consistent with; and may not 
exceed, the terms of this Jetter, including the Scope of Authorization (Section II) and the. 
Conditions of Authorization (Section IV). Subject to the terms of this EU A and under the 
circumstances set forth in the Secretary ofHHS's determination under Section 564(b )(l)(C) of 
the Act described above and the Secretary ofHHS's corresponding declaration under Section 
564(b)(l) of the.Act, your product is authorized for the indication above. 

III. Waiver of Certain Requirements 

lam waiving the following requirements for your product during the duration of this EUA: 

• Current good .manufacturing practice requirements, including the quality system 
requirements under 21 CFR Part 820 with respectto the design,. manufacture, 
packaging, labeling, storage, and distribution ofyour product, but excluding Subpart 
H(Acceptance.Activities, 21 CFR 820.80 and 21 CFR 820.86),Subpart I 
(Nonconforming Product; 21 CFR 820.90), Subpart O (Statistical Techniques, 21 
CFR 820.250) and Subpart M (Complaint Files, 21 CFR820.198). 

IV. Conditions of Authorization 

Pursuant to Section 564( e) ofthe Act; I am establishing the following conditions on this 
authorization: 

DiaCarta, Inc~ (\iou)a:ndAuthorized Distributot(s)9 

• "'Authorized Distributor( s )" are identified by you,, Diaearta, !rte,, in your BUA submissioil as: an entity· allowed to 
distribute your prod:uct 
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Page $-KingC .. Lee, PhD,RAC, Representing DiaGarta, Inc. 

A. Your producfmust comply with the following labeling requirements pursuant to FDA 
regulations: the intended use statement (21 CFR 809.10(a)(2), (b)(2)); adequate 
.directions foruse(21 U.S,C, 352(£)), (21 CFR 8()9.10(1,)($), (7), and (8)); appropriate 
limitations on the use of the deviqe including infonnation required under.21 CFR 
8Q9.1 0(a,)(4); and any available infonnation n~gardingperformance of the devjce; 
including requirements under 21 CFR 809, lO(b)(l2). 

B. Your product must comply With the folfowing quality systeti1 requiremehtsputsimrtt to 
FDA regulations: 21 CFR 820 Subp.art H (Acceptance Activities, 21 CF'R82Q:80 and 21 
CFR 820.86), Subpartl{Nonconforming Product; 21 CFR 820.90), Subpart O (Statistical 
Techniques,21 CFR 820.250), and Subpart M(ComplaintFiles, 21 CFR 820.198). 

C, You. ancl authorized distribttfor(s) must make your product available with. the 
authorize4 labelingtoauthorize4.laboratorle$, 

n. You arid arithorizeddistributot(s) r1111st make available ori yollf website(s) the 
authorized labelin,g. 

K You and authorized distributor(s) mustinclude a physical copy of the authorized 
''Instructions for Use QuantiVirus MPXV Test Kit" with each shipped product 

F. You and auth<>rized distributot(s)nmst inform auth()tized laboratories and relevant 
public health authorities of this Et1A, includingthetenns and conditions hetein, and 
any updates made to your product and authorized labeling, 

G. Thro11gh aprocess ofiiiventofy conttotyou arid arithorized distribt1tor(s)m11stmillritain 
records of the authorized laboratories to which your productis,distributed and the number 
of your product distributed. 

H. You and authorized distributor(s) must colleclinformation on the.performance of your 
product You.must report any significant·deviations frotnthe ·established t)erfonnance 
characteristic:s ofy()ur productofwhich you become aware to the Division of 
fyficrobiology (DMD)/Office of Health T.:chnology7(OHT7): Office ofln Vfuo 
Diagnostics /Office of.Product Evaluation and Quality (OPEQ)/Center for Devices and 
Radiological Health (CDRH)(via email: CDRH-EU:A-Re:porting@fda.hhs.g<}v). 

I. You and authorized distributor(s) are authotizedto make a.vailable additional 
information relating to the emergency use of your productthat is consistent with, and 
does not, exceed, the terms ofthis letter ofauthorization, 

DiaCarta,/Inc. {You) 

J. You must register and listcottsistefitWith 21 CFR Part 8()7within one month of this 
letter. 

mailto:CDRH-EUA-Reporting@fda.hhs.gov
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Page 6 - King C. Le.e, PhD, RAC, Representing DiaCarta, Inc. 

K. Youmuslnotify FDA of any authorized distributor(s) of your product, including the 
name, address, and phone number of any authorized distributor( s ). 

L. You musthave asignedagreement with each aufh()rized distributotthatdistribution of 
the authorized product illust ~ consistent with this Letter ofAuthorization. 

M. If requested by FDA, y()u must submit associated documents and recotdsrelated to your 
ciuality systeill for FDA review Within 48 hours ()f the request. 

N. You must provide authorized distnlmtor(s) with a copy of this EUA and communicate to 
authorized disttibutor(s) any subsequent amendments that might be. made to this EUA 
and its. authorized accoillpanying materials (e.g., Fact Sheets). 

0: You may request modifications to this EU A for your product, including tn the Scope of 
Authorization (Section II in this letter) orto the authorized labeling, including requests to 
make available additional authorized labeling specific to an authorized distnbutor. Such 
additional labeling may use another naille for the pMduct but otherwise must be 
consistent with the authorized labeling, and not exceed the tenns ofauthorizati()n of this 
letter. Any request for modification to this EU A should be submitted to 
DMD/OlIT7/OPEQ/CDRH andrequire appropriate authorization from FDA. 

P, You must have lotretease pr()cedures and the lot release procedures, includmg the study 
design and statistical power, must ensure that the tests released for•distributiortha:vethe 
clinical and analytical perfonnance claimed in the authorized labeling. 

Q: If requested by FDA, you .must submit lot release procedures to FDA, induding sampling 
prot()cols, testing protocols, and acceptance criteria, that you use t() release lots of your 
product for distribution in the U.S. If such lot release procedures are requested by FDA, 
you must provide it within.48 hours ofthe request. 

R. Y()u must evaluate the analytical limit of.detection arid assess traceability of your 
product with any FDA-recommended reference material(s) if requested by FDA.10 

After submission to and concurrence with the data by FDA., you must update your 
labeling to.reflectthe additional testing. Such labeling updates will be madein 
consultation with, and require concurrence of, DMD/OHTI/OPEQ/CDRH. 

Sc You must have a pmcess in place to track adverse and report to FDA pursuant to 21 
CFR Part 803. 

T, Y ()U must evaluate the impact ofmonkeypox viral mutatioos on your product's 
performance, Such evaluations must occur on an ongoing basis and must include any 
additional data analysis that is requested by FDA in response to anyperfonnance 
concems you or FDAidentify during routine evaluation. Additionally, if requested by 

10 Traceability refers to tracing analytical sensitivity/reactivity back to an FDA-recommendedreference materiaL 
FJ)A may request, for exam;ple, that you perform this study in the event that we receive reports of adverse events 
concerning your product, 
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Page 7 ~ King C. Lee, PhD, RAC, Representing DiaCarta, Inc. 

FDA, you must submi.trecords ofthese evaluations for FDA review within 48 hours of 
the request. If your evaluation identifies viral mutations that affect the stated <.lxpected 
performance of your device, you must notify FDA inmiediately (via email: CDRH-ElJA
Reporting@fda.hhs.gov). 

U. If requested by FDA, you must update your labeling within 7 calendar days to include 
any additional labelingrisk mitigationsidentifiedby FDA regarding the impact of vital 
mutations on test performance. Such updates will be made in consultation with, and 
require concurrence of; DMD/OHT7/OPEQ/CDRH. 

V. You must further evaluate the clinical performance of your product using natural clinical 
lesion swab specimens in VTM in an FDA agreed upon post authorization clinical 
evaluation study within6 months of the date oftlris letter (unless otherwise agreed to 
with DMD/OHT7/OPEQ/CDRH) .. After submission to and concurrence with the. data by 
FDA, you must update the authorized labeling to reflect the additional testing. Such 
labeling updates will be made in consultation with, and require concurrence of; 
I)MD/OHT7/OPEQ/CDRH 

W. You must submit to DMD/OHT7 /OPEQ/CDRH within 3 months ofthe date ofthis Jetter 
your plan and anticipated timeline to establish and maintain a quality system that is 
appropriate for your product's design and manufacture, and that meets the requirements 
of eitherthe 2016 edition ofISO 13485 or 21 CFR Part 820. 

Authorized Laboratories 

X Authorized laboratories that receive your product must notify the relevant public health 
authorities of their intent to run your product prior to initiating testing. 

Y. Authorized laboratories using your product must have a process in place for reporting test 
results to healtl1care providers and .relevant public health authorities, as appropriate. 

z; Autl1orized laboratories using your product mustinclude with test result reports, all 
authorized Fact Sheets. Under exigent circumstances, other appropriate methods for 
disseminating these Fact Sheets may be used, which may include mass media. 

AA. Authorized laboratories using your product must use your product as outlined in the 
authorized labeling. Deviations from the authorized procedures, including the 
authorized instruments, authorized extraction methods, authorized clinical specimen 
types, authorized control materials, authorized other ancillary reagents and authorized 
materials requited to use your product are not permitted. 

BB. Authorized laboratories musthave a process in place to track adverse· events and.report to 
you (via email: information1mdiacarta.com; J-800-246~&878) and to FDA pursuant to 21 
CFR Part 803. 

CC. All laboratory personnel using your product must be appropriately trained in real-time 
PCR techniques. and use appropriate laboratory and personal protective equipment when 

mailto:CDRH-EUA-Reporting@fda.hhs.gov
mailto:CDRH-EUA-Reporting@fda.hhs.gov
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Page 8 - KingC.Lee, PhD.RAC, Representing DiaCarta, Inc. 

handling your product.and.use yourproductin accordance with the authorized labeling. 

DiaCartai In¢: ·(Yon), .Authorized OOtrlb:uto:t(s )and. Authorized Laboratories 

I>tt Yol½ authqrizeddistr:ibutor(s)tand authwized laboratories mustcollectinfoflllation on 
the performanceofyourproductand must report any significant deviations from the 
established pert'ormance characteristics ofy()ut]>toduct ofwhichthey become aware to 
DMD/OflT7J6PEQ/CD1Ul(vi'a email: CDRH-EUA~R_eportins@fda,hb$.goy) In 
addition, authorized. dis:tributor($)and authorized laboratories reportto.you(via email: 
information,(a!diacarta.:com; 1~800~246-8878), 

EE. You, authorized distributot($),Jmd atiflmrizedJaboratodes using yoill'-prodtict 111ttst 
e11sure that 1tny records as$9ciated with thi$ EtJA, ·are maintain;ed until <>tlierwise notified 
by FI>A Sucli recordsmust be made avajllll'>le t<> l'PAfor iµspeclion upo11 request, 

Conditions'ReJaud to.Printed Matenals,.Advertismgand Promotion 

PF. All descriptive printed matter, advertising andpromotionalmaterialstelatingtotheuse 
ofy<>urpro<luctshall.beconsisten.t witli tlie·auth9rized labeling; as we1Las·thetel1ll!l s~ 
forth .in this EUAand meet the requirements setforth. in section502(a), (q)(l); and (r) of 
the Act, as applicable, and FDA implementing regulations'. 

®· N◊ descriptive printed matter. i;id'vertising or promotional material$ relatirtg tt:> the use ◊f 
your product may represent or suggestthatthistesf is safe or effective forthe detection of 
monkeypox virus or other non-variola orthopoxvirnses. 

lilI. Ali descriptive printed matter, advertising·and promo:ffonal materials relatingto the use 
ofyout productshall :clearlyand conspicmiuslysfate that; 

• This product has not been FDAcleared or approved, buf has been authorized for 
emergency use by FDA under an EUA for use by the authorized laboratories; 

• This product has been authorized only for the detection of nucleic acid from 
morikeYl)oxvirtlS, i10tfor any other vimses or pathogens; and 

• Th() emergency use of tliis product i$ only authorized for the duration of the 
declaration that circumstances existjustifyingthe .anthorizationof emergency use 
of in vitro diagnosti:cs for detection and/or diagnosis of infection with the 
monkeypoxvirus, including in vitro diagnostics that detect and/or diagnose 
infection with non°vatiola0rthopoxviros. under·Section 564(b)(l) ofthe Federal 
Food, Drµg, and Cosmetic Act, 21 U:KC. § 36Qbbb-3(b)(1),unlessthe 
declaration is tenriinated or authorization is revoked sooner. 

The emer.gency use of your product as described inthis letter of authorization. must comply 
with the conditions and all otherterms ofthisauthorization. 

mailto:CDRH-EUA-Reporting@fda.hhs.gov
mailto:information@diacarta.com
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Dated: January 26, 2023. 
Lauren K. Roth, 
Associate Commissioner for Policy. 
[FR Doc. 2023–01987 Filed 1–30–23; 8:45 am] 

BILLING CODE 4164–01–C 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2010–N–0598] 

Agency Information Collection 
Activities; Proposed Collection; 
Comment Request; Current Good 
Manufacturing Practice Regulations for 
Type A Medicated Articles 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA, Agency, or we) is 
announcing an opportunity for public 
comment on the proposed collection of 
certain information by the Agency. 
Under the Paperwork Reduction Act of 
1995 (PRA), Federal Agencies are 
required to publish notice in the 
Federal Register concerning each 
proposed collection of information, 
including each proposed extension of an 
existing collection of information, and 
to allow 60 days for public comment in 
response to the notice. This notice 
solicits comments on the recordkeeping 
requirements for the collection of 
information regarding Type A 
Medicated Articles. 

DATES: Either electronic or written 
comments on the collection of 
information must be submitted by April 
3, 2023. 

ADDRESSES: You may submit comments 
as follows. Please note that late, 
untimely filed comments will not be 
considered. The https://
www.regulations.gov electronic filing 
system will accept comments until 
11:59 p.m. Eastern Time at the end of 
April 3, 2023. Comments received by 
mail/hand delivery/courier (for written/ 
paper submissions) will be considered 
timely if they are received on or before 
that date. 

Electronic Submissions 

Submit electronic comments in the 
following way: 

• Federal eRulemaking Portal: 
https://www.regulations.gov. Follow the 
instructions for submitting comments. 
Comments submitted electronically, 
including attachments, to https://
www.regulations.gov will be posted to 
the docket unchanged. Because your 
comment will be made public, you are 
solely responsible for ensuring that your 
comment does not include any 
confidential information that you or a 
third party may not wish to be posted, 
such as medical information, your or 
anyone else’s Social Security number, or 
confidential business information, such 
as a manufacturing process. Please note 
that if you include your name, contact 
information, or other information that 
identifies you in the body of your 
comments, that information will be 
posted on https://www.regulations.gov. 

• If you want to submit a comment 
with confidential information that you 
do not wish to be made available to the 
public, submit the comment as a 
written/paper submission and in the 
manner detailed (see ‘‘Written/Paper 
Submissions’’ and ‘‘Instructions’’). 

Written/Paper Submissions 

Submit written/paper submissions as 
follows: 

• Mail/Hand Delivery/Courier (for 
written/paper submissions): Dockets 
Management Staff (HFA–305), Food and 
Drug Administration, 5630 Fishers 
Lane, Rm. 1061, Rockville, MD 20852. 

• For written/paper comments 
submitted to the Dockets Management 
Staff, FDA will post your comment, as 
well as any attachments, except for 
information submitted, marked and 
identified, as confidential, if submitted 
as detailed in ‘‘Instructions.’’ 

Instructions: All submissions received 
must include the Docket No. FDA– 
2010–N–0598 for ‘‘Current Good 
Manufacturing Practice Regulations for 
Type A Medicated Articles.’’ Received 
comments, those filed in a timely 
manner (see ADDRESSES), will be placed 
in the docket and, except for those 
submitted as ‘‘Confidential 
Submissions,’’ publicly viewable at 
https://www.regulations.gov or at the 
Dockets Management Staff between 9 
a.m. and 4 p.m., Monday through 
Friday, 240–402–7500. 

• Confidential Submissions—To 
submit a comment with confidential 
information that you do not wish to be 
made publicly available, submit your 
comments only as a written/paper 
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Page 9 ~ King C. Lee, PhD, R,~C, Representing DiaCarta, Inc. 

V. Duration of Authorization 

This EU A will be effective until the declaration that circumstances exist justifying the 
authorization of the emergency use of in vitro diagnostics for detection and/or diagnosis of 
infection with the monkeypox virus; including in vitro diagnostics that detect and/or diagnose 
infection with non-variola Orthopo:XVirus, is terminated under Section 564{b)(2) of the Act or 
the EUA is revoked under Section 564(g) of the Act. 

Enclosure 

Sincerely, 

Namandje N. Bumpus, Ph.D. 
Chief Scientist 
Food and Drug Administration 

https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
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submission. You should submit two 
copies total. One copy will include the 
information you claim to be confidential 
with a heading or cover note that states 
‘‘THIS DOCUMENT CONTAINS 
CONFIDENTIAL INFORMATION.’’ The 
Agency will review this copy, including 
the claimed confidential information, in 
its consideration of comments. The 
second copy, which will have the 
claimed confidential information 
redacted/blacked out, will be available 
for public viewing and posted on 
https://www.regulations.gov. Submit 
both copies to the Dockets Management 
Staff. If you do not wish your name and 
contact information to be made publicly 
available, you can provide this 
information on the cover sheet and not 
in the body of your comments and you 
must identify this information as 
‘‘confidential.’’ Any information marked 
as ‘‘confidential’’ will not be disclosed 
except in accordance with 21 CFR 10.20 
and other applicable disclosure law. For 
more information about FDA’s posting 
of comments to public dockets, see 80 
FR 56469, September 18, 2015, or access 
the information at: https://
www.govinfo.gov/content/pkg/FR-2015- 
09-18/pdf/2015-23389.pdf. 

Docket: For access to the docket to 
read background documents or the 
electronic and written/paper comments 
received, go to https://
www.regulations.gov and insert the 
docket number, found in brackets in the 
heading of this document, into the 
‘‘Search’’ box and follow the prompts 
and/or go to the Dockets Management 
Staff, 5630 Fishers Lane, Rm. 1061, 
Rockville, MD 20852, 240–402–7500. 
FOR FURTHER INFORMATION CONTACT: 
Rachel Showalter, Office of Operations, 
Food and Drug Administration, Three 
White Flint North, 10A–12M, 11601 
Landsdown St., North Bethesda, MD 
20852, 240–994–7399, PRAStaff@
fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501–3521), Federal 
Agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
‘‘Collection of information’’ is defined 
in 44 U.S.C. 3502(3) and 5 CFR 

1320.3(c) and includes Agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
Agencies to provide a 60-day notice in 
the Federal Register concerning each 
proposed collection of information, 
including each proposed extension of an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document. 

With respect to the following 
collection of information, FDA invites 
comments on these topics: (1) whether 
the proposed collection of information 
is necessary for the proper performance 
of FDA’s functions, including whether 
the information will have practical 
utility; (2) the accuracy of FDA’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques, 
when appropriate, and other forms of 
information technology. 

Current Good Manufacturing Practice 
Regulations for Type A Medicated 
Articles—21 CFR Part 226 

OMB Control Number 0910–0154— 
Extension 

Section 501 of the Federal Food, Drug, 
and Cosmetic Act (FD&C Act) (21 U.S.C. 
351), gives us the authority to issue 
current good manufacturing practice 
(cGMP) regulations for drugs, including 
Type A medicated articles. A Type A 
medicated article is a feed product 
containing a concentrated drug diluted 
with a feed carrier substance. A Type A 
medicated article is intended solely for 
use in the manufacture of another Type 
A medicated article or a Type B or Type 
C medicated feed. Medicated feeds are 
administered to animals for the 
prevention, cure, mitigation, or 

treatment of disease or for growth 
promotion and feed efficiency. 

Statutory requirements for cGMPs for 
Type A medicated articles are codified 
in part 226 (21 CFR part 226). Type A 
medicated articles which are not 
manufactured in accordance with these 
regulations are considered adulterated 
under section 501(a)(2)(B) of the FD&C 
Act. Under part 226, a manufacturer is 
required to establish, maintain, and 
retain records for Type A medicated 
articles, including records to document 
procedures required under the 
manufacturing process to assure that 
proper quality control is maintained. 
Such records would, for example, 
contain information concerning receipt 
and inventory of drug components, 
batch-production, laboratory assay 
results (i.e., batch and stability testing), 
and product distribution. 

The required records are used by both 
the respondents and FDA. The records 
are used by manufacturers of Type A 
medicated articles to verify that 
appropriate control measures have been 
maintained, or that appropriate 
corrective actions were taken if the 
control measures were not maintained. 
Such verification activities are essential 
to ensure that the cGMP system is 
working as planned. We review the 
records during the conduct of periodic 
plant inspections. This information is 
needed so that we can monitor drug 
usage and possible misformulation of 
Type A medicated articles. The 
information could also prove useful to 
us in investigating product defects when 
a drug is recalled. In addition, we will 
use the cGMP criteria in part 226 to 
determine whether or not the systems 
used by manufacturers of Type A 
medicated articles are adequate to 
ensure that their medicated articles 
meet the requirements of the FD&C Act 
as to safety and also meet the article’s 
claimed identity, strength, quality, and 
purity, as required by section 
501(a)(2)(B) of the FD&C Act. 

Description of Respondents: 
Manufacturers of Type A medicated 
articles. 

FDA estimates the burden of this 
collection of information as follows: 

TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN 1 

21 CFR part; activity Number of 
respondents 

Number of 
responses per 

respondent 

Total annual 
responses 

Average 
burden per 
response 

Total hours 

226.42; requires records be prepared and maintained for 2 
years with respect to components (drug and non-drug), 
used in the manufacture of the medicated premixes.

65 260 16,900 0.75 (45 min-
utes).

12,675 
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TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN 1—Continued 

21 CFR part; activity Number of 
respondents 

Number of 
responses per 

respondent 

Total annual 
responses 

Average 
burden per 
response 

Total hours 

226.58; requires recordkeeping for establishment of lab-
oratory controls to ensure that adequate specifications 
and test procedures for the drug components and Type 
A medicated articles conform to appropriate standards 
of identity, strength, quality and purity.

65 260 16,900 1.75 ............... 29,575 

226.80; requires maintenance of records for packaging 
and labeling of Type A medicated articles.

65 260 16,900 0.75 (45 min-
utes).

12,675 

226.102; requires maintenance of master-formula and 
batch-production records for Type A medicated articles.

65 260 16,900 1.75 ............... 29,575 

226.110; requires maintenance of distribution records (2 
years), for each shipment of Type A medicated articles 
for recall purposes.

65 260 16,900 0.25 (15 min-
utes).

4,225 

226.115; requires maintenance of complaint files for Type 
A medicated articles for 2 years.

65 10 650 0.5 (30 min-
utes).

325 

Total .............................................................................. ........................ ........................ ........................ ........................ 89,050 

1 There are no capital costs or operating and maintenance costs associated with this collection of information. 

Based on a review of the information 
collection since our last request for 
OMB approval, we have made no 
adjustments to our burden estimate. 

Dated: January 25, 2023. 
Lauren K. Roth, 
Associate Commissioner for Policy. 
[FR Doc. 2023–01862 Filed 1–30–23; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2014–D–0435] 

Surveying, Leveling, and Alignment 
Laser Products; Guidance for Industry 
and Food and Drug Administration 
Staff; Availability 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice of availability. 

SUMMARY: The Food and Drug 
Administration (FDA or Agency) is 
announcing the availability of a final 
guidance entitled ‘‘Surveying, Leveling, 
and Alignment Laser Products.’’ This 
guidance is intended for manufacturers 
of laser products and outlines FDA’s 
approach regarding the applicability of 
FDA’s performance standard regulations 
to surveying, leveling, and alignment 
(SLA) laser products. 
DATES: The announcement of the 
guidance is published in the Federal 
Register on January 31, 2023. 
ADDRESSES: You may submit either 
electronic or written comments on 
Agency guidances at any time as 
follows: 

Electronic Submissions 

Submit electronic comments in the 
following way: 

• Federal eRulemaking Portal: 
https://www.regulations.gov. Follow the 
instructions for submitting comments. 
Comments submitted electronically, 
including attachments, to https://
www.regulations.gov will be posted to 
the docket unchanged. Because your 
comment will be made public, you are 
solely responsible for ensuring that your 
comment does not include any 
confidential information that you or a 
third party may not wish to be posted, 
such as medical information, your or 
anyone else’s Social Security number, or 
confidential business information, such 
as a manufacturing process. Please note 
that if you include your name, contact 
information, or other information that 
identifies you in the body of your 
comments, that information will be 
posted on https://www.regulations.gov. 

• If you want to submit a comment 
with confidential information that you 
do not wish to be made available to the 
public, submit the comment as a 
written/paper submission and in the 
manner detailed (see ‘‘Written/Paper 
Submissions’’ and ‘‘Instructions’’). 

Written/Paper Submissions 

Submit written/paper submissions as 
follows: 

• Mail/Hand Delivery/Courier (for 
written/paper submissions): Dockets 
Management Staff (HFA–305), Food and 
Drug Administration, 5630 Fishers 
Lane, Rm. 1061, Rockville, MD 20852. 

• For written/paper comments 
submitted to the Dockets Management 
Staff, FDA will post your comment, as 
well as any attachments, except for 
information submitted, marked and 

identified, as confidential, if submitted 
as detailed in ‘‘Instructions.’’ 

Instructions: All submissions received 
must include the Docket No. FDA– 
2014–D–0435 for ‘‘Surveying, Leveling, 
and Alignment Laser Products.’’ 
Received comments will be placed in 
the docket and, except for those 
submitted as ‘‘Confidential 
Submissions,’’ publicly viewable at 
https://www.regulations.gov or at the 
Dockets Management Staff between 9 
a.m. and 4 p.m., Monday through 
Friday, 240–402–7500. 

• Confidential Submissions—To 
submit a comment with confidential 
information that you do not wish to be 
made publicly available, submit your 
comments only as a written/paper 
submission. You should submit two 
copies total. One copy will include the 
information you claim to be confidential 
with a heading or cover note that states 
‘‘THIS DOCUMENT CONTAINS 
CONFIDENTIAL INFORMATION.’’ The 
Agency will review this copy, including 
the claimed confidential information, in 
its consideration of comments. The 
second copy, which will have the 
claimed confidential information 
redacted/blacked out, will be available 
for public viewing and posted on 
https://www.regulations.gov. Submit 
both copies to the Dockets Management 
Staff. If you do not wish your name and 
contact information to be made publicly 
available, you can provide this 
information on the cover sheet and not 
in the body of your comments and you 
must identify this information as 
‘‘confidential.’’ Any information marked 
as ‘‘confidential’’ will not be disclosed 
except in accordance with 21 CFR 10.20 
and other applicable disclosure law. For 
more information about FDA’s posting 
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of comments to public dockets, see 80 
FR 56469, September 18, 2015, or access 
the information at: https://
www.govinfo.gov/content/pkg/FR-2015- 
09-18/pdf/2015-23389.pdf. 

Docket: For access to the docket to 
read background documents or the 
electronic and written/paper comments 
received, go to https://
www.regulations.gov and insert the 
docket number, found in brackets in the 
heading of this document, into the 
‘‘Search’’ box and follow the prompts 
and/or go to the Dockets Management 
Staff, 5630 Fishers Lane, Rm. 1061, 
Rockville, MD 20852, 240–402–7500. 

You may submit comments on any 
guidance at any time (see 21 CFR 
10.115(g)(5)). 

An electronic copy of the guidance 
document is available for download 
from the internet. See the 
SUPPLEMENTARY INFORMATION section for 
information on electronic access to the 
guidance. Submit written requests for a 
single hard copy of the guidance 
document entitled ‘‘Surveying, 
Leveling, and Alignment Laser 
Products’’ to the Office of Policy, Center 
for Devices and Radiological Health, 
Food and Drug Administration, 10903 
New Hampshire Ave., Bldg. 66, Rm. 
5431, Silver Spring, MD 20993–0002. 
Send one self-addressed adhesive label 
to assist that office in processing your 
request. 

FOR FURTHER INFORMATION CONTACT: Dina 
Jerebitski, Center for Devices and 
Radiological Health, Food and Drug 

Administration, 10903 New Hampshire 
Ave., Bldg. 66, Rm. 3574, Silver Spring, 
MD 20993–0002, 301–796–2411. 
SUPPLEMENTARY INFORMATION: 

I. Background 

This guidance is intended for 
manufacturers of laser products and 
outlines FDA’s approach regarding the 
applicability of FDA’s performance 
standard regulations to surveying, 
leveling, and alignment (SLA) laser 
products. 

A notice of availability of the draft 
guidance appeared in the Federal 
Register of May 5, 2014 (79 FR 25597). 
FDA considered comments received and 
revised the guidance as appropriate in 
response to the comments, including 
requests for clarification regarding 
which laser products are considered 
SLA laser products and including 
additional questions and answers 
regarding SLA laser class limits. 

This guidance is being issued 
consistent with FDA’s good guidance 
practices regulation (21 CFR 10.115). 
The guidance represents the current 
thinking of FDA on surveying, leveling, 
and alignment laser products. It does 
not establish any rights for any person 
and is not binding on FDA or the public. 
You can use an alternative approach if 
it satisfies the requirements of the 
applicable statutes and regulations. 

II. Electronic Access 

Persons interested in obtaining a copy 
of the guidance may do so by 

downloading an electronic copy from 
the internet. A search capability for all 
Center for Devices and Radiological 
Health guidance documents is available 
at https://www.fda.gov/medical-devices/ 
device-advice-comprehensive- 
regulatory-assistance/guidance- 
documents-medical-devices-and- 
radiation-emitting-products. This 
guidance document is also available at 
https://www.regulations.gov or https://
www.fda.gov/regulatory-information/ 
search-fda-guidance-documents. 
Persons unable to download an 
electronic copy of ‘‘Surveying, Leveling, 
and Alignment Laser Products’’ may 
send an email request to CDRH- 
Guidance@fda.hhs.gov to receive an 
electronic copy of the document. Please 
use the document number 1764 and 
complete title to identify the guidance 
you are requesting. 

III. Paperwork Reduction Act of 1995 

While this guidance contains no new 
collection of information, it does refer to 
previously approved FDA collections of 
information. Therefore, clearance by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1995 (PRA) (44 U.S.C. 3501– 
3521) is not required for this guidance. 
The previously approved collections of 
information are subject to review by 
OMB under the PRA. The collections of 
information in the following FDA 
regulations, guidance, and forms have 
been approved by OMB as listed in the 
following table: 

21 CFR part, guidance, or FDA form Topic OMB control No. 

1002 through 1050 ............................................................................ Reporting and Recordkeeping for Electronic Prod-
ucts—General Requirements.

0910–0025 

Dated: January 26, 2023. 
Lauren K. Roth, 
Associate Commissioner for Policy. 
[FR Doc. 2023–01964 Filed 1–30–23; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Resources and Services 
Administration 

[OMB No. 0915–0285—Revision] 

Agency Information Collection 
Activities: Submission to OMB for 
Review and Approval; Public Comment 
Request; Health Center Program 

AGENCY: Health Resources and Services 
Administration (HRSA), Department of 
Health and Human Services. 

ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995, 
HRSA submitted an Information 
Collection Request (ICR) to the Office of 
Management and Budget (OMB) for 
review and approval. Comments 
submitted during the first public review 
of this ICR will be provided to OMB. 
OMB will accept further comments from 
the public during the review and 
approval period. OMB may act on 
HRSA’s ICR only after the 30-day 
comment period for this notice has 
closed. 

DATES: Comments on this ICR should be 
received no later than March 2, 2023. 
ADDRESSES: Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 

notice to www.reginfo.gov/public/do/ 
PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under Review—Open for 
Public Comments’’ or by using the 
search function. 
FOR FURTHER INFORMATION CONTACT: To 
request a copy of the clearance requests 
submitted to OMB for review, email 
Samantha Miller, the HRSA Information 
Collection Clearance Officer, at 
paperwork@hrsa.gov or call 301–594– 
4394. 
SUPPLEMENTARY INFORMATION: 

Information Collection Request Title: 
Health Center Program Forms OMB No. 
0915–0285—Revision. 

Abstract: The Health Center Program, 
administered by HRSA, is authorized 
under Section 330 of the Public Health 
Service Act (42 U.S.C. 254b). Health 
centers are community-based and 
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patient-directed organizations that 
deliver affordable, accessible, quality, 
and cost-effective primary health care 
services to patients regardless of their 
ability to pay. Nearly 1,400 health 
centers operate approximately 14,000 
service delivery sites that provide 
primary health care to more than 30 
million people in every U.S. state, the 
District of Columbia, Puerto Rico, the 
U.S. Virgin Islands, and the Pacific 
Basin. HRSA uses forms for new and 
existing health centers and other entities 
to apply for various grant and non-grant 
opportunities, renew grant and non- 
grant designations, report progress, and 
change their scopes of project. 

A 60-day notice published in the 
Federal Register on October 17, 2022, 
vol. 87, No. 199; pp. 62861. There were 
no public comments. 

Need and Proposed Use of the 
Information: Health Center Program- 
specific forms are necessary for award 
processes and oversight of the Health 
Center Program and other relevant 
programs. These forms provide HRSA 
staff and objective review committee 
panels with information essential for 
application evaluation, funding 
recommendation and approval, 
designation, and monitoring. These 
forms also provide HRSA staff with 
information essential for evaluating 
compliance with Health Center Program 
statutory and regulatory requirements. 

HRSA intends to make several 
changes to its forms: 

• HRSA will modify the following 
forms to streamline and clarify data 
currently being collected: 1A, 1B, 1C, 2, 
4, 6A, 8, Checklist for Adding a New 
Service, Checklist for Adding a New 
Service Delivery Site, Checklist for 
Adding a New Target Population, 
Checklist for Deleting Existing Service, 
Checklist for Deleting Existing Service 
Delivery Site, Expanded Services 
Patient Impact, Health Center 
Controlled Networks Progress Report, 
Operational Plan, Project Narrative 
Update, Project Overview Form, Project 
Work Plan, and the Summary Page— 
Service Area Competition. 

• HRSA will add forms necessary for 
funding applications and program 
monitoring: Applicant Qualification 
Criteria Form, Financial Performance 
Indicators, Funding Request Summary 
Form, Fiscal Year (FY) 2022 
Accelerating Cancer Screening Progress 
Report, Native Hawaiian Health Care 
Improvement Act (NHHCIA) Non- 
Competing Continuation (NCC) Clinical 
and Financial Performance Measures, 
NHHCIA NCC Income Analysis Form, 
NHHCIA NCC Project Work Plan 
Progress Report, NHHCIA NCC Project 
Work Plan Update, Patient Impact Form, 
Project Cover Page, Progress Report— 
Non-Capital Investments, School-Based 
Health Center Location Form, Quality 
Improvement Fund (QIF) Evaluative 
Measures Report, QIF Project Plan Form 
and QIF Progress Report. 

• HRSA will remove forms to further 
streamline information collected by 

HRSA and reduce burden: Clinical 
Performance Measures, Diabetes Action 
Plan, Expanded Services, Financial 
Performance Measures, FY 2018 
Expanding Access to Quality Substance 
Use Disorder—Mental Health Integrated 
Behavioral Health Services Progress 
Reporting, Health Center Program 
Supplemental Information, HRSA 
Electronic Handbooks Action Plan and 
the Program Specific Form Instructions. 

Likely Respondents: Health Center 
Program award recipients (those funded 
under section 330 of the Public Health 
Service Act) and Health Center Program 
look-alikes, state and national technical 
assistance organizations, and other 
organizations seeking funding. 

Burden Statement: Burden in this 
context means the time expended by 
persons to generate, maintain, retain, 
disclose, or provide the information 
requested. This includes the time 
needed to review instructions; to 
develop, acquire, install, and use 
technology and systems for the purpose 
of collecting, validating and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; to train 
personnel and to be able to respond to 
a collection of information; to search 
data sources; to complete and review 
the collection of information; and to 
transmit or otherwise disclose the 
information. The total annual burden 
hours estimated for this ICR are 
summarized in the table below. 

TOTAL ESTIMATED ANNUALIZED BURDEN—HOURS 

Form name Number of 
respondents 

Number of 
responses per 

respondent 

Total 
responses 

Average 
burden per 
response 
(in hours) 

Total burden 
hours 

Applicant Qualification Criteria Form ................................... 500 1 500 1.00 500 
Capital Semi Annual Progress Report ................................. 1,317 2 2,634 1.00 2,634 
Checklist for Adding a New Service .................................... 450 1 450 2.00 900 
Checklist for Adding a New Service Delivery Site .............. 1,480 1 1,480 2.00 2,960 
Checklist for Adding a New Target Population ................... 100 1 100 2.00 200 
Checklist for Deleting Existing Service ................................ 500 1 500 2.00 1,000 
Checklist for Deleting Existing Service Delivery Site .......... 750 1 750 2.00 1,500 
Environmental Information and Documentation .................. 750 1 750 .50 375 
Equipment List ..................................................................... 1,375 1 1,375 .50 688 
Expanded Services Patient Impact ...................................... 996 1 996 1.00 996 
Federal Object Class Categories Form ............................... 735 1 735 .25 184 
Financial Performance Indicators ........................................ 20 1 20 1.00 20 
Form 12: Organization Contacts .......................................... 1,058 1 1,058 1.00 1,058 
Form 1A: General Information Worksheet ........................... 1,058 1 1,058 1.00 1,058 
Form 1B: Funding Request Summary ................................. 1,000 1 1,000 .75 750 
Form 1C: Documents on File .............................................. 1,058 1 1,058 .50 529 
Form 2: Staffing Profile ........................................................ 1,058 1 1,058 1.00 1,058 
Form 3: Income Analysis ..................................................... 1,058 1 1,058 1.00 1,058 
Form 3A: Look-Alike Budget Information ............................ 50 1 50 1.00 50 
Form 4: Community Characteristics .................................... 1,058 1 1,058 1.00 1,058 
Form 5A: Services Provided ................................................ 1,058 1 1,058 1.00 1,058 
Form 5B: Service Sites ........................................................ 1,058 1 1,058 1.00 1,058 
Form 5C: Other Activities/Locations .................................... 1,058 1 1,058 1.00 1,058 
Form 6A: Current Board Member Characteristics ............... 1,058 1 1,058 1.00 1,058 
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TOTAL ESTIMATED ANNUALIZED BURDEN—HOURS—Continued 

Form name Number of 
respondents 

Number of 
responses per 

respondent 

Total 
responses 

Average 
burden per 
response 
(in hours) 

Total burden 
hours 

Form 6B: Request for Waiver of Board Member Require-
ments ................................................................................ 1,058 1 1,058 1.00 1,058 

Form 8: Health Center Agreements .................................... 1,058 1 1,058 1.00 1,058 
Funding Request Summary Form (School-Based Health 

Center) .............................................................................. 500 1 500 .50 250 
Funding Sources .................................................................. 735 1 735 .50 368 
FY 2020 Ending the HIV Epidemic Primary Care HIV Pre-

vention PCHP Progress Reporting .................................. 182 1 182 1.00 182 
FY 2022 Accelerating Cancer Screening Progress Report 10 1 10 1.50 15 
Health Center Controlled Networks Progress Report ......... 90 1 90 1.00 90 
Health Center Program Progress Report ............................ 735 1 735 1.00 735 
HRSA Loan Guarantee Program Application ...................... 20 1 20 1.00 20 
NHHCIA NCC Clinical Performance Measures ................... 6 1 6 1.50 9 
NHHCIA NCC Financial Performance Measures ................ 6 1 6 .50 3 
NHHCIA NCC Income Analysis Form ................................. 6 1 6 .15 1 
NHHCIA NCC Project Work Plan Progress Report ............ 6 1 6 .15 1 
NHHCIA NCC Project Work Plan Update ........................... 6 1 6 .15 1 
Operational Plan .................................................................. 500 1 500 3.00 1,500 
Other Requirements for Sites .............................................. 600 1 600 .50 300 
Participating Health Centers List ......................................... 90 1 90 1.00 90 
Patient Impact Form ............................................................ 500 1 500 1.00 500 
Patient Target and Calculations .......................................... 1,058 1 1,058 1.00 1,058 
Progress Report—Non-Capital Investments ........................ 1,400 4 5,600 1.50 8,400 
Project Cover Page .............................................................. 735 1 735 1.00 735 
Project Narrative Update ..................................................... 883 1 883 4.00 3,532 
Project Overview Form ........................................................ 500 1 500 1.00 500 
Project Plan .......................................................................... 182 3 546 1.50 819 
Project Qualification Criteria ................................................ 735 1 735 1.00 735 
Project Work Plan ................................................................ 135 1 135 4.00 540 
Proposal Cover Page ........................................................... 735 1 735 1.00 735 
QIF Evaluative Measures Report ........................................ 12 1 12 1.50 18 
QIF Progress Report ............................................................ 12 1 12 1.50 18 
QIF Project Plan Form ......................................................... 100 1 100 1.00 100 
Summary Page (New Access Point) ................................... 500 1 500 1.00 500 
Summary Page (Service Area Competition) ....................... 450 1 450 .50 225 

32,798 ........................ 39,279 ........................ 46,529 

HRSA specifically requests comments 
on (1) the necessity and utility of the 
proposed information collection for the 
proper performance of the agency’s 
functions, (2) the accuracy of the 
estimated burden, (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected, and (4) the 
use of automated collection techniques 
or other forms of information 
technology to minimize the information 
collection burden. 

Maria G. Button, 
Director, Executive Secretariat. 
[FR Doc. 2023–01918 Filed 1–30–23; 8:45 am] 

BILLING CODE 4165–15–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Resources and Services 
Administration 

[OMB No. 0915–0345 Revision] 

Agency Information Collection 
Activities: Submission to OMB for 
Review and Approval; Public Comment 
Request; HRSA AIDS Drug Assistance 
Program Data Report 

AGENCY: Health Resources and Services 
Administration (HRSA), Department of 
Health and Human Services. 
ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995, 
HRSA submitted an Information 
Collection Request (ICR) to the Office of 
Management and Budget (OMB) for 
review and approval. Comments 
submitted during the first public review 
of this ICR will be provided to OMB. 
OMB will accept further comments from 
the public during the review and 

approval period. OMB may act on 
HRSA’s ICR only after the 30-day 
comment period for this notice has 
closed. 

DATES: Comments on this ICR must be 
received no later than March 2, 2023. 
ADDRESSES: Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to www.reginfo.gov/public/do/ 
PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under Review—Open for 
Public Comments’’ or by using the 
search function. 
FOR FURTHER INFORMATION CONTACT: To 
request a copy of the clearance requests 
submitted to OMB for review, email 
Samantha Miller, the HRSA Information 
Collection Clearance Officer at 
paperwork@hrsa.gov or call 301–594– 
4394. 

SUPPLEMENTARY INFORMATION: 
Information Collection Request Title: 

HRSA AIDS Drug Assistance Program 
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Data Report, OMB No. 0915–0345 
Revision. 

Abstract: HRSA’s Ryan White HIV/ 
AIDS Program (RWHAP) AIDS Drug 
Assistance Program (ADAP) is 
authorized under Part B of the RWHAP 
legislation, codified in sections 2611 to 
2631 of the Public Health Service Act, 
which provides grants to U.S. states and 
territories. RWHAP ADAP is a state and 
territory-administered program that 
provides Food and Drug 
Administration-approved medications 
to low-income people with HIV who 
have limited or no health coverage from 
private insurance, Medicaid, or 
Medicare. RWHAP ADAP funds may 
also be used to purchase health care 
coverage for eligible clients and for 
services that enhance access, adherence, 
and monitoring of drug treatments. 

All 50 states, the District of Columbia, 
Puerto Rico, Guam, the U.S. Virgin 
Islands, and the five U.S. Pacific 
Territories or Associated Jurisdictions 
receive RWHAP Part B grant awards, 
including funds for RWHAP ADAP. 
RWHAP Part B reporting requirements 
include the annual submission of an 
ADAP Data Report (ADR), including a 
Recipient Report and a Client Report. 
The Recipient Report is a collection of 
basic information about grant recipient 
characteristics and policies including 
program administration, purchasing 
mechanisms, funding, and 
expenditures. The Client Report is a 
collection of client-level records (one 
record for each client enrolled in the 
RWHAP ADAP), which includes the 
client’s encrypted unique identifier, 
basic demographic data, enrollment 
information, services received, and 
clinical data. 

HRSA is proposing two revisions and 
one re-installment of questions to the 
ADR Recipient and Client Reports to 
reflect program practices and support 
HRSA’s analysis and understanding of 
program impact. Specifically, the 
Recipient Report includes the following 
proposed changes: 

• Replacement of the Recertification 
Date variable with the Last Date of 
Eligibility Confirmation will remove the 
previous 6 month recertification 
requirement, which is no longer 
required by policy, see Policy 
Clarification Notice 21–02, and allow 
Recipients to report the latest eligibility 
confirmation date for existing clients; 

• Reinstate a question that was 
inadvertently removed from the 2021 
ADR that is needed to assess the quality 
of medication data; and 

• Change the Data Universal 
Numbering System (DUNS) number 
variable to Unique Entity Identifier. On 
April 4, 2022, the federal government 
stopped using DUNs numbers, making it 
less burdensome for entities to do 
business with the federal government. 
As a result, Recipients no longer have to 
report the DUNs number in the ADR. 

HRSA does not anticipate these 
proposed revisions resulting in a change 
in the reporting burden. New and 
revised data elements require reporting 
of information that should already be 
collected by recipients to meet 
legislative or programmatic 
requirements for the proper oversight 
and administration of the program. 

A 60-day notice was published in the 
Federal Register on November 9, 2022 
(Vol. 87, No. 216, pp. 67702–03). No 
comments were received. 

Need and Proposed Use of the 
Information: RWHAP requires the 
submission of annual reports by the 
Secretary of Health and Human Services 
to the appropriate committees of 
Congress. HRSA uses the ADR to 
evaluate the national impact of the 
RWHAP ADAP by providing 
deidentified client-level data on 
individuals being served, services being 
delivered, and costs associated with 
these services. The client-level data is 
used to monitor health outcomes of 
people with HIV receiving care and 
treatment through the RWHAP ADAP, 
to monitor the use of RWHAP ADAP 
funds in addressing the HIV epidemic 
and its impact on communities, and to 
track progress toward achieving the 
goals identified in the National HIV/ 
AIDS Strategy. 

Likely Respondents: State ADAPs of 
RWHAP Part B recipients. 

Burden Statement: Burden in this 
context means the time expended by 
persons to generate, maintain, retain, 
disclose, or provide the information 
requested. This includes the time 
needed to review instructions; to 
develop, acquire, install, and utilize 
technology and systems for the purpose 
of collecting, validating and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; to train 
personnel and to be able to respond to 
a collection of information; to search 
data sources; to complete and review 
the collection of information; and to 
transmit or otherwise disclose the 
information. The total annual burden 
hours estimated for this ICR are 
summarized in the table below. 

TOTAL ESTIMATED ANNUALIZED BURDEN—HOURS 

Form name Number of 
respondents 

Number of 
responses per 

respondent 

Total 
responses 

Average 
burden per 
response 
(in hours) 

Total burden 
hours 

Recipient Report .................................................................. 54 1 54 6 324 
Client Report ........................................................................ 54 1 54 81 4,374 

Total .............................................................................. 54 ........................ 54 ........................ 4,698 

HRSA specifically requests comments 
on (1) the necessity and utility of the 
proposed information collection for the 
proper performance of the agency’s 
functions, (2) the accuracy of the 
estimated burden, (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected, and (4) the 
use of automated collection techniques 
or other forms of information 

technology to minimize the information 
collection burden. 

Maria G. Button, 
Director, Executive Secretariat. 
[FR Doc. 2023–01917 Filed 1–30–23; 8:45 am] 

BILLING CODE 4165–15–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

[Document Identifier OS–0990–0323] 

Agency Information Collection 
Request; 60-Day Public Comment 
Request 

AGENCY: Office of the Secretary, HHS. 

ACTION: Notice. 
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SUMMARY: In compliance with the 
requirement of the Paperwork 
Reduction Act of 1995, the Office of the 
Secretary (OS), Department of Health 
and Human Services, is publishing the 
following summary of a proposed 
collection for public comment. 
DATES: Comments on the ICR must be 
received on or before April 3, 2023. 
ADDRESSES: Submit your comments to 
Sherrette.Funn@hhs.gov or by calling 
(202) 264–0041 and PRA@HHS.GOV. 
FOR FURTHER INFORMATION CONTACT: 
When submitting comments or 
requesting information, please include 
the document identifier 0990–0323 60D 
and project title for reference, to 
Sherrette A. Funn, email: 
Sherrette.Funn@hhs.gov, PRA@
HHS.GOV or call (202) 264–0041 the 
Reports Clearance Officer. 
SUPPLEMENTARY INFORMATION: Interested 
persons are invited to send comments 

regarding this burden estimate or any 
other aspect of this collection of 
information, including any of the 
following subjects: (1) The necessity and 
utility of the proposed information 
collection for the proper performance of 
the agency’s functions; (2) the accuracy 
of the estimated burden; (3) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; and 
(4) the use of automated collection 
techniques or other forms of information 
technology to minimize the information 
collection burden. 

Title of the Collection: 
MedicalCountermeasures.gov. 

Type of Collection: Reinstatement 
without change. 

OMB No.: OMB 0990–0323. 
Abstract: (Department of Health and 

Human Services, Administration for 
Strategic Preparedness and Response 
(ASPR). 

The U.S. Government seeks 
information from stakeholders on 
available medical countermeasures in 
development, with a particular interest 
in products, technologies, and 
capabilities that have progressed into or 
beyond clinical trials, have established 
large-scale cGMP manufacturing 
capability, or utilize an approved 
platform. Information regarding 
diagnostics, therapeutics, vaccines, and 
other products, technologies, or 
capabilities relevant to respond to 
public health emergencies are sought. 
The TechWatch program, run by ASPR/ 
BARDA, provides the 
Medicalcountermeasures.gov 
bdr.hhs.gov portal as a single point of 
entry for the submission of meeting 
requests from interested stakeholders 
with promising MCM products, 
technologies, and capabilities. 

ANNUALIZED BURDEN HOUR TABLE 

Forms 
(if necessary) 

Respondents 
(if necessary) 

Number of 
respondents 

Number of 
responses per 
respondents 

Average burden 
per response 

Total burden 
hours 

1 ..................... Developers of medical counter-
measures addressing naturally 
occurring and intentional public 
health threats.

350 1 8/60 .................................................. 47 

Total ........ ........................................................... ........................ 350 ........................................................... 47 

Sherrette A. Funn, 
Paperwork Reduction Act Reports Clearance 
Officer, Office of the Secretary. 
[FR Doc. 2023–01877 Filed 1–30–23; 8:45 am] 

BILLING CODE 4150–37–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Center for Scientific Review; Notice of 
Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; PAR Panel: 
Research on Current Topics in Alzheimer’s 
Disease and its Related Dementias. 

Date: February 23–24, 2023. 
Time: 9 a.m. to 6 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Rockledge II, 6701 Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Mei Qin, Ph.D., MD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5213, 
Bethesda, MD 20892, 301–875–2215, 
qinmei@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Antiviral 
Drug Discovery and Molecular 
Pharmacology. 

Date: February 23, 2023. 
Time: 9:30 a.m. to 8 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Rockledge II, 6701 Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Shinako Takada, Ph.D., 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Bethesda, MD 
20892, 301–827–5997, shinako.takada@
nih.gov. 

Name of Committee: Brain Disorders and 
Clinical Neuroscience Integrated Review 
Group; Acute Neural Injury and Epilepsy 
Study Section. 

Date: February 23–24, 2023. 
Time: 9:30 a.m. to 6 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892 
(Virtual Meeting). 

Contact Person: Paula Elyse Schauwecker, 
Ph.D., Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5201, 
Bethesda, MD 20892, 301–760–8207, 
schauweckerpe@csr.nih.gov. 

Name of Committee: Infectious Diseases 
and Immunology B Integrated Review Group; 
Immunity and Host Defense Study Section. 

Date: February 23–24, 2023. 
Time: 9:30 a.m. to 8 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Rockledge II, 6701 Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Alok Mulky, Ph.D., 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4203, 
Bethesda, MD 20892, (301) 435–3566, 
mulkya@mail.nih.gov. 
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Name of Committee: Interdisciplinary 
Molecular Sciences and Training Integrated 
Review Group; Emerging Imaging 
Technologies in Neuroscience Study Section. 

Date: February 23–24, 2023. 
Time: 9:30 a.m. to 7 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Rockledge II, 6701 Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Sharon S. Low, Ph.D., 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5104, 
MSC 7846, Bethesda, MD 20892, 301–237– 
1487, lowss@csr.nih.gov. 

Name of Committee: Oncology 1-Basic 
Translational Integrated Review Group; Gene 
Regulation in Cancer Study Section. 

Date: February 23–24, 2023. 
Time: 10 a.m. to 8 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Rockledge II, 6701 Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Manzoor A. Zarger, Ph.D., 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6208, 
MSC 7804, Bethesda, MD 20892, (301) 435– 
2477, zargerma@csr.nih.gov. 

Name of Committee: Integrative, 
Functional and Cognitive Neuroscience 
Integrated Review Group; Neuroscience of 
Interoception and Chemosensation Study 
Section. 

Date: February 23–24, 2023. 
Time: 10 a.m. to 8 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Rockledge II, 6701 Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Myongsoo Matthew Oh, 
Ph.D., Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 1011F, 
Bethesda, MD 20892, (301) 435–1042, 
ohmm@csr.nih.gov. 

Name of Committee: Endocrinology, 
Metabolism, Nutrition and Reproductive 
Sciences Integrated Review Group; Nutrition 
and Metabolism in Health and Disease Study 
Section. 

Date: February 23–24, 2023. 
Time: 10 a.m. to 8 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Rockledge II, 6701 Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Jonathan Michael 
Peterson, Ph.D., Scientific Review Officer, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge Drive, 
Bethesda, MD 20892, (301) 867–5309, 
jonathan.peterson@nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; PAR–19– 
367: Maximizing Investigators’ Research 
Award. 

Date: February 23–24, 2023. 
Time: 10 a.m. to 8 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Rockledge II, 6701 Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Brian Paul Chadwick, 
Ph.D., Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Bethesda, MD 
20892, (301) 594–3586, chadwickbp@
csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Special 
Topics: Neuroimaging Technologies. 

Date: February 24, 2023. 
Time: 10 a.m. to 8 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Rockledge II, 6701 Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Raj K. Krishnaraju, Ph.D., 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6190, 
MSC 7804, Bethesda, MD 20892, (301) 435– 
1047, kkrishna@csr.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine; 
93.333, Clinical Research, 93.306, 93.333, 
93.337, 93.393–93.396, 93.837–93.844, 
93.846–93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 

Dated: January 25, 2023. 
Tyeshia M. Roberson-Curtis, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2023–01953 Filed 1–30–23; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel; NIAID Resource Related 
Research Projects (R24 Clinical Trial Not 
Allowed). 

Date: March 9, 2023. 
Time: 9:00 a.m. to 11:00 a.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institute of Allergy and 

Infectious Diseases, National Institutes of 
Health, 5601 Fishers Lane, Room 3G56, 
Rockville, MD 20892 (Virtual Meeting). 

Contact Person: Maryam Rohani, Ph.D., 
Scientific Review Officer, Scientific Review 
Program, Division of Extramural Activities, 
National Institute of Allergy and Infectious 
Diseases, National Institutes of Health, 5601 
Fishers Lane, Room 3G56, Rockville, MD 
20852, (301) 761–6656, maryam.rohani@
nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 

Dated: January 25, 2023. 
Tyeshia M. Roberson-Curtis, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2023–01956 Filed 1–30–23; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel; Investigator Initiated 
Extended Clinical Trial (R01 Clinical Trial 
Required). 

Date: March 3, 2023. 
Time: 1:00 p.m. to 4:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institute of Allergy and 

Infectious Diseases, National Institutes of 
Health, 5601 Fishers Lane, Room 3G58, 
Rockville, MD 20892 (Virtual Meeting). 

Contact Person: Anuja Mathew, Ph.D., 
Scientific Review Officer, Scientific Review 
Program, Division of Extramural Activities, 
National Institute of Allergy and Infectious 
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Diseases, National Institutes of Health, 5601 
Fishers Lane, Room 3G58, Rockville, MD 
20852, 301–761–6911, anuja.mathew@
nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 

Dated: January 25, 2023. 
Tyeshia M. Roberson-Curtis, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2023–01955 Filed 1–30–23; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Dental and 
Craniofacial Research; Notice of 
Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel; Review of Data Analysis 
R03 Applications. 

Date: March 1, 2023. 
Time: 1:00 p.m. to 5:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institute of Dental and 

Craniofacial Research, 6701 Democracy 
Boulevard, Bethesda, MD 20892 (Virtual 
Meeting). 

Contact Person: Yun Mei, MD, Scientific 
Review Officer, Scientific Review Branch, 
National Institute of Dental and Craniofacial 
Research, National Institutes of Health, 6701 
Democracy Boulevard, Bethesda, MD 20892, 
(301) 827–4639, yun.mei@nih.gov. 

Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel; Technologies for Oral 
Health Promotion and Management. 

Date: March 8, 2023. 
Time: 10:00 a.m. to 6:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institute of Dental & 

Craniofacial Research, 6701 Democracy 

Boulevard, Bethesda, MD 20892 (Virtual 
Meeting). 

Contact Person: Yun Mei, MD, Scientific 
Review Officer, Scientific Review Branch, 
National Institute of Dental and Craniofacial 
Research, National Institutes of Health, 6701 
Democracy Boulevard, Bethesda, MD 20892, 
(301) 827–4639. yun.mei@nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program No. 93.121, Oral Diseases and 
Disorders Research, National Institutes of 
Health, HHS) 

Dated: January 26, 2023. 
Melanie J. Pantoja, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2023–01952 Filed 1–30–23; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Diabetes and 
Digestive and Kidney Diseases; 
Amended Notice of Meeting 

Notice is hereby given of a change in 
the meeting of the National Institute of 
Diabetes and Digestive and Kidney 
Diseases Special Emphasis Panel, 
January 27, 2023, 01:00 p.m. to January 
27, 2023, 03:00 p.m., National Institutes 
of Health, Democracy II, 6707 
Democracy Blvd., Bethesda, MD, 20892 
which was published in the Federal 
Register on December 14, 2022, 321059. 

The meeting notice is amended to 
change the date of the meeting from 
January 27, 2023, to February 3, 2023. 
The time of the meeting will remain 
1:00 p.m. to 3:00 p.m. The meeting is 
closed to the public. 

Dated: January 25, 2023, 
Miguelina Perez, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2023–01866 Filed 1–30–23; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Neurological 
Disorders and Stroke; Notice of Closed 
Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 

as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Neurological Disorders and Stroke Special 
Emphasis Panel; R25 Review. 

Date: February 21, 2023. 
Time: 11:00 a.m. to 6:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852 (Virtual 
Meeting). 

Contact Person: Steven G. Britt, MD, 
Scientific Review Officer, Scientific Review 
Branch, Division of Extramural Activities, 
NINDS/NIH NSC, 6001 Executive Blvd., 
Suite 3208, MSC 9529, Bethesda, MD 20892, 
301–480–1953, steve.britt@nih.gov. 

Name of Committee: National Institute of 
Neurological Disorders and Stroke Special 
Emphasis Panel; BRAIN Initiative: Research 
Resource Grants for Technology Integration 
and Dissemination (U24 Clinical Trial Not 
Allowed). 

Date: February 22, 2023. 
Time: 10:00 a.m. to 6:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852 (Virtual 
Meeting). 

Contact Person: Bo-Shiun Chen, Ph.D., 
Scientific Review Officer, Scientific Review 
Branch, Division of Extramural Activities, 
NINDS/NIH NSC, 6001 Executive Blvd., 
Suite 3208, MSC 9529, Bethesda, MD 20892, 
301–496–9223, bo-shiun.chen@nih.gov. 

Name of Committee: National Institute of 
Neurological Disorders and Stroke Initial 
Review Group; Neurological Sciences and 
Disorders B Study Section. 

Date: February 24, 2023. 
Time: 10:00 a.m. to 6:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Melrose Hotel, 2430 Pennsylvania 

Ave. NW, Washington, DC 20037. 
Contact Person: Joel A. Saydoff, Ph.D., 

Scientific Review Officer, Scientific Review 
Branch, Division of Extramural Activities, 
NINDS/NIH NSC, 6001 Executive Blvd., 
Room 3205, MSC 9529, Bethesda, MD 20892, 
301–496–9223, joel.saydoff@nih.gov. 

Name of Committee: National Institute of 
Neurological Disorders and Stroke Initial 
Review Group; Neurological Sciences and 
Disorders A Study Section. 

Date: February 27–28, 2023. 
Time: 8:00 a.m. to 6:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Melrose Hotel, 2430 Pennsylvania 

Ave. NW, Washington, DC 20037. 
Contact Person: Natalia Strunnikova, 

Ph.D., Scientific Review Officer, Scientific 
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Review Branch, Division of Extramural 
Research, NINDS/NIH NSC, 6001 Executive 
Blvd., Suite 3208, MSC 9529, Bethesda, MD 
20892, 301–402–0288 natalia.strunnikova@
nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.853, Clinical Research 
Related to Neurological Disorders; 93.854, 
Biological Basis Research in the 
Neurosciences, National Institutes of Health, 
HHS.) 

Dated: January 25, 2023. 
Tyeshia M. Roberson-Curtis, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2023–01954 Filed 1–30–23; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute on Alcohol Abuse 
and Alcoholism; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute on 
Alcohol Abuse and Alcoholism Special 
Emphasis Panel; NIAAA RFA Review—AA– 
22–003 Early Liver Transplantation Cohort 
Study. 

Date: March 24, 2023. 
Time: 10:00 a.m. to 5:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

National Institute on Alcohol Abuse and 
Alcoholism, 6700B Rockledge Drive, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: Ranga Srinivas, Ph.D., 
Chief Extramural Project Review Branch, 
National Institute on Alcohol Abuse and 
Alcoholism, National Institutes of Health, 
6700B Rockledge Drive, Room 2114, 
Bethesda, MD 20892, (301) 451–2067, 
srinivar@mail.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.271, Alcohol Research 
Career Development Awards for Scientists 
and Clinicians; 93.272, Alcohol National 
Research Service Awards for Research 
Training; 93.273, Alcohol Research Programs; 
93.891, Alcohol Research Center Grants; 

93.701, ARRA Related Biomedical Research 
and Research Support Awards., National 
Institutes of Health, HHS) 

Dated: January 25, 2023. 
Melanie J. Pantoja, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2023–01864 Filed 1–30–23; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Mental Health; 
Notice of Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Mental Health Special Emphasis Panel; 
BRAIN Initiative: Research on the Ethical 
Implications of Advancements in 
Neurotechnology and Brain Science (R01). 

Date: February 27, 2023. 
Time: 12:00 p.m. to 4:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852 (Virtual 
Meeting). 

Contact Person: Rebecca Steiner Garcia, 
Ph.D., Scientific Review Officer, Division of 
Extramural Activities, National Institute of 
Mental Health, National Institutes of Health, 
Neuroscience Center, 6001 Executive Blvd., 
Bethesda, MD 20892–9608, 301–443–4525, 
steinerr@mail.nih.gov. 

Name of Committee: National Institute of 
Mental Health Special Emphasis Panel; 
Mental Health Services Member Conflict. 

Date: February 27, 2023. 
Time: 12:00 p.m. to 1:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852 (Virtual 
Meeting). 

Contact Person: Serena Chu, Ph.D., 
Scientific Review Officer, Division of 
Extramural Activities, National Institute of 
Mental Health, National Institutes of Health, 
Neuroscience Center, 6001 Executive Blvd., 

Bethesda, MD 20852, 301–500–5829, 
serena.chu@nih.gov. 

Name of Committee: National Institute of 
Mental Health Special Emphasis Panel; Non- 
Pharmacological Clinical Trials. 

Date: February 28, 2023. 
Time: 12:00 p.m. to 5:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852 (Virtual 
Meeting). 

Contact Person: Serena Chu, Ph.D., 
Scientific Review Officer, Division of 
Extramural Activities, National Institute of 
Mental Health, National Institutes of Health, 
Neuroscience Center, 6001 Executive Blvd., 
Bethesda, MD 20852, 301–500–5829, 
serena.chu@nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program No. 93.242, Mental Health Research 
Grants, National Institutes of Health, HHS) 

Dated: January 25, 2023. 
Melanie J. Pantoja, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2023–01865 Filed 1–30–23; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

[Docket No. USCG–2023–0094; OMB 
Control Number 1625–0041] 

Information Collection Request to 
Office of Management and Budget 

AGENCY: Coast Guard, DHS. 
ACTION: Sixty-day notice requesting 
comments. 

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995, the 
U.S. Coast Guard intends to submit an 
Information Collection Request (ICR) to 
the Office of Management and Budget 
(OMB), Office of Information and 
Regulatory Affairs (OIRA), requesting an 
extension of its approval for the 
following collection of information: 
1625–0041, Various International 
Agreement Pollution Prevention 
Certificates and Documents, and 
Equivalency Certificates; without 
change. 

Our ICR describes the information we 
seek to collect from the public. Before 
submitting this ICR to OIRA, the Coast 
Guard is inviting comments as 
described below. 
DATES: Comments must reach the Coast 
Guard on or before April 3, 2023. 
ADDRESSES: You may submit comments 
identified by Coast Guard docket 
number [USCG–2023–0094] to the Coast 
Guard using the Federal eRulemaking 
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Portal at https://www.regulations.gov. 
See the ‘‘Public participation and 
request for comments’’ portion of the 
SUPPLEMENTARY INFORMATION section for 
further instructions on submitting 
comments. 

A copy of the ICR is available through 
the docket on the internet at https://
www.regulations.gov. Additionally, 
copies are available from: Commandant 
(CG–6P), ATTN: Paperwork Reduction 
Act Manager, U.S. Coast Guard, 2703 
Martin Luther King Jr. Ave. SE, Stop 
7710, Washington, DC 20593–7710. 
FOR FURTHER INFORMATION CONTACT: A.L. 
Craig, Office of Privacy Management, 
telephone 202–475–3528, or fax 202– 
372–8405, for questions on these 
documents. 

SUPPLEMENTARY INFORMATION: 

Public Participation and Request for 
Comments 

This notice relies on the authority of 
the Paperwork Reduction Act of 1995; 
44 U.S.C. 3501 et seq., chapter 35, as 
amended. An ICR is an application to 
OIRA seeking the approval, extension, 
or renewal of a Coast Guard collection 
of information (Collection). The ICR 
contains information describing the 
Collection’s purpose, the Collection’s 
likely burden on the affected public, an 
explanation of the necessity of the 
Collection, and other important 
information describing the Collection. 
There is one ICR for each Collection. 

The Coast Guard invites comments on 
whether this ICR should be granted 
based on the Collection being necessary 
for the proper performance of 
Departmental functions. In particular, 
the Coast Guard would appreciate 
comments addressing: (1) the practical 
utility of the Collection; (2) the accuracy 
of the estimated burden of the 
Collection; (3) ways to enhance the 
quality, utility, and clarity of 
information subject to the Collection; 
and (4) ways to minimize the burden of 
the Collection on respondents, 
including the use of automated 
collection techniques or other forms of 
information technology. 

In response to your comments, we 
may revise this ICR or decide not to seek 
an extension of approval for the 
Collection. We will consider all 
comments and material received during 
the comment period. 

We encourage you to respond to this 
request by submitting comments and 
related materials. Comments must 
contain the OMB Control Number of the 
ICR and the docket number of this 
request, [USCG–2023–0094], and must 
be received by April 3, 2023. 

Submitting Comments 

We encourage you to submit 
comments through the Federal 
eRulemaking Portal at https://
www.regulations.gov. If your material 
cannot be submitted using https://
www.regulations.gov, contact the person 
in the FOR FURTHER INFORMATION 
CONTACT section of this document for 
alternate instructions. Documents 
mentioned in this notice, and all public 
comments, are in our online docket at 
https://www.regulations.gov and can be 
viewed by following that website’s 
instructions. Additionally, if you go to 
the online docket and sign up for email 
alerts, you will be notified when 
comments are posted. 

We accept anonymous comments. All 
comments received will be posted 
without change to https://
www.regulations.gov and will include 
any personal information you have 
provided. For more about privacy and 
submissions in response to this 
document, see DHS’s eRulemaking 
System of Records notice (85 FR 14226, 
March 11, 2020). 

Information Collection Request 

Title: Various International 
Agreement Pollution Prevention 
Certificates and Documents, and 
Equivalency Certificates. 

OMB Control Number: 1625–0041. 
Summary: Required by the adoption 

of the International Convention for the 
Prevention of Pollution from Ships 
(MARPOL 73/78) and other 
international treaties, these certificates 
and documents are evidence of 
compliance for U.S. vessels on 
international voyages. Without the 
proper certificates or documents, a U.S. 
vessel could be detained in a foreign 
port. 

Need: Compliance with treaty 
requirements aids in the prevention of 
pollution from ships. 

Forms 

• CG–5352, International Oil Pollution 
Prevention Certificate 

• CG–5352A, Form A Supplement to 
the International Oil Pollution 
Prevention Certificate (IOPP 
Certificate) 

• CG–5352B, Form B Supplement to the 
International Oil Pollution Prevention 
Certificate (IOPP Certificate) 

• CG–6047, International Sewage 
Pollution Prevention Equivalency 
Certificate 

• CG–6047A, Statement of Voluntary 
Compliance for Sewage Pollution 
Prevention 

• CG–6056, International Air Pollution 
Prevention Certificate 

• CG–6056A, Supplement to 
International Air Pollution Prevention 
Certificate 

• CG–6056B, Statement of Voluntary 
Compliance for Annex VI of MARPOL 
73/78 

• CG–6056C, Supplement to Statement 
of Voluntary Compliance for Annex 
VI of MARPOL 73/78 

• CG–6057, Statement of Voluntary 
Compliance 

• CG–6059, International Anti-Fouling 
Systems Certificate 

• CG–6059A, Record of Anti-Fouling 
Systems 

• CG–6060, International Energy 
Efficiency (IEE) Certificate 

• CG–6060A, Supplement to the 
International Energy Efficiency 
Certificate (IEE Certificate) 

• CG–9191, International Ballast Water 
Management Certificate (Statement of 
Voluntary Compliance) 

• CG–16478, International Certificate on 
Inventory of Hazardous Materials 
(Statement of Voluntary Compliance) 

Why is the Coast Guard proposing to 
add a new form: The Coast Guard is 
adding an optional form CG–16478 to 
provide U.S. vessel owners and 
operators a way to document equivalent 
compliance with the Hong Kong 
International Convention for the Safe 
and Environmentally Sound Recycling 
of Ships, 2009 (Hong Kong (HK) 
Convention). The form may aid a U.S. 
vessel during a foreign Port State 
Control boarding. 

Respondents: Owners, operators, or 
masters of vessels. 

Frequency: On occasion. 

Hour Burden Estimate: The estimated 
burden has increased from 2,993 hours 
to 4,350 hours, due to an increase in the 
estimated number of responses. In 
addition, the estimated burden has 
increased by 19 hours, due to a new 
optional form—the International 
Certificate on Inventory of Hazardous 
Materials (Statement of Voluntary 
Compliance) (form CG–16478). The total 
estimated burden is 4,369 hours. 

Authority: The Paperwork Reduction 
Act of 1995; 44 U.S.C. chapter 35, as 
amended. 

Dated: January 24, 2023. 

Kathleen Claffie, 

Chief, Office of Privacy Management, U.S. 
Coast Guard. 
[FR Doc. 2023–01875 Filed 1–30–23; 8:45 am] 

BILLING CODE 9110–04–P 

VerDate Sep<11>2014 16:46 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00070 Fmt 4703 Sfmt 4703 E:\FR\FM\31JAN1.SGM 31JAN1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 N
O

T
IC

E
S

https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov


6293 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Notices 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4683– 
DR; Docket ID FEMA–2023–0001] 

California; Amendment No. 2 to Notice 
of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of California (FEMA–4683–DR), 
dated January 14, 2023, and related 
determinations. 

DATES: This amendment was issued 
January 18, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street, SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of California is hereby amended to 
include the following area among those 
areas determined to have been adversely 
affected by the event declared a major 
disaster by the President in his 
declaration of January 14, 2023. 

San Joaquin County for Individual 
Assistance. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 

(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01899 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Docket ID FEMA–2023–0002] 

Final Flood Hazard Determinations 

AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 
ACTION: Notice. 

SUMMARY: Flood hazard determinations, 
which may include additions or 
modifications of Base Flood Elevations 
(BFEs), base flood depths, Special Flood 
Hazard Area (SFHA) boundaries or zone 
designations, or regulatory floodways on 
the Flood Insurance Rate Maps (FIRMs) 
and where applicable, in the supporting 
Flood Insurance Study (FIS) reports 
have been made final for the 
communities listed in the table below. 
The FIRM and FIS report are the basis 
of the floodplain management measures 
that a community is required either to 
adopt or to show evidence of having in 
effect in order to qualify or remain 
qualified for participation in the Federal 
Emergency Management Agency’s 
(FEMA’s) National Flood Insurance 
Program (NFIP). 
DATES: The date of May 9, 2023 has been 
established for the FIRM and, where 
applicable, the supporting FIS report 
showing the new or modified flood 
hazard information for each community. 
ADDRESSES: The FIRM, and if 
applicable, the FIS report containing the 
final flood hazard information for each 
community is available for inspection at 
the respective Community Map 
Repository address listed in the tables 

below and will be available online 
through the FEMA Map Service Center 
at https://msc.fema.gov by the date 
indicated above. 
FOR FURTHER INFORMATION CONTACT: Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 
Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov; or visit 
the FEMA Mapping and Insurance 
eXchange (FMIX) online at https://
www.floodmaps.fema.gov/fhm/fmx_
main.html. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) makes the final determinations 
listed below for the new or modified 
flood hazard information for each 
community listed. Notification of these 
changes has been published in 
newspapers of local circulation and 90 
days have elapsed since that 
publication. The Deputy Associate 
Administrator for Insurance and 
Mitigation has resolved any appeals 
resulting from this notification. 

This final notice is issued in 
accordance with section 110 of the 
Flood Disaster Protection Act of 1973, 
42 U.S.C. 4104, and 44 CFR part 67. 
FEMA has developed criteria for 
floodplain management in floodprone 
areas in accordance with 44 CFR part 
60. 

Interested lessees and owners of real 
property are encouraged to review the 
new or revised FIRM and FIS report 
available at the address cited below for 
each community or online through the 
FEMA Map Service Center at https://
msc.fema.gov. 

The flood hazard determinations are 
made final in the watersheds and/or 
communities listed in the table below. 
(Catalog of Federal Domestic Assistance No. 
97.022, ‘‘Flood Insurance.’’) 

Michael M. Grimm, 
Assistant Administrator for Risk 
Management, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

Community Community map repository address 

San Juan County, Colorado and Incorporated Areas 
Docket No. FEMA–B–2187 

Town of Silverton ...................................................................................... Town Hall, 1360 Greene Street, Silverton, CO 81433. 
Unincorporated Areas of San Juan County ............................................. San Juan County Courthouse, 1557 Greene Street, Silverton, CO 

81433. 

Cache County, Utah and Incorporated Areas 
Docket No. FEMA–B–2187 

City of Hyde Park ..................................................................................... City Office, 113 East Center Street, Hyde Park, UT 84318. 
City of Hyrum City .................................................................................... City Office, 60 West Main Street, Hyrum City, UT 84319. 
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Community Community map repository address 

City of Logan ............................................................................................ Public Works, 290 North 100 West, Logan, UT 84321. 
City of Mendon ......................................................................................... City Office, 15 North Main Street, Mendon, UT 84325. 
City of Millville ........................................................................................... City Office, 510 East 300 South, Millville, UT 84326. 
City of Nibley ............................................................................................ City Office, 455 West 3200 South, Nibley, UT 84321. 
City of Providence .................................................................................... City Hall, 164 North Gateway Drive, Providence, UT 84332. 
City of Richmond ...................................................................................... City Office, 90 South 100 West, Richmond, UT 84333. 
City of River Heights ................................................................................ City Office, 520 South 500 East, River Heights, UT 84321. 
City of Smithfield ...................................................................................... City Office, 96 South Main Street, Smithfield, UT 84335. 
City of Wellsville ....................................................................................... City Office, 75 East Main Street, Wellsville, UT 84339. 
Town of Clarkston .................................................................................... Town Hall, 50 South Main Street, Clarkston, UT 84305. 
Town of Paradise ..................................................................................... Town Hall, 9035 South 100 West, Paradise, UT 84328. 
Unincorporated Areas of Cache County .................................................. Cache County Public Works Department, 179 North Main Street, Suite 

305, Logan, UT 84321. 

[FR Doc. 2023–01889 Filed 1–30–23; 8:45 am] 

BILLING CODE 9110–12–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4521– 
DR; Docket ID FEMA–2023–0001] 

Nebraska; Amendment No. 9 to Notice 
of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Nebraska (FEMA–4521–DR), 
dated April 4, 2020, and related 
determinations. 

DATES: This change occurred on January 
9, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Andrea Spillars, of 
FEMA is appointed to act as the Federal 
Coordinating Officer for this disaster. 

This action terminates the appointment of 
Kathy Fields as Federal Coordinating Officer 
for this disaster. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 

Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01906 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4680– 
DR; Docket ID FEMA–2022–0001] 

Florida; Amendment No. 1 to Notice of 
a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Florida (FEMA–4680–DR), 
dated December 13, 2022, and related 
determinations. 

DATES: This amendment was issued 
December 22, 2022. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of Florida is hereby amended to 
include the following areas among those 
areas determined to have been adversely 
affected by the event declared a major 
disaster by the President in his 
declaration of December 13, 2022. 

Alachua, Baker, Bradford, Broward, 
Calhoun, Charlotte, Citrus, Clay, Collier, 

Columbia, DeSoto, Dixie, Franklin, Gadsden, 
Gilchrist, Glades, Gulf, Hamilton, Hardee, 
Hendry, Hernando, Highlands, Hillsborough, 
Holmes, Jackson, Jefferson, Lafayette, Lake, 
Lee, Leon, Levy, Liberty, Madison, Manatee, 
Marion, Miami-Dade, Okeechobee, Orange, 
Osceola, Pasco, Pinellas, Polk, Putnam, 
Sarasota, Seminole, Sumter, Suwannee, 
Taylor, Union, Wakulla, and Washington 
Counties; the Miccosukee Tribe of Indians of 
Florida and the Seminole Tribe of Florida for 
emergency protective measures (Category B), 
including direct federal assistance under the 
Public Assistance program. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01897 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4663– 
DR; Docket ID FEMA–2022–0001] 

Kentucky; Amendment No. 12 to 
Notice of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 
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SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
Commonwealth of Kentucky (FEMA– 
4663–DR), dated July 29, 2022, and 
related determinations. 
DATES: This change occurred on 
December 22, 2022. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Myra M. Shird, of 
FEMA is appointed to act as the Federal 
Coordinating Officer for this disaster. 

This action terminates the 
appointment of Brett H. Howard as 
Federal Coordinating Officer for this 
disaster. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01892 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4683– 
DR; Docket ID FEMA–2023–0001] 

California; Amendment No. 1 to Notice 
of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of California (FEMA–4683–DR), 
dated January 14, 2023, and related 
determinations. 

DATES: This amendment was issued 
January 17, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of California is hereby amended to 
include the following areas among those 
areas determined to have been adversely 
affected by the event declared a major 
disaster by the President in his 
declaration of January 14, 2023. 

Monterey, San Luis Obispo, and Santa 
Barbara Counties for Individual Assistance. 

Monterey, San Luis Obispo, and Santa 
Barbara Counties for debris removal and 
emergency protective measures (Categories A 
and B), including direct federal assistance, 
under the Public Assistance program. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01898 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4611– 
DR; Docket ID FEMA–2022–0001] 

Louisiana; Amendment No. 7 to Notice 
of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Louisiana (FEMA–4611–DR), 
dated August 29, 2021, and related 
determinations. 
DATES: This change occurred on 
December 16, 2022. 

FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Benjamin Abbott, of 
FEMA is appointed to act as the Federal 
Coordinating Officer for this disaster. 

This action terminates the 
appointment of John E. Long as Federal 
Coordinating Officer for this disaster. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01907 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4676– 
DR; Docket ID FEMA–2022–0001] 

Illinois; Amendment No. 1 to Notice of 
a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Illinois (FEMA–4676–DR), 
dated October 14, 2022, and related 
determinations. 

DATES: This change occurred on 
December 21, 2022. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
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SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Darryl L. Dragoo, of 
FEMA is appointed to act as the Federal 
Coordinating Officer for this disaster. 

This action terminates the 
appointment of Waddy Gonzalez as 
Federal Coordinating Officer for this 
disaster. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01893 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Docket ID FEMA–2023–0002] 

Changes in Flood Hazard 
Determinations 

AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 
ACTION: Notice. 

SUMMARY: New or modified Base (1- 
percent annual chance) Flood 
Elevations (BFEs), base flood depths, 
Special Flood Hazard Area (SFHA) 
boundaries or zone designations, and/or 
regulatory floodways (hereinafter 
referred to as flood hazard 
determinations) as shown on the 
indicated Letter of Map Revision 
(LOMR) for each of the communities 
listed in the table below are finalized. 
Each LOMR revises the Flood Insurance 
Rate Maps (FIRMs), and in some cases 
the Flood Insurance Study (FIS) reports, 
currently in effect for the listed 
communities. 

DATES: Each LOMR was finalized as in 
the table below. 
ADDRESSES: Each LOMR is available for 
inspection at both the respective 
Community Map Repository address 
listed in the table below and online 
through the FEMA Map Service Center 
at https://msc.fema.gov. 
FOR FURTHER INFORMATION CONTACT: Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 
Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov; or visit 
the FEMA Mapping and Insurance 
eXchange (FMIX) online at https://
www.floodmaps.fema.gov/fhm/fmx_
main.html. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) makes the final flood hazard 
determinations as shown in the LOMRs 
for each community listed in the table 
below. Notice of these modified flood 
hazard determinations has been 
published in newspapers of local 
circulation and 90 days have elapsed 
since that publication. The Deputy 
Associate Administrator for Insurance 
and Mitigation has resolved any appeals 
resulting from this notification. 

The modified flood hazard 
determinations are made pursuant to 

section 206 of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4105, 
and are in accordance with the National 
Flood Insurance Act of 1968, 42 U.S.C. 
4001 et seq., and with 44 CFR part 65. 

The currently effective community 
number is shown and must be used for 
all new policies and renewals. 

The new or modified flood hazard 
information is the basis for the 
floodplain management measures that 
the community is required either to 
adopt or to show evidence of being 
already in effect in order to remain 
qualified for participation in the 
National Flood Insurance Program 
(NFIP). 

This new or modified flood hazard 
information, together with the 
floodplain management criteria required 
by 44 CFR 60.3, are the minimum that 
are required. They should not be 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their 
floodplain management requirements. 
The community may at any time enact 
stricter requirements of its own or 
pursuant to policies established by other 
Federal, State, or regional entities. 

This new or modified flood hazard 
determinations are used to meet the 
floodplain management requirements of 
the NFIP. The changes in flood hazard 
determinations are in accordance with 
44 CFR 65.4. 

Interested lessees and owners of real 
property are encouraged to review the 
final flood hazard information available 
at the address cited below for each 
community or online through the FEMA 
Map Service Center at https://
msc.fema.gov. 
(Catalog of Federal Domestic Assistance No. 
97.022, ‘‘Flood Insurance.’’) 

Michael M. Grimm, 
Assistant Administrator for Risk 
Management, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

State and county Location and 
case No. 

Chief executive officer 
of community Community map repository Date of 

modification 
Community 

No. 

Arkansas: 
Benton (FEMA 

Docket No.: 
B–2278).

City of Bella Vista 
(21–06–1411P).

The Honorable Peter A. Christie, 
Mayor, City of Bella Vista, 
P.O. Box 5655, Bella Vista, 
AR 72714.

Community Development Serv-
ices Department, 616 West 
Lancashire Boulevard, Bella 
Vista, AR 72715.

Dec. 29, 2022 ... 050511 

Johnson 
(FEMA 
Docket No.: 
B–2278).

City of Clarksville 
(22–06–0649P).

The Honorable David Rieder, 
Mayor, City of Clarksville, 205 
Walnut Street, Clarksville, AR 
72830.

Public Works Department, 205 
Walnut Street, Clarksville, AR 
72830.

Dec. 29, 2022 ... 050112 

Johnson 
(FEMA 
Docket No.: 
B–2278).

Unincorporated 
areas of John-
son County 
(22–06–0649P).

The Honorable Herman H. Hous-
ton, Johnson County Judge, 
215 West Main Street, Clarks-
ville, AR 72830.

Johnson County Emergency 
Management Department, 215 
West Main Street, Clarksville, 
AR 72830.

Dec. 29, 2022 ... 050441 

Colorado: 
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State and county Location and 
case No. 

Chief executive officer 
of community Community map repository Date of 

modification 
Community 

No. 

Douglas 
(FEMA 
Docket No.: 
B–2278).

Town of Castle 
Rock (21–08– 
1129P).

The Honorable Jason Gray, 
Mayor, Town of Castle Rock, 
100 North Wilcox Street, Cas-
tle Rock, CO 80104.

Utilities Department, 175 Kellogg 
Court, Castle Rock, CO 80109.

Dec. 23, 2022 ... 080050 

Boulder 
(FEMA 
Docket No.: 
B–2284).

City of Lafayette 
(21–08–1058P).

The Honorable J.D. Mangat, 
Mayor, City of Lafayette, 1290 
South Public Road, Lafayette, 
CO 80026.

City Hall, 1290 South Public 
Road, Lafayette, CO 80026.

Dec. 29, 2022 ... 080026 

Boulder 
(FEMA 
Docket No.: 
B–2284).

Unincorporated 
areas of Boul-
der County (21– 
08–1058P).

The Honorable Matt Jones, 
Chair, Boulder County Board 
of Commissioners, P.O. Box 
471, Boulder, CO 80306.

Boulder County Transportation 
Department, 2525 13th Street, 
Suite 203, Boulder, CO 80304.

Dec. 29, 2022 ... 080023 

Broomfield 
(FEMA 
Docket No.: 
B–2278).

City and County 
of Broomfield 
(21–08–0961P).

The Honorable Guyleen 
Castriotta, Mayor, City and 
County of Broomfield, 1 
DesCombes Drive, Broomfield, 
CO 80020.

Engineering Department, 1 
DesCombes Drive, Broomfield, 
CO 80020.

Dec. 23, 2022 ... 085073 

El Paso 
(FEMA 
Docket No.: 
B–2274).

City of Colorado 
Springs (22– 
08–0015P).

The Honorable John Suthers, 
Mayor, City of Colorado 
Springs, 30 South Nevada Av-
enue, Colorado Springs, CO 
80903.

City Hall, 30 South Nevada Ave-
nue, Colorado Springs, CO 
80903.

Dec. 19, 2022 ... 080060 

Jefferson 
(FEMA 
Docket No.: 
B–2278).

City of Lakewood 
(22–08–0288P).

The Honorable Adam Paul, 
Mayor, City of Lakewood, 480 
South Allison Parkway, Lake-
wood, CO 80226.

Public Works Department, 480 
South Allison Parkway, Lake-
wood, CO 80226.

Jan. 6, 2023 ..... 085075 

Jefferson 
(FEMA 
Docket No.: 
B–2278).

City of West-
minster (21–08– 
0961P).

The Honorable Nancy McNally, 
Mayor, City of Westminster, 
4800 West 92nd Avenue, 
Westminster, CO 80031.

City Hall, 4800 West 92nd Ave-
nue, Westminster, CO 80031.

Dec. 23, 2022 ... 080008 

Weld (FEMA 
Docket No.: 
B–2284).

Unincorporated 
areas of Weld 
County (21–08– 
1198P).

The Honorable Scott James, 
Chair, Weld County Board of 
Commissioners, P.O. Box 758, 
Greeley, CO 80632.

Weld County Commissioner’s 
Office, 1150 O Street, Gree-
ley, CO 80631.

Jan. 9, 2023 ..... 080266 

Florida: 
Lee (FEMA 

Docket No.: 
B–2284).

Unincorporated 
areas of Lee 
County (22–04– 
1445P).

Roger Desjarlais, Manager, Lee 
County, 2120 Main Street, Fort 
Myers, FL 33901.

Lee County Building Department, 
1500 Monroe Street, Fort 
Myers, FL 33901.

Jan. 5, 2023 ..... 125124 

Manatee 
(FEMA 
Docket No.: 
B–2284).

Unincorporated 
areas of Man-
atee County 
(22–04–0251P).

Scott Hopes, Manatee County 
Administrator, 1112 Manatee 
Avenue West, Bradenton, FL 
34205.

Manatee County Development 
Services Department, 1112 
Manatee Avenue West, Bra-
denton, FL 34205.

Jan. 3, 2023 ..... 120153 

Monroe 
(FEMA 
Docket No.: 
B–2284).

Unincorporated 
areas of Mon-
roe County (22– 
04–3484P).

The Honorable David Rice, 
Mayor, Monroe County Board 
of Commissioners, 9400 Over-
seas Highway, Suite 210, Mar-
athon, FL 33050.

Monroe County Building Depart-
ment, 2798 Overseas High-
way, Suite 300, Marathon, FL 
33050.

Jan. 3, 2023 ..... 125129 

Monroe 
(FEMA 
Docket No.: 
B–2278).

Unincorporated 
areas of Mon-
roe County (22– 
04–4391P).

The Honorable David Rice, 
Mayor, Monroe County Board 
of Commissioners, 9400 Over-
seas Highway, Suite 210, Mar-
athon, FL 33050.

Monroe County Building Depart-
ment, 2798 Overseas High-
way, Suite 300, Marathon, FL 
33050.

Jan. 3, 2023 ..... 125129 

Monroe 
(FEMA 
Docket No.: 
B–2291).

Village of 
Islamorada (22– 
04–2883P).

The Honorable Pete Bacheler, 
Mayor, Village of Islamorada, 
86800 Overseas Highway, 
Islamorada, FL 33036.

Building Department, 86800 
Overseas Highway, 
Islamorada, FL 33036.

Jan. 3, 2023 ..... 120424 

Pasco (FEMA 
Docket No.: 
B–2274).

Unincorporated 
areas of Pasco 
County (22–04– 
3661P).

The Honorable Kathryn Starkey, 
Chair, Pasco County Board of 
Commissioners, 37918 Merid-
ian Avenue, Dade City, FL 
33525.

Pasco County Building Construc-
tion Services Department, 
8731 Citizens Drive, Suite 
230, New Port Richey, FL 
34654.

Dec. 15, 2022 ... 120230 

Polk (FEMA 
Docket No.: 
B–2278).

City of Lakeland 
(21–04–5786P).

Shawn Sherrouse, Manager, City 
of Lakeland, 228 South Mas-
sachusetts Avenue, Lakeland, 
FL 33801.

Public Works Department, 407 
Fairway Avenue, Lakeland, FL 
33801.

Dec. 15, 2022 ... 120267 

Polk (FEMA 
Docket No.: 
B–2274).

Unincorporated 
areas of Polk 
County (22–04– 
1908P).

Bill Beasley, Manager, Polk 
County, 330 West Church 
Street, Bartow, FL 33831.

Polk County Land Development 
Division, 330 West Church 
Street, Bartow, FL 33831.

Dec. 22, 2022 ... 120261 
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State and county Location and 
case No. 

Chief executive officer 
of community Community map repository Date of 

modification 
Community 

No. 

Sarasota 
(FEMA 
Docket No.: 
B–2278).

City of Sarasota 
(22–04–2923P).

The Honorable Erik Arroyo, 
Mayor, City of Sarasota, 1565 
1st Street, Room 101, Sara-
sota, FL 34236.

Development Services Depart-
ment, 1565 1st Street, Sara-
sota, FL 34236.

Dec. 23, 2022 ... 125150 

Georgia: Richmond 
(FEMA Docket 
No.: B–2278).

City of Augusta 
(21–04–1504P).

The Honorable Hardie Davis, Jr., 
Mayor, Augusta-Richmond 
County, 535 Telfair Street, 
Suite 200, Augusta, GA 30901.

Development Services Depart-
ment, 535 Telfair Street, Suite 
300, Augusta, GA 30901.

Dec. 20, 2022 ... 130158 

New Mexico: Dona 
Ana (FEMA 
Docket No.: B– 
2278).

City of Las 
Cruces (21–06– 
3382P).

The Honorable Ken 
Miyagishima, Mayor, City of 
Las Cruces, 700 North Main 
Street, Las Cruces, NM 88001.

City Hall, 700 North Main Street, 
Las Cruces, NM 88001.

Dec. 29, 2022 ... 355332 

North Carolina: 
Wake (FEMA 

Docket No.: 
B–2268).

Town of Fuquay- 
Varina (21–04– 
4032P).

The Honorable Blake Massengill, 
Mayor, Town of Fuquay- 
Varina, 134 North Main Street, 
Fuquay-Varina, NC 27526.

Engineering Department, 134 
North Main Street, Fuquay- 
Varina, NC 27526.

Aug. 30, 2022 ... 370239 

Wake (FEMA 
Docket No.: 
B–2268).

Unincorporated 
areas of Wake 
County (21–04– 
4032P).

The Honorable Sig Hutchinson, 
Chair, Wake County Board of 
Commissioners, P.O. Box 550, 
Raleigh, NC 27602.

Wake County Environmental 
Services Department, 337 
South Salisbury Street, Ra-
leigh, NC 27601.

Aug. 30, 2022 ... 370368 

North Dakota: 
Burleigh (FEMA 
Docket No.: B– 
2274).

City of Bismarck 
(21–08–1169P).

The Honorable Michael T. 
Schmitz, Mayor, City of Bis-
marck, P.O. Box 5503, Bis-
marck, ND 58506.

City Hall, 221 North 5th Street, 
Bismarck, ND 58501.

Dec. 13, 2022 ... 380149 

Oklahoma: 
Cleveland 

(FEMA 
Docket No.: 
B–2278).

City of Moore 
(22–06–0605P).

Brooks Mitchell, Manager, City of 
Moore, 301 North Broadway 
Avenue, Moore, OK 73160.

City Hall, 301 North Broadway 
Avenue, Moore, OK 73160.

Dec. 27, 2022 ... 400044 

Cleveland 
(FEMA 
Docket No.: 
B–2278).

City of Norman 
(22–06–0605P).

The Honorable Larry Heikkila, 
Mayor, City of Norman, P.O. 
Box 370, Norman, OK 73070.

Public Works Department, 201 
West Gray, Building A, Nor-
man, OK 73069.

Dec. 27, 2022 ... 400046 

Grady (FEMA 
Docket No.: 
B–2284).

City of Chickasha 
(22–06–1362P).

The Honorable Chris Mosley, 
Mayor, City of Chickasha, 117 
North 4th Street, Chickasha, 
OK 73018.

Community Development De-
partment, 117 North 4th 
Street, Chickasha, OK 73018.

Jan. 6, 2023 ..... 400234 

South Carolina: 
Greenville 

(FEMA 
Docket No.: 
B–2278).

Unincorporated 
areas of Green-
ville County 
(22–04–1462P).

The Honorable Butch Kirven, 
Chair, Greenville County 
Council, 301 University Ridge, 
Suite 2400, Greenville, SC 
29601.

Greenville County Floodplain 
Management Department, 301 
University Ridge, Suite 4100, 
Greenville, SC 29601.

Dec. 28, 2022 ... 450089 

Horry (FEMA 
Docket No.: 
B–2278).

Unincorporated 
areas of Horry 
County (22–04– 
0406P).

The Honorable Johnny Gardner, 
Chair, Horry County Council, 
P.O. Box 1236, Conway, SC 
29528.

Horry County Stormwater De-
partment, 4401 Privetts Road, 
Conway, SC 29526.

Dec. 30, 2022 ... 450104 

Richland 
(FEMA 
Docket No.: 
B–2284).

Unincorporated 
areas of Rich-
land County 
(22–04–1306P).

The Honorable Paul Livingston, 
Chair, Richland County Coun-
cil, 2308 Park Street, Colum-
bia, SC 29201.

Richland County Floodplain 
Management Department, 
2020 Hampton Street, 1st 
Floor, Columbia, SC 29204.

Dec. 19, 2022 ... 450170 

Tennessee: Sum-
ner (FEMA 
Docket No.: B– 
2278).

Unincorporated 
areas of Sum-
ner County (22– 
04–4446P).

The Honorable Anthony Holt, 
Sumner County Executive, 
355 North Belvedere Drive, 
Room 102, Gallatin, TN 37066.

Sumner County Administration 
Building, 355 North Belvedere 
Drive, Room 102, Gallatin, TN 
37066.

Dec. 16, 2022 ... 470349 

Texas: 
Bexar ............. City of San Anto-

nio (21–06– 
3257P).

The Honorable Ron Nirenberg, 
Mayor, City of San Antonio, 
P.O. Box 839966, San Anto-
nio, TX 78283.

Transportation and Capitol Im-
provements Department, 
Storm Water Division, 1901 
South Alamo Street, 2nd 
Floor, San Antonio, TX 78204.

Jan. 9, 2023 ..... 480045 

Bexar (FEMA 
Docket No.: 
B–2284).

City of San Anto-
nio (22–06– 
1766P).

The Honorable Ron Nirenberg, 
Mayor, City of San Antonio, 
P.O. Box 839966, San Anto-
nio, TX 78283.

Transportation and Capitol Im-
provements Department, 
Storm Water Division, 1901 
South Alamo Street, 2nd 
Floor, San Antonio, TX 78204.

Dec. 19, 2022 ... 480045 

Bexar (FEMA 
Docket No.: 
B–2284).

Unincorporated 
areas of Bexar 
County (22–06– 
0468P).

The Honorable Nelson W. Wolff, 
Bexar County Judge, 101 
West Nueva Street, 10th 
Floor, San Antonio, TX 78205.

Bexar County Public Works De-
partment, 1948 Probandt 
Street, San Antonio, TX 78214.

Jan. 3, 2023 ..... 480035 
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State and county Location and 
case No. 

Chief executive officer 
of community Community map repository Date of 

modification 
Community 

No. 

Bexar (FEMA 
Docket No.: 
B–2284).

Unincorporated 
areas of Bexar 
County (22–06– 
1766P).

The Honorable Nelson W. Wolff, 
Bexar County Judge, 101 
West Nueva Street, 10th 
Floor, San Antonio, TX 78205.

Bexar County Public Works De-
partment, 1948 Probandt 
Street, San Antonio, TX 78214.

Dec. 19, 2022 ... 480035 

Collin (FEMA 
Docket, No.: 
B–2278.

City of McKinney 
(22–06–1326P).

The Honorable George Fuller, 
Mayor, City of McKinney, P.O. 
Box 517, McKinney, TX 75070.

Engineering Department, 221 
North Tennessee Street, 
McKinney, TX 75069.

Jan. 3, 2023 ..... 480135 

Comal (FEMA 
Docket No.: 
B–2284).

Unincorporated 
areas of Comal 
County (22–06– 
0468P).

The Honorable Sherman Krause, 
Comal County Judge, 100 
Main Plaza, New Braunfels, 
TX 78130.

Comal County Engineering De-
partment, 195 David Jonas 
Drive, New Braunfels, TX 
78132.

Jan. 3, 2023 ..... 485463 

Dallas (FEMA 
Docket No.: 
B–2284).

City of Garland 
(22–06–0786P).

The Honorable Scott LeMay, 
Mayor, City of Garland, P.O. 
Box 469002, Garland, TX 
75046.

Engineering Department, 800 
Main Street, 3rd Floor, Gar-
land, TX 75040.

Jan. 3, 2023 ..... 485471 

McLennan 
(FEMA 
Docket No.: 
B–2278).

City of Woodway 
(21–06–3394P).

The Honorable Amine Qourzal, 
Mayor, City of Woodway, 922 
Estates Drive, Woodway, TX 
76712.

Community Services and Devel-
opment Department, 922 Es-
tates Drive, Woodway, TX 
76712.

Dec. 20, 2022 ... 480462 

Tarrant (FEMA 
Docket No.: 
B–2278).

City of Fort Worth 
(22–06–0428P).

The Honorable Mattie Parker, 
Mayor, City of Fort Worth, 200 
Texas Street, Fort Worth, TX 
76102.

Transportation and Public Works 
Department, 200 Texas Street, 
Fort Worth, TX 76102.

Dec. 15, 2022 ... 480596 

Virginia: 
Hanover 

(FEMA 
Docket No.: 
B–2278).

Unincorporated 
areas of Han-
over County 
(22–03–0601P).

John A. Budesky, Hanover 
County Administrator, P.O. 
Box 470, Hanover, VA 23069.

Hanover County Public Works 
Department, 7516 County 
Complex Road, Hanover, VA 
23069.

Dec. 27, 2022 ... 510237 

Loudoun 
(FEMA 
Docket No.: 
B–22).

Unincorporated 
areas of 
Loudoun Coun-
ty (22–03– 
0311P).

Tim Hemstreet, Loudoun County 
Administrator, 1 Harrison 
Street Southeast, 5th Floor, 
Leesburg, VA 20175.

Loudoun County Government 
Center, 1 Harrison Street 
Southeast, 3rd Floor, Lees-
burg, VA 20175.

Dec. 19, 2022 ... 510090 

[FR Doc. 2023–01890 Filed 1–30–23; 8:45 am] 

BILLING CODE 9110–12–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4630– 
DR; Docket ID FEMA–2022–0001] 

Kentucky; Amendment No. 10 to 
Notice of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
Commonwealth of Kentucky (FEMA– 
4630–DR), dated December 12, 2021, 
and related determinations. 
DATES: This change occurred on 
December 22, 2022. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 

pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Myra M. Shird, of 
FEMA is appointed to act as the Federal 
Coordinating Officer for this disaster. 

This action terminates the 
appointment of Brett H. Howard as 
Federal Coordinating Officer for this 
disaster. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01908 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–3591– 
EM; Docket ID FEMA–2023–0001] 

California; Amendment No. 1 to Notice 
of an Emergency Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of an emergency declaration for the 
State of California (FEMA–3591–EM), 
dated January 9, 2023, and related 
determinations. 

DATES: This amendment was issued 
January 9, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The notice 
of an emergency declaration for the 
State of California is hereby amended to 
include the following areas among those 
areas determined to have been adversely 
affected by the event declared an 
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emergency by the President in his 
declaration of January 9, 2023. 

Colusa, Glenn, Humboldt, Marin, Orange, 
San Diego, San Joaquin, San Luis Obispo, 
Santa Barbara, Solano, Sutter, Tehama, Yolo, 
and Yuba Counties for emergency protective 
measures (Category B), limited to direct 
federal assistance, under the Public 
Assistance program. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01901 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Docket ID FEMA–2023–0002; Internal 
Agency Docket No. FEMA–B–2306] 

Proposed Flood Hazard 
Determinations 

AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 
ACTION: Notice. 

SUMMARY: Comments are requested on 
proposed flood hazard determinations, 
which may include additions or 
modifications of any Base Flood 
Elevation (BFE), base flood depth, 
Special Flood Hazard Area (SFHA) 
boundary or zone designation, or 
regulatory floodway on the Flood 
Insurance Rate Maps (FIRMs), and 
where applicable, in the supporting 
Flood Insurance Study (FIS) reports for 
the communities listed in the table 
below. The purpose of this notice is to 
seek general information and comment 

regarding the preliminary FIRM, and 
where applicable, the FIS report that the 
Federal Emergency Management Agency 
(FEMA) has provided to the affected 
communities. The FIRM and FIS report 
are the basis of the floodplain 
management measures that the 
community is required either to adopt 
or to show evidence of having in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 
DATES: Comments are to be submitted 
on or before May 1, 2023. 
ADDRESSES: The Preliminary FIRM, and 
where applicable, the FIS report for 
each community are available for 
inspection at both the online location 
https://hazards.fema.gov/femaportal/ 
prelimdownload and the respective 
Community Map Repository address 
listed in the tables below. Additionally, 
the current effective FIRM and FIS 
report for each community are 
accessible online through the FEMA 
Map Service Center at https://
msc.fema.gov for comparison. 

You may submit comments, identified 
by Docket No. FEMA–B–2306, to Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 
Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov. 
FOR FURTHER INFORMATION CONTACT: Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 
Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov; or visit 
the FEMA Mapping and Insurance 
eXchange (FMIX) online at https://
www.floodmaps.fema.gov/fhm/fmx_
main.html. 

SUPPLEMENTARY INFORMATION: FEMA 
proposes to make flood hazard 
determinations for each community 
listed below, in accordance with section 
110 of the Flood Disaster Protection Act 
of 1973, 42 U.S.C. 4104, and 44 CFR 
67.4(a). 

These proposed flood hazard 
determinations, together with the 
floodplain management criteria required 
by 44 CFR 60.3, are the minimum that 
are required. They should not be 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their 
floodplain management requirements. 
The community may at any time enact 

stricter requirements of its own or 
pursuant to policies established by other 
Federal, State, or regional entities. 
These flood hazard determinations are 
used to meet the floodplain 
management requirements of the NFIP. 

The communities affected by the 
flood hazard determinations are 
provided in the tables below. Any 
request for reconsideration of the 
revised flood hazard information shown 
on the Preliminary FIRM and FIS report 
that satisfies the data requirements 
outlined in 44 CFR 67.6(b) is considered 
an appeal. Comments unrelated to the 
flood hazard determinations also will be 
considered before the FIRM and FIS 
report become effective. 

Use of a Scientific Resolution Panel 
(SRP) is available to communities in 
support of the appeal resolution 
process. SRPs are independent panels of 
experts in hydrology, hydraulics, and 
other pertinent sciences established to 
review conflicting scientific and 
technical data and provide 
recommendations for resolution. Use of 
the SRP only may be exercised after 
FEMA and local communities have been 
engaged in a collaborative consultation 
process for at least 60 days without a 
mutually acceptable resolution of an 
appeal. Additional information 
regarding the SRP process can be found 
online at https://www.floodsrp.org/pdfs/ 
srp_overview.pdf. 

The watersheds and/or communities 
affected are listed in the tables below. 
The Preliminary FIRM, and where 
applicable, FIS report for each 
community are available for inspection 
at both the online location https://
hazards.fema.gov/femaportal/ 
prelimdownload and the respective 
Community Map Repository address 
listed in the tables. For communities 
with multiple ongoing Preliminary 
studies, the studies can be identified by 
the unique project number and 
Preliminary FIRM date listed in the 
tables. Additionally, the current 
effective FIRM and FIS report for each 
community are accessible online 
through the FEMA Map Service Center 
at https://msc.fema.gov for comparison. 

(Catalog of Federal Domestic Assistance No. 
97.022, ‘‘Flood Insurance.’’) 

Michael M. Grimm, 
Assistant Administrator for Risk 
Management, Federal Emergency 
Management Agency, Department of 
Homeland Security. 
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Community Community map repository address 

Burleigh County, North Dakota and Incorporated Areas 
Project: 19–08–0016S Preliminary Date: May 13, 2022 

City of Bismarck ....................................................................................... City Hall, 221 North 5th Street, Bismarck, ND 58501. 
City of Lincoln ........................................................................................... City Hall, 74 Santee Road, Lincoln, ND 58504. 
City of Wilton ............................................................................................ City Hall, 121 Dakota Avenue, Wilton, ND 58579. 
City of Wing .............................................................................................. City Office, 211 Main Street, Wing, ND 58494. 
Unincorporated Areas of Burleigh County ............................................... Burleigh County Offices, 221 North 5th Street, Bismarck, ND 58501. 

Miner County, South Dakota and Incorporated Areas 
Project: 18–08–0049S Preliminary Date: September 14, 2022 

City of Carthage ....................................................................................... Miner County Clerk of Courts, 401 North Main Street, Suite 100, How-
ard, SD 57349. 

City of Howard .......................................................................................... Miner County Clerk of Courts, 401 North Main Street, Suite 100, How-
ard, SD 57349. 

Unincorporated Areas of Miner County .................................................... Miner County Clerk of Courts, 401 North Main Street, Suite 100, How-
ard, SD 57349. 

[FR Doc. 2023–01887 Filed 1–30–23; 8:45 am] 

BILLING CODE 9110–12–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Docket ID FEMA–2023–0002; Internal 
Agency Docket No. FEMA–B–2305] 

Proposed Flood Hazard 
Determinations 

AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 
ACTION: Notice. 

SUMMARY: Comments are requested on 
proposed flood hazard determinations, 
which may include additions or 
modifications of any Base Flood 
Elevation (BFE), base flood depth, 
Special Flood Hazard Area (SFHA) 
boundary or zone designation, or 
regulatory floodway on the Flood 
Insurance Rate Maps (FIRMs), and 
where applicable, in the supporting 
Flood Insurance Study (FIS) reports for 
the communities listed in the table 
below. The purpose of this notice is to 
seek general information and comment 
regarding the preliminary FIRM, and 
where applicable, the FIS report that the 
Federal Emergency Management Agency 
(FEMA) has provided to the affected 
communities. The FIRM and FIS report 
are the basis of the floodplain 
management measures that the 
community is required either to adopt 
or to show evidence of having in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 
DATES: Comments are to be submitted 
on or before May 1, 2023. 

ADDRESSES: The Preliminary FIRM, and 
where applicable, the FIS report for 
each community are available for 
inspection at both the online location 
https://hazards.fema.gov/femaportal/ 
prelimdownload and the respective 
Community Map Repository address 
listed in the tables below. Additionally, 
the current effective FIRM and FIS 
report for each community are 
accessible online through the FEMA 
Map Service Center at https://
msc.fema.gov for comparison. 

You may submit comments, identified 
by Docket No. FEMA–B–2305, to Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 
Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov. 
FOR FURTHER INFORMATION CONTACT: Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 
Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov; or visit 
the FEMA Mapping and Insurance 
eXchange (FMIX) online at https://
www.floodmaps.fema.gov/fhm/fmx_
main.html. 

SUPPLEMENTARY INFORMATION: FEMA 
proposes to make flood hazard 
determinations for each community 
listed below, in accordance with section 
110 of the Flood Disaster Protection Act 
of 1973, 42 U.S.C. 4104, and 44 CFR 
67.4(a). 

These proposed flood hazard 
determinations, together with the 
floodplain management criteria required 
by 44 CFR 60.3, are the minimum that 
are required. They should not be 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their 

floodplain management requirements. 
The community may at any time enact 
stricter requirements of its own or 
pursuant to policies established by other 
Federal, State, or regional entities. 
These flood hazard determinations are 
used to meet the floodplain 
management requirements of the NFIP. 

The communities affected by the 
flood hazard determinations are 
provided in the tables below. Any 
request for reconsideration of the 
revised flood hazard information shown 
on the Preliminary FIRM and FIS report 
that satisfies the data requirements 
outlined in 44 CFR 67.6(b) is considered 
an appeal. Comments unrelated to the 
flood hazard determinations also will be 
considered before the FIRM and FIS 
report become effective. 

Use of a Scientific Resolution Panel 
(SRP) is available to communities in 
support of the appeal resolution 
process. SRPs are independent panels of 
experts in hydrology, hydraulics, and 
other pertinent sciences established to 
review conflicting scientific and 
technical data and provide 
recommendations for resolution. Use of 
the SRP only may be exercised after 
FEMA and local communities have been 
engaged in a collaborative consultation 
process for at least 60 days without a 
mutually acceptable resolution of an 
appeal. Additional information 
regarding the SRP process can be found 
online at https://www.floodsrp.org/pdfs/ 
srp_overview.pdf. 

The watersheds and/or communities 
affected are listed in the tables below. 
The Preliminary FIRM, and where 
applicable, FIS report for each 
community are available for inspection 
at both the online location https://
hazards.fema.gov/femaportal/ 
prelimdownload and the respective 
Community Map Repository address 
listed in the tables. For communities 
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with multiple ongoing Preliminary 
studies, the studies can be identified by 
the unique project number and 
Preliminary FIRM date listed in the 
tables. Additionally, the current 
effective FIRM and FIS report for each 
community are accessible online 

through the FEMA Map Service Center 
at https://msc.fema.gov for comparison. 

(Catalog of Federal Domestic Assistance No. 
97.022, ‘‘Flood Insurance.’’) 

Michael M. Grimm, 
Assistant Administrator for Risk 
Management, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

Community Community map repository address 

Sheboygan County, Wisconsin and Incorporated Areas 
Project: 13–05–3721S Preliminary Date: June 22, 2022 

City of Sheboygan .................................................................................... City Hall, 828 Center Avenue, Sheboygan, WI 53081. 
Unincorporated Areas of Sheboygan County .......................................... Sheboygan County Administration Building, 508 New York Avenue, 

Sheboygan, WI 53081. 
Village of Cascade ................................................................................... Village Hall, 301 1st Street, Cascade, WI 53011. 
Village of Random Lake ........................................................................... Village Hall, 96 Russell Drive, Random Lake, WI 53075. 

[FR Doc. 2023–01885 Filed 1–30–23; 8:45 am] 

BILLING CODE 9110–12–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4684– 
DR; Docket ID FEMA–2023–0001] 

Alabama; Amendment No. 1 to Notice 
of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Alabama (FEMA–4684–DR), 
dated January 15, 2023, and related 
determinations. 

DATES: This amendment was issued 
January 19, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of Alabama is hereby amended to 
include the following areas among those 
areas determined to have been adversely 
affected by the event declared a major 
disaster by the President in his 
declaration of January 15, 2023. 

Coosa, Elmore, and Hale Counties for 
Individual Assistance. 

Coosa, Elmore, and Hale Counties for 
debris removal and emergency protective 
measures (Categories A and B) under the 
Public Assistance program. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 

Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01900 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Docket ID FEMA–2023–0002; Internal 
Agency Docket No. FEMA–B–2307] 

Proposed Flood Hazard 
Determinations 

AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 
ACTION: Notice. 

SUMMARY: Comments are requested on 
proposed flood hazard determinations, 
which may include additions or 
modifications of any Base Flood 
Elevation (BFE), base flood depth, 
Special Flood Hazard Area (SFHA) 
boundary or zone designation, or 
regulatory floodway on the Flood 
Insurance Rate Maps (FIRMs), and 
where applicable, in the supporting 
Flood Insurance Study (FIS) reports for 
the communities listed in the table 
below. The purpose of this notice is to 

seek general information and comment 
regarding the preliminary FIRM, and 
where applicable, the FIS report that the 
Federal Emergency Management Agency 
(FEMA) has provided to the affected 
communities. The FIRM and FIS report 
are the basis of the floodplain 
management measures that the 
community is required either to adopt 
or to show evidence of having in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 

DATES: Comments are to be submitted 
on or before May 1, 2023. 

ADDRESSES: The Preliminary FIRM, and 
where applicable, the FIS report for 
each community are available for 
inspection at both the online location 
https://hazards.fema.gov/femaportal/ 
prelimdownload and the respective 
Community Map Repository address 
listed in the tables below. Additionally, 
the current effective FIRM and FIS 
report for each community are 
accessible online through the FEMA 
Map Service Center at https://
msc.fema.gov for comparison. 

You may submit comments, identified 
by Docket No. FEMA–B–2307, to Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 
Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov. 

FOR FURTHER INFORMATION CONTACT: Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 
Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov; or visit 
the FEMA Mapping and Insurance 
eXchange (FMIX) online at https://
www.floodmaps.fema.gov/fhm/fmx_
main.html. 
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SUPPLEMENTARY INFORMATION: FEMA 
proposes to make flood hazard 
determinations for each community 
listed below, in accordance with section 
110 of the Flood Disaster Protection Act 
of 1973, 42 U.S.C. 4104, and 44 CFR 
67.4(a). 

These proposed flood hazard 
determinations, together with the 
floodplain management criteria required 
by 44 CFR 60.3, are the minimum that 
are required. They should not be 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their 
floodplain management requirements. 
The community may at any time enact 
stricter requirements of its own or 
pursuant to policies established by other 
Federal, State, or regional entities. 
These flood hazard determinations are 
used to meet the floodplain 
management requirements of the NFIP. 

The communities affected by the 
flood hazard determinations are 
provided in the tables below. Any 
request for reconsideration of the 

revised flood hazard information shown 
on the Preliminary FIRM and FIS report 
that satisfies the data requirements 
outlined in 44 CFR 67.6(b) is considered 
an appeal. Comments unrelated to the 
flood hazard determinations also will be 
considered before the FIRM and FIS 
report become effective. 

Use of a Scientific Resolution Panel 
(SRP) is available to communities in 
support of the appeal resolution 
process. SRPs are independent panels of 
experts in hydrology, hydraulics, and 
other pertinent sciences established to 
review conflicting scientific and 
technical data and provide 
recommendations for resolution. Use of 
the SRP only may be exercised after 
FEMA and local communities have been 
engaged in a collaborative consultation 
process for at least 60 days without a 
mutually acceptable resolution of an 
appeal. Additional information 
regarding the SRP process can be found 
online at https://www.floodsrp.org/pdfs/ 
srp_overview.pdf. 

The watersheds and/or communities 
affected are listed in the tables below. 
The Preliminary FIRM, and where 
applicable, FIS report for each 
community are available for inspection 
at both the online location https://
hazards.fema.gov/femaportal/prelim
download and the respective 
Community Map Repository address 
listed in the tables. For communities 
with multiple ongoing Preliminary 
studies, the studies can be identified by 
the unique project number and 
Preliminary FIRM date listed in the 
tables. Additionally, the current 
effective FIRM and FIS report for each 
community are accessible online 
through the FEMA Map Service Center 
at https://msc.fema.gov for comparison. 

(Catalog of Federal Domestic Assistance No. 
97.022, ‘‘Flood Insurance.’’) 

Michael M. Grimm, 
Assistant Administrator for Risk 
Management, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

Community Community map repository address 

Hawkins County, Tennessee and Incorporated Areas 
Project: 20–04–0041S Preliminary Date: April 28, 2021 

City of Church Hill .................................................................................... City Hall, 300 East Main Boulevard, Church Hill, TN 37642. 
Town of Mount Carmel ............................................................................. Building Inspector’s Office, 100 Main Street East, Mount Carmel, TN 

37645. 
Unincorporated Areas of Hawkins County ............................................... Hawkins County Mayor’s Office, Administration Building, 150 East 

Washington Street, Rogersville, TN 37857. 

Putnam County, Tennessee and Incorporated Areas 
Project: 20–04–0039S Preliminary Date: July 28, 2021 

Unincorporated Areas of Putnam County ................................................ Putnam County Planning Office, 67 South Elm Avenue, Cookeville, TN 
38501. 

[FR Doc. 2023–01888 Filed 1–30–23; 8:45 am] 

BILLING CODE 9110–12–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4643– 
DR; Docket ID FEMA–2022–0001] 

Kentucky; Amendment No. 3 to Notice 
of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 

ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
Commonwealth of Kentucky (FEMA– 

4643–DR), dated February 27, 2022, and 
related determinations. 

DATES: This change occurred on 
December 22, 2022. 

FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Myra M. Shird, of 
FEMA is appointed to act as the Federal 
Coordinating Officer for this disaster. 

This action terminates the 
appointment of Brett H. Howard as 
Federal Coordinating Officer for this 
disaster. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01891 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 
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DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–3591– 
EM; Docket ID FEMA–2023–0001] 

California; Amendment No. 2 to Notice 
of an Emergency Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 

ACTION: Notice. 

SUMMARY: This notice amends the notice 
of an emergency declaration for the 
State of California (FEMA–3591–EM), 
dated January 9, 2023, and related 
determinations. 

DATES: This amendment was issued 
January 11, 2023. 

FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 

SUPPLEMENTARY INFORMATION: The notice 
of an emergency declaration for the 
State of California is hereby amended to 
include the following areas among those 
areas determined to have been adversely 
affected by the event declared an 
emergency by the President in his 
declaration of January 9, 2023. 

Alameda, Contra Costa, Fresno, Kings, 
Lake, Madera, Mono, San Benito, San 
Francisco, and Tulare Counties for 
emergency protective measures (Category B), 
limited to direct federal assistance, under the 
Public Assistance program. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01902 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Docket ID FEMA–2023–0002; Internal 
Agency Docket No. FEMA–B–2303] 

Proposed Flood Hazard 
Determinations 

AGENCY: Federal Emergency 
Management Agency, Department of 
Homeland Security. 
ACTION: Notice. 

SUMMARY: Comments are requested on 
proposed flood hazard determinations, 
which may include additions or 
modifications of any Base Flood 
Elevation (BFE), base flood depth, 
Special Flood Hazard Area (SFHA) 
boundary or zone designation, or 
regulatory floodway on the Flood 
Insurance Rate Maps (FIRMs), and 
where applicable, in the supporting 
Flood Insurance Study (FIS) reports for 
the communities listed in the table 
below. The purpose of this notice is to 
seek general information and comment 
regarding the preliminary FIRM, and 
where applicable, the FIS report that the 
Federal Emergency Management Agency 
(FEMA) has provided to the affected 
communities. The FIRM and FIS report 
are the basis of the floodplain 
management measures that the 
community is required either to adopt 
or to show evidence of having in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 
DATES: Comments are to be submitted 
on or before May 1, 2023. 
ADDRESSES: The Preliminary FIRM, and 
where applicable, the FIS report for 
each community are available for 
inspection at both the online location 
https://hazards.fema.gov/femaportal/ 
prelimdownload and the respective 
Community Map Repository address 
listed in the tables below. Additionally, 
the current effective FIRM and FIS 
report for each community are 
accessible online through the FEMA 
Map Service Center at https://
msc.fema.gov for comparison. 

You may submit comments, identified 
by Docket No. FEMA–B–2303, to Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 
Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov. 
FOR FURTHER INFORMATION CONTACT: Rick 
Sacbibit, Chief, Engineering Services 
Branch, Federal Insurance and 

Mitigation Administration, FEMA, 400 
C Street SW, Washington, DC 20472, 
(202) 646–7659, or (email) 
patrick.sacbibit@fema.dhs.gov; or visit 
the FEMA Mapping and Insurance 
eXchange (FMIX) online at https://
www.floodmaps.fema.gov/fhm/fmx_
main.html. 

SUPPLEMENTARY INFORMATION: FEMA 
proposes to make flood hazard 
determinations for each community 
listed below, in accordance with section 
110 of the Flood Disaster Protection Act 
of 1973, 42 U.S.C. 4104, and 44 CFR 
67.4(a). 

These proposed flood hazard 
determinations, together with the 
floodplain management criteria required 
by 44 CFR 60.3, are the minimum that 
are required. They should not be 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their 
floodplain management requirements. 
The community may at any time enact 
stricter requirements of its own or 
pursuant to policies established by other 
Federal, State, or regional entities. 
These flood hazard determinations are 
used to meet the floodplain 
management requirements of the NFIP. 

The communities affected by the 
flood hazard determinations are 
provided in the tables below. Any 
request for reconsideration of the 
revised flood hazard information shown 
on the Preliminary FIRM and FIS report 
that satisfies the data requirements 
outlined in 44 CFR 67.6(b) is considered 
an appeal. Comments unrelated to the 
flood hazard determinations also will be 
considered before the FIRM and FIS 
report become effective. 

Use of a Scientific Resolution Panel 
(SRP) is available to communities in 
support of the appeal resolution 
process. SRPs are independent panels of 
experts in hydrology, hydraulics, and 
other pertinent sciences established to 
review conflicting scientific and 
technical data and provide 
recommendations for resolution. Use of 
the SRP only may be exercised after 
FEMA and local communities have been 
engaged in a collaborative consultation 
process for at least 60 days without a 
mutually acceptable resolution of an 
appeal. Additional information 
regarding the SRP process can be found 
online at https://www.floodsrp.org/pdfs/ 
srp_overview.pdf. 

The watersheds and/or communities 
affected are listed in the tables below. 
The Preliminary FIRM, and where 
applicable, FIS report for each 
community are available for inspection 
at both the online location https://
hazards.fema.gov/femaportal/ 
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prelimdownload and the respective 
Community Map Repository address 
listed in the tables. For communities 
with multiple ongoing Preliminary 
studies, the studies can be identified by 
the unique project number and 
Preliminary FIRM date listed in the 

tables. Additionally, the current 
effective FIRM and FIS report for each 
community are accessible online 
through the FEMA Map Service Center 
at https://msc.fema.gov for comparison. 

(Catalog of Federal Domestic Assistance No. 
97.022, ‘‘Flood Insurance.’’) 

Michael M. Grimm, 
Assistant Administrator for Risk 
Management, Federal Emergency 
Management Agency, Department of 
Homeland Security. 

Community Community map repository address 

Craighead County, Arkansas and Incorporated Areas 
Project: 18–06–0001S Preliminary Date: June 16, 2022 

City of Jonesboro ..................................................................................... City Hall, 300 South Church Street, Jonesboro, AR 72401. 
Unincorporated Areas of Craighead County ............................................ Craighead County Annex, 511 Union, Room 119, Jonesboro, AR 

72401. 

Black Hawk County, Iowa and Incorporated Areas 
Project: 17–07–0295S Preliminary Date: August 5, 2022 

City of Cedar Falls .................................................................................... City Hall, 220 Clay Street, Cedar Falls, IA 50613. 
City of La Porte City ................................................................................. City Hall, 202 Main Street, La Porte City, IA 50651. 
City of Waterloo ........................................................................................ City Hall, Planning and Zoning Department, 715 Mulberry Street, Wa-

terloo, IA 50703. 
Unincorporated Areas of Black Hawk County .......................................... Black Hawk County Courthouse, 316 East 5th Street, Waterloo, IA 

50703. 

Roosevelt County, New Mexico and Incorporated Areas 
Project: 20–06–0114S Preliminary Date: August 9, 2022 

Unincorporated Areas of Roosevelt County ............................................. Roosevelt County Courthouse, Planning Department, 109 West 1st 
Street, Portales, NM 88130. 

Village of Causey ..................................................................................... Roosevelt County Courthouse, Planning Department, 109 West 1st 
Street, Portales, NM 88130. 

Village of Dora .......................................................................................... Roosevelt County Courthouse, Planning Department, 109 West 1st 
Street, Portales, NM 88130. 

Bertie County, North Carolina and Incorporated Areas 
Project: 12–04–8614S Preliminary Date: September 30, 2021 

Town of Askewville ................................................................................... Bertie County Inspection Department, 106 Dundee Street, Windsor, NC 
27983. 

Town of Colerain ...................................................................................... Town Hall, 101 B Winton Street, Colerain, NC 27924. 
Town of Lewiston-Woodville ..................................................................... Town Hall, 103 West Church Street, Lewiston-Woodville, NC 27849. 
Town of Windsor ...................................................................................... Building Inspections Department, 128 South King Street, Windsor, NC 

27983. 
Unincorporated Areas of Bertie County ................................................... Bertie County Inspection Department, 106 Dundee Street, Windsor, NC 

27983. 

Martin County, North Carolina and Incorporated Areas 
Project: 12–04–8614S Preliminary Date: September 30, 2021 

Unincorporated Areas of Martin County ................................................... Martin County Building Inspections Department, 205 East Main Street, 
Williamston, NC 27892. 

Pitt County, North Carolina and Incorporated Areas 
Project: 12–04–8614S Preliminary Date: September 30, 2021 

Unincorporated Areas of Pitt County ....................................................... Pitt County Planning Department, 1717 West 5th Street, Greenville, NC 
27834. 

Washington County, North Carolina and Incorporated Areas 
Project: 12–04–8614S Preliminary Date: September 30, 2021 

Town of Creswell ...................................................................................... Town Hall, 104 South 6th Street, Suite 68, Creswell, NC 27928. 
Town of Plymouth ..................................................................................... Washington County Permits, Inspections, and Emergency Management 

Department, 205 East Main Street, Plymouth, NC 27962. 
Town of Roper .......................................................................................... Mayor’s Office, 301 West Buncombe Street, Roper, NC 27970. 
Unincorporated Areas of Washington County .......................................... Washington County Permits, Inspections, and Emergency Management 

Department, 205 East Main Street, Plymouth, NC 27962. 

Tulsa County, Oklahoma and Incorporated Areas 
Project: 18–06–0010S Preliminary Date: August 26, 2022 

City of Bixby ............................................................................................. Public Works Dawes Building, 113 West Dawes Avenue, Bixby, OK 
74008. 
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Community Community map repository address 

City of Broken Arrow ................................................................................ Operations Building, 485 North Poplar Avenue, Broken Arrow, OK 
74012. 

City of Tulsa ............................................................................................. Stormwater Design Office, 2317 South Jackson Avenue, Suite 302, 
Tulsa, OK 74107. 

Unincorporated Areas of Tulsa County .................................................... Tulsa County Headquarters, 218 West 6th Street, Suite 210, Tulsa, OK 
74119. 

Smith County, Tennessee and Incorporated Areas 
Project: 20–04–0039S Preliminary Date: July 28, 2021 

Town of Carthage ..................................................................................... Municipal Building, 314 Spring Street, Carthage, TN 37030. 
Town of Gordonsville ................................................................................ City Hall, 63 East Main Street, Gordonsville, TN 38563. 
Town of South Carthage .......................................................................... South Carthage Town Hall/Municipal Building, 106 South Main Street, 

Carthage, TN 37030. 
Unincorporated Areas of Smith County ................................................... Smith County Planning Commission, 303 High Street North, Carthage, 

TN 37030. 

Victoria County, Texas and Incorporated Areas 
Project: 15–06–0744S Preliminary Date: September 22, 2022 

City of Victoria .......................................................................................... 700 Main Center—Development and Permitting Center, 702 North 
Main Street, Suite 128, Victoria, TX 77901. 

Unincorporated Areas of Victoria County ................................................. Victoria County, Dr. Pattie Dodson Public Health Center, 2805 North 
Navarro Street, Suite 106, Victoria, TX 77901. 

[FR Doc. 2023–01886 Filed 1–30–23; 8:45 am] 

BILLING CODE 9110–12–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4504– 
DR; Docket ID FEMA–2023–0001] 

Kansas; Amendment No. 9 to Notice of 
a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Kansas (FEMA–4504–DR), dated 
March 29, 2020, and related 
determinations. 

DATES: This change occurred on January 
9, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Andrea Spillars, of 
FEMA is appointed to act as the Federal 
Coordinating Officer for this disaster. 

This action terminates the 
appointment of Kathy Fields as Federal 
Coordinating Officer for this disaster. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01905 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4677– 
DR; Docket ID FEMA–2022–0001] 

South Carolina; Amendment No. 1 to 
Notice of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of South Carolina (FEMA–4677– 

DR), dated November 21, 2022, and 
related determinations. 
DATES: This amendment was issued 
December 22, 2022. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of South Carolina is hereby 
amended to include the following areas 
among those areas determined to have 
been adversely affected by the event 
declared a major disaster by the 
President in his declaration of 
November 21, 2022. 

Abbeville, Aiken, Allendale, Anderson, 
Bamberg, Barnwell, Beaufort, Calhoun, 
Cherokee, Chester, Chesterfield, Colleton, 
Darlington, Dorchester, Edgefield, Fairfield, 
Florence, Greenville, Greenwood, Hampton, 
Kershaw, Lancaster, Laurens, Lee, Lexington, 
Marion, Marlboro, McCormick, Newberry, 
Oconee, Orangeburg, Pickens, Richland, 
Saluda, Spartanburg, Sumter, Union, and 
York Counties for emergency protective 
measures (Category B), including direct 
federal assistance under the Public 
Assistance program. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
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and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01894 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4483– 
DR; Docket ID FEMA–2023–0001] 

Iowa; Amendment No. 9 to Notice of a 
Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Iowa (FEMA–4483–DR), dated 
March 23, 2020, and related 
determinations. 

DATES: This change occurred on January 
9, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Andrea Spillars, of 
FEMA is appointed to act as the Federal 
Coordinating Officer for this disaster. 

This action terminates the 
appointment of Kathy Fields as Federal 
Coordinating Officer for this disaster. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 

(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01903 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4680– 
DR; Docket ID FEMA–2022–0001] 

Florida; Major Disaster and Related 
Determinations 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This is a notice of the 
Presidential declaration of a major 
disaster for the State of Florida (FEMA– 
4680–DR), dated December 13, 2022, 
and related determinations. 
DATES: The declaration was issued 
December 13, 2022. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
December 13, 2022, the President issued 
a major disaster declaration under the 
authority of the Robert T. Stafford 
Disaster Relief and Emergency 
Assistance Act, 42 U.S.C. 5121 et seq. 
(the ‘‘Stafford Act’’), as follows: 

I have determined that the damage in 
certain areas of the State of Florida resulting 
from Hurricane Nicole during the period of 
November 7 to November 30, 2022, is of 
sufficient severity and magnitude to warrant 
a major disaster declaration under the Robert 
T. Stafford Disaster Relief and Emergency 
Assistance Act, 42 U.S.C. 5121 et seq. (the 
‘‘Stafford Act’’). Therefore, I declare that such 
a major disaster exists in the State of Florida. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes such amounts as 
you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Individual 
Assistance and Public Assistance in the 
designated areas and Hazard Mitigation 
throughout the State. Consistent with the 
requirement that Federal assistance be 
supplemental, any Federal funds provided 
under the Stafford Act for Public Assistance, 
Hazard Mitigation, and Other Needs 
Assistance under section 408 will be limited 
to 75 percent of the total eligible costs. 

Further, you are authorized to make 
changes to this declaration for the approved 

assistance to the extent allowable under the 
Stafford Act. 

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for 
a period not to exceed six months after 
the date of this declaration. 

The Federal Emergency Management 
Agency (FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Thomas J. McCool, 
of FEMA is appointed to act as the 
Federal Coordinating Officer for this 
major disaster. 

The following areas of the State of 
Florida have been designated as 
adversely affected by this major disaster: 

Brevard, Flagler, Lake, Putnam, St. Johns, 
and Volusia Counties for Individual 
Assistance. 

Brevard, Duval, Flagler, Indian River, 
Martin, Nassau, Palm Beach, St. Johns, St. 
Lucie, and Volusia Counties for Public 
Assistance. 

All areas within the State of Florida are 
eligible for assistance under the Hazard 
Mitigation Grant Program. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01896 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4490– 
DR; Docket ID FEMA–2023–0001] 

Missouri; Amendment No. 9 to Notice 
of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 
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SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Missouri (FEMA–4490–DR), 
dated March 26, 2020, and related 
determinations. 

DATES: This change occurred on January 
9, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Andrea Spillars, of 
FEMA is appointed to act as the Federal 
Coordinating Officer for this disaster. 

This action terminates the 
appointment of Kathy Fields as Federal 
Coordinating Officer for this disaster. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01904 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–4677– 
DR; Docket ID FEMA–2023–0001] 

South Carolina; Amendment No. 2 to 
Notice of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of South Carolina (FEMA–4677– 
DR), dated November 21, 2022, and 
related determinations. 

DATES: This amendment was issued 
January 18, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Dean Webster, Office of Response and 
Recovery, Federal Emergency 
Management Agency, 500 C Street SW, 
Washington, DC 20472, (202) 646–2833. 
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of South Carolina is hereby 
amended to include the following areas 
among those areas determined to have 
been adversely affected by the event 
declared a major disaster by the 
President in his declaration of 
November 21, 2022. 

Dillon County for emergency protective 
measures (Category B), including direct 
federal assistance under the Public 
Assistance program. 

Florence County for debris removal 
[Category A] and permanent work [Categories 
C–G] (already designated for emergency 
protective measures [Category B], including 
direct federal assistance, under the Public 
Assistance program). 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050 Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

Deanne Criswell, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. 2023–01895 Filed 1–30–23; 8:45 am] 

BILLING CODE 9111–23–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLES960000.L14400000.ET0000.234; 
MNES–059784] 

Public Land Order No. 7917 for 
Withdrawal of Federal Lands; Cook, 
Lake, and Saint Louis Counties, MN 

AGENCY: Bureau of Land Management, 
Department of the Interior. 
ACTION: Public Land Order. 

SUMMARY: This Order withdraws 
approximately 225,504 acres of National 
Forest System lands in Cook, Lake, and 
Saint Louis counties, Minnesota, from 

disposition under the United States 
mineral and geothermal leasing laws, for 
a period of 20 years, subject to valid 
existing rights, to protect and preserve 
the fragile and vital social and natural 
resources, ecological integrity, and 
wilderness values in the Rainy River 
Watershed, the Boundary Waters Canoe 
Area Wilderness (BWCAW), the 
Boundary Waters Canoe Area 
Wilderness Mining Protection Area 
(MPA), and the 1854 Ceded Territory of 
the Lake Superior Chippewa in 
northeastern Minnesota from the 
potential adverse effects of mineral and 
geothermal exploration and 
development. 
DATES: This Order takes effect on 
January 31, 2023. 
FOR FURTHER INFORMATION CONTACT: F. 
David Radford, Bureau of Land 
Management (BLM) Eastern States 
Office, telephone: (703) 558–7759, 
email: fradford@blm.gov, during regular 
business hours, 8 a.m. to 4:30 p.m., 
Monday through Friday, except 
holidays. Individuals in the United 
States who are deaf, deafblind, hard of 
hearing, or have a speech disability may 
dial 711 (TTY, TDD, or TeleBraille) to 
access telecommunications relay 
services. Individuals outside the United 
States should use the relay services 
offered within their country to make 
international calls to the point of 
contact in the United States. 
SUPPLEMENTARY INFORMATION: The 
National Forest System Lands described 
in this Order are within Lake, Cook, and 
Saint Louis counties, Minnesota. This 
Order does not apply to non-Federal 
interests within the boundaries of the 
area described herein. If the non-Federal 
interests within the boundaries of the 
area described in this Order are 
subsequently acquired by the United 
States, the non-Federal interests will 
become subject to this withdrawal. 

Order 
By virtue of the authority vested in 

the Secretary of the Interior by Section 
204(c) of the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 
1714(c), it is ordered as follows: 

1. Subject to valid existing rights, the 
National Forest System lands, and all 
non-Federal lands that are subsequently 
acquired by the Federal government, 
within the Townships identified below, 
as depicted in the attached map, are 
hereby withdrawn from disposition 
under the United States mineral and 
geothermal leasing laws, including the 
Mineral Leasing Act of 1920 (30 U.S.C. 
181 et seq., as amended), the 
Geothermal Steam Act of 1970 (30 
U.S.C. 1001 et seq.), the Mineral Leasing 
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Act for Acquired Lands of 1947 (30 
U.S.C. 351 et seq., as amended), Section 
402 of the President’s Reorganization 
Plan No. 3 of 1946, 16 U.S.C. 520, and 
16 U.S.C. 508b, in order to protect and 
preserve the fragile and vital social and 
natural resources, ecological integrity, 
and wilderness values in the Rainy 
River Watershed, the Boundary Waters 
Canoe Area Wilderness, the Mining 
Protection Area, and the 1854 Ceded 
Territory of the Chippewa Bands in 
northeastern Minnesota from adverse 
effects of mineral and geothermal 
exploration and development. The 
purpose of the withdrawal is also to 
protect the health, traditional cultural 
values, and subsistence-based lifestyle 
of the Tribes that rely on resources in 
the region, such as wild rice, which are 
particularly susceptible to adverse 
impacts associated with mineral 

exploration and development. The 
Federal lands would remain subject to 
laws authorizing the disposal of mineral 
materials, as defined by 36 CFR 228, 
subpart C. 

National Forest System Lands 

Superior National Forest 

Fourth Principal Meridian, Minnesota 

Tps. 61 and 62 N., R. 5 W. 
Tps. 60 to 62 N., R. 6 W. 
Tps. 59 to 61 N., R. 7 W. 
Tps. 59 to 61 N., R. 8 W. 
Tps. 58 to 61 N., R. 9 W. 
Tps. 57 to 62 N., R. 10 W. 
Tps. 57 to 63 N., R. 11 W. Tp. 59 N., R. 12 

W. 
Tps. 61 to 63 N., R. 12 W. 
Tps. 61 to 63 N., R. 13 W. 

Further information on the project is 
available at BLM’s ePlanning site at 
https://eplanning.blm.gov/eplanning-ui/ 

project/2022642/510 or at the USFS 
Superior National Forest, 8901 Grand 
Ave. Place, Duluth, Minnesota, 55808. 

2. The withdrawal made by this Order 
does not alter the applicability of laws 
governing the use of National Forest 
System lands other than the geothermal 
and mineral leasing laws. 

3. This withdrawal will expire 20 
years from the effective date of this 
order unless, as a result of a review 
conducted before the expiration date 
pursuant to Section 204(f) of the Federal 
Land Policy and Management Act of 
1976, 43 U.S.C. 1714(f), the Secretary 
determines that the withdrawal shall be 
extended. 

(The following map depicts the area 
withdrawn under this Public Land 
Order.) 
BILLING CODE 4331–18–P 
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(Authority: 43 CFR 2310.) 

Deb Haaland, 
Secretary of the Interior. 
[FR Doc. 2023–01969 Filed 1–30–23; 8:45 am] 

BILLING CODE 4331–18–C 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLORW04000.L16100000.DR0000.
LXSSH0930000.223L1109AF; 4500164887; 
HAG22–0024] 

Notice of Availability of the Record of 
Decision and Approved Resource 
Management Plan for the San Juan 
Islands National Monument, 
Washington 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of availability. 

SUMMARY: The Bureau of Land 
Management (BLM) announces the 
availability of the Record of Decision 
(ROD) for the approved Resource 
Management Plan (RMP) for the San 
Juan Islands National Monument 
(SJINM), located in San Juan County in 
Washington State. The BLM Oregon/ 
Washington State Director signed the 
ROD on January 26, 2023, which 
constitutes the decision of the BLM and 
makes the approved RMP effective 
immediately. 

DATES: The Oregon/Washington State 
Director signed the ROD on January 26, 
2023. 
ADDRESSES: The ROD/approved RMP is 
available online at https://go.usa.gov/ 
xucJE. Printed copies of the ROD/ 
approved RMP are available for public 
inspection at the following locations: 

• BLM Lopez Island Office, 37 
Washburn Place, Lopez Island, WA 
98261; 

• BLM Spokane District Office, 1103 
North Fancher Road, Spokane Valley, 
WA 99212; 

• BLM Oregon/Washington State 
Office, 1220 SW 3rd Avenue, Portland, 
OR 97204. 

Printed copies can be provided upon 
request by contacting Kurt Pindel (see 
FOR FURTHER INFORMATION CONTACT 
below). 

A copy of the Protest Resolution 
Report is available at: https://
www.blm.gov/programs/planning-and- 
nepa/public-participation/protest- 
resolution-reports. 
FOR FURTHER INFORMATION CONTACT: Kurt 
Pindel, Spokane District Manager, 
telephone (208) 769–5040; address BLM 
Spokane Office, 1103 North Fancher 
Road, Spokane Valley, WA 99212; email 

kpindel@blm.gov. Individuals in the 
United States who are deaf, deafblind, 
hard of hearing, or have a speech 
disability may dial 711 (TTY, TDD, or 
TeleBraille) to access 
telecommunications relay services for 
contacting Mr. Pindel. Individuals 
outside the United States should use the 
relay services offered within their 
country to make international calls to 
the point-of-contact in the United 
States. 

SUPPLEMENTARY INFORMATION: The 
SJINM RMP provides long-term 
management for approximately 1,000 
acres of BLM-administered public lands. 
The approved RMP describes the goals, 
objectives, and management actions for 
the objects of historic and scientific 
interest identified in Presidential 
Proclamation 8947, which designated 
the area as a National Monument in 
2013. 

The approved RMP provides an 
effective approach to protecting the 
objects and values for which the SJINM 
was designated while still providing the 
public with opportunities to observe, 
study, and enjoy these public lands. The 
approved RMP is consistent with all 
applicable laws, regulations, and 
policies, including Presidential 
Proclamation 8947 and the Federal Land 
Policy and Management Act. The BLM 
expects implementation of the approved 
RMP to improve resource conditions 
and result in more consistent 
management of recreation and public 
access. 

In order to meet the purpose and need 
of the planning effort and the mandate 
of Presidential Proclamation 8947, the 
BLM has developed allowable and 
prohibited use decisions for public 
lands within the SJINM. As with all 
decisions in the approved RMP, the 
BLM has considered input from 
consulting Tribes, cooperating agencies, 
the Office of the Governor of 
Washington, the Monument Advisory 
Committee, and the public. Based on the 
consideration of this input, the BLM 
made two changes and one clarification 
to the allowable uses that were included 
in the proposed RMP; all three of these 
modifications were analyzed in the 
alternatives considered by the BLM in 
both the draft RMP/Environmental 
Impact Statement (EIS) and the 
proposed RMP/final EIS. Specifically, 
the approved RMP prohibits dispersed 
camping and removed small BLM- 
administered rocks from inclusion in a 
recreation management area. Access to 
these rocks will be limited to authorized 
educational, spiritual, or scientific 
purposes. The approved RMP also 
includes clarified language related to 

the proposed RMP’s prohibition of 
recreational target shooting to ensure 
that lawful hunting practices will 
continue to be allowed on these public 
lands. These changes do not constitute 
significant changes and therefore do not 
require that the BLM provide the public 
with further opportunity to comment, as 
discussed in 43 CFR 1610.2(f)(5) and 
1610.5–1(b). The ROD summarizes all 
clarifications and modifications made 
between the publication of the proposed 
RMP and the approved RMP. There are 
no appealable decisions included in the 
ROD. 

The approved RMP includes 
allowable and prohibited use decisions 
that the BLM believes will protect the 
cultural and ecological values for which 
the SJINM was designated, while also 
maintaining the recreational activities 
that inspired the public to advocate for 
the designation of the SJINM. 
Recreational opportunities under the 
approved RMP include hiking, hunting, 
designated site camping, trail-based 
equestrian use, and road-based 
equestrian and bicycling use. Based on 
current visitor use patterns and input 
provided on the draft and proposed 
RMPs, the approved RMP’s restrictions 
on dispersed camping, target shooting, 
and access to rocks are not expected to 
substantially impact any ongoing 
recreational activities taking place 
within the monument. 

The BLM developed the SJINM RMP 
with extensive stakeholder input 
throughout the planning process. The 
BLM regularly communicated with, and 
solicited input from, the public, non- 
governmental organizations, and Tribal, 
Federal, State, and local governments. 

The BLM provided the proposed 
RMP/final EIS on November 22, 2019, 
(84 FR 64557) for a 30-day public 
protest period and received 236 protest 
letters, including 158 unique protest 
letters and 78 form letters. The BLM 
Director resolved all protests. Responses 
to protest issues were compiled and 
documented in a Protest Resolution 
Report (see ADDRESSES). 

The BLM provided the proposed 
RMP/final EIS to the Governor of 
Washington for a 60-day Governor’s 
consistency review. On January 15, 
2020, the Office of the Governor of 
Washington identified some concerns 
and potential inconsistencies between 
the proposed RMP and State and local 
plans, policies, and programs. The BLM 
made all requested changes that were 
within the scope of the RMP. These 
changes were all related to recreation 
management under the RMP and were 
within the range of alternatives 
analyzed in the EIS. The changes 
recommended by the Governor were all 

VerDate Sep<11>2014 16:46 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00089 Fmt 4703 Sfmt 4703 E:\FR\FM\31JAN1.SGM 31JAN1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 N
O

T
IC

E
S

https://go.usa.gov/xucJE
https://go.usa.gov/xucJE
mailto:kpindel@blm.gov
https://www.blm.gov/programs/planning-and-nepa/public-participation/protest-resolution-reports
https://www.blm.gov/programs/planning-and-nepa/public-participation/protest-resolution-reports
https://www.blm.gov/programs/planning-and-nepa/public-participation/protest-resolution-reports
https://www.blm.gov/programs/planning-and-nepa/public-participation/protest-resolution-reports


6312 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Notices 

raised during the public participation 
process and therefore did not require 
the BLM to provide the public with an 
opportunity to comment on the 
recommendations, as provided for at 43 
CFR 1610.3–2(e). 

(Authority: 40 CFR 1506.6; 43 CFR 1610.5– 
1) 

Barry R. Bushue, 
State Director, Oregon/Washington. 
[FR Doc. 2023–01971 Filed 1–30–23; 8:45 am] 

BILLING CODE 4310–33–P 

INTERNATIONAL TRADE 
COMMISSION 

[USITC SE–23–007] 

Sunshine Act Meetings 

Agency Holding the Meeting: United 
States International Trade Commission. 

TIME AND DATE: February 2, 2023 at 11:00 
a.m. 

PLACE: Room 101, 500 E Street SW, 
Washington, DC 20436, Telephone: 
(202) 205–2000. 

STATUS: Open to the public. 

MATTERS TO BE CONSIDERED:  
1. Agendas for future meetings: none. 
2. Minutes. 
3. Ratification List. 
4. Commission vote on Inv. No. 701– 

TA–678 (Final)(Barium Chloride from 
India). The Commission currently is 
scheduled to complete and file its 
determinations and views of the 
Commission on February 13, 2023. 

5. Outstanding action jackets: none. 

CONTACT PERSON FOR MORE INFORMATION: 
Tyrell Burch, Management Analyst, 
202–205–2595. 

The Commission is holding the 
meeting under the Government in the 
Sunshine Act, 5 U.S.C. 552(b). In 
accordance with Commission policy, 
subject matter listed above, not disposed 
of at the scheduled meeting, may be 
carried over to the agenda of the 
following meeting. 

By order of the Commission. 

Issued: January 26, 2023. 

Katherine Hiner, 
Acting Secretary to the Commission. 
[FR Doc. 2023–02001 Filed 1–27–23; 11:15 am] 

BILLING CODE 7020–02–P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337–TA–1276] 

Certain Light-Based Physiological 
Measurement Devices and 
Components Thereof; Notice of 
Request for Submissions on the Public 
Interest 

AGENCY: U.S. International Trade 
Commission. 
ACTION: Notice. 

SUMMARY: Notice is hereby given that on 
January 10, 2023, the presiding 
administrative law judge (‘‘ALJ’’) issued 
an Initial Determination on Violation of 
section 337. On January 24, 2023, the 
ALJ also issued a Recommended 
Determination on remedy and bonding 
should a violation be found in the 
above-captioned investigation. The 
Commission is soliciting submissions 
on public interest issues raised by the 
recommended relief should the 
Commission find a violation. This 
notice is soliciting comments from the 
public only. 
FOR FURTHER INFORMATION CONTACT: 
Ronald A. Traud, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, 500 E Street SW, 
Washington, DC 20436, telephone (202) 
205–3427. Copies of non-confidential 
documents filed in connection with this 
investigation may be viewed on the 
Commission’s electronic docket (EDIS) 
at https://edis.usitc.gov. For help 
accessing EDIS, please email 
EDIS3Help@usitc.gov. General 
information concerning the Commission 
may also be obtained by accessing its 
internet server at https://www.usitc.gov. 
Hearing-impaired persons are advised 
that information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on (202) 
205–1810. 
SUPPLEMENTARY INFORMATION: Section 
337 of the Tariff Act of 1930 provides 
that, if the Commission finds a 
violation, it shall exclude the articles 
concerned from the United States: 
unless, after considering the effect of such 
exclusion upon the public health and 
welfare, competitive conditions in the United 
States economy, the production of like or 
directly competitive articles in the United 
States, and United States consumers, it finds 
that such articles should not be excluded 
from entry. 

19 U.S.C. 1337(d)(1). A similar 
provision applies to cease and desist 
orders. 19 U.S.C. 1337(f)(1). 

The Commission is soliciting 
submissions on public interest issues 
raised by the recommended relief 

should the Commission find a violation, 
specifically: a limited exclusion order 
directed to certain wearable electronic 
devices with light-based pulse oximetry 
functionality and components thereof 
that are imported, sold for importation, 
and/or sold after importation by 
respondent Apple Inc.; and cease and 
desist orders directed to Apple Inc. 
Parties are to file public interest 
submissions pursuant to 19 CFR 
210.50(a)(4). 

The Commission is interested in 
further development of the record on 
the public interest in this investigation. 
Accordingly, members of the public are 
invited to file submissions of no more 
than five (5) pages, inclusive of 
attachments, concerning the public 
interest in light of the ALJ’s 
Recommended Determination on 
Remedy and Bonding issued in this 
investigation on January 24, 2023. 
Comments should address whether 
issuance of the recommended remedial 
orders in this investigation, should the 
Commission find a violation, would 
affect the public health and welfare in 
the United States, competitive 
conditions in the United States 
economy, the production of like or 
directly competitive articles in the 
United States, or United States 
consumers. 

In particular, the Commission is 
interested in comments that: 

(i) explain how the articles potentially 
subject to the recommended remedial 
orders are used in the United States; 

(ii) identify any public health, safety, 
or welfare concerns in the United States 
relating to the recommended orders; 

(iii) identify like or directly 
competitive articles that complainant, 
its licensees, or third parties make in the 
United States which could replace the 
subject articles if they were to be 
excluded; 

(iv) indicate whether complainant, 
complainant’s licensees, and/or third- 
party suppliers have the capacity to 
replace the volume of articles 
potentially subject to the recommended 
orders within a commercially 
reasonable time; and 

(v) explain how the recommended 
orders would impact consumers in the 
United States. 

Written submissions must be filed no 
later than by close of business on 
February 23, 2023. 

Persons filing written submissions 
must file the original document 
electronically on or before the deadlines 
stated above. The Commission’s paper 
filing requirements in 19 CFR 210.4(f) 
are currently waived. 85 FR 15798 (Mar. 
19, 2020). Submissions should refer to 
the investigation number (‘‘Inv. No. 

VerDate Sep<11>2014 16:46 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00090 Fmt 4703 Sfmt 4703 E:\FR\FM\31JAN1.SGM 31JAN1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 N
O

T
IC

E
S

https://edis.usitc.gov
https://www.usitc.gov
mailto:EDIS3Help@usitc.gov


6313 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Notices 

337–TA–1276’’) in a prominent place on 
the cover page and/or the first page. (See 
Handbook for Electronic Filing 
Procedures, https://www.usitc.gov/ 
documents/handbook_on_filing_
procedures.pdf.). Persons with 
questions regarding filing should 
contact the Secretary (202–205–2000). 

Any person desiring to submit a 
document to the Commission in 
confidence must request confidential 
treatment by marking each document 
with a header indicating that the 
document contains confidential 
information. This marking will be 
deemed to satisfy the request procedure 
set forth in Rules 201.6(b) and 
210.5(e)(2) (19 CFR 201.6(b)) & 
210.5(e)(2)). Documents for which 
confidential treatment by the 
Commission is properly sought will be 
treated accordingly. Any non-party 
wishing to submit comments containing 
confidential information must serve 
those comments on the parties to the 
investigation pursuant to the applicable 
Administrative Protective Order. A 
redacted non-confidential version of the 
document must also be filed 
simultaneously with any confidential 
filing and must be served in accordance 
with Commission Rule 210.4(f)(7)(ii)(A) 
(19 CFR 210.4(f)(7)(ii)(A)). All 
information, including confidential 
business information and documents for 
which confidential treatment is properly 
sought, submitted to the Commission for 
purposes of this investigation may be 
disclosed to and used: (i) by the 
Commission, its employees and Offices, 
and contract personnel (a) for 
developing or maintaining the records 
of this or a related proceeding, or (b) in 
internal investigations, audits, reviews, 
and evaluations relating to the 
programs, personnel, and operations of 
the Commission including under 5 
U.S.C. Appendix 3; or (ii) by U.S. 
government employees and contract 
personnel, solely for cybersecurity 
purposes. All contract personnel will 
sign appropriate nondisclosure 
agreements. All nonconfidential written 
submissions will be available for public 
inspection on EDIS. 

This action is taken under the 
authority of section 337 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1337), 
and in Part 210 of the Commission’s 
Rules of Practice and Procedure (19 CFR 
part 210). 

By order of the Commission. 
Issued: January 25, 2023. 

Katherine Hiner, 
Acting Secretary to the Commission. 
[FR Doc. 2023–01861 Filed 1–30–23; 8:45 am] 

BILLING CODE 7020–02–P 

DEPARTMENT OF LABOR 

Agency Information Collection 
Activities; Submission for OMB 
Review; Comment Request; Cleanup 
Program for Accumulations of Coal 
and Float Coal Dusts, Loose Coal, and 
Other Combustibles 

ACTION: Notice of availability; request 
for comments. 

SUMMARY: The Department of Labor 
(DOL) is submitting this Mine Safety 
and Health Administration (MSHA)- 
sponsored information collection 
request (ICR) to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995 
(PRA). Public comments on the ICR are 
invited. 
DATES: The OMB will consider all 
written comments that the agency 
receives on or before March 2, 2023. 
ADDRESSES: Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to www.reginfo.gov/public/do/ 
PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under 30-day Review—Open 
for Public Comments’’ or by using the 
search function. 

Comments are invited on: (1) whether 
the collection of information is 
necessary for the proper performance of 
the functions of the Department, 
including whether the information will 
have practical utility; (2) if the 
information will be processed and used 
in a timely manner; (3) the accuracy of 
the agency’s estimates of the burden and 
cost of the collection of information, 
including the validity of the 
methodology and assumptions used; (4) 
ways to enhance the quality, utility and 
clarity of the information collection; and 
(5) ways to minimize the burden of the 
collection of information on those who 
are to respond, including the use of 
automated collection techniques or 
other forms of information technology. 
FOR FURTHER INFORMATION CONTACT: 
Nora Hernandez by telephone at 202– 
693–8633, or by email at DOL_PRA_
PUBLIC@dol.gov. 
SUPPLEMENTARY INFORMATION: Section 
103(h) of the Federal Mine Safety and 
Health Act of 1977 (Mine Act), 30 U.S.C. 
813(h), authorizes MSHA to collect 
information necessary to carry out its 
duty in protecting the safety and health 
of miners. A program for regular 
cleanup and removal of accumulations 
of coal and float coal dusts, loose coal, 

and other combustibles is essential to 
protect miners from explosions. 
Effective and frequent rock dust 
application is necessary to protect 
miners from the potential of a float coal 
dust explosion or, if one occurs, to 
reduce its propagation. 30 CFR 75.400– 
2 requires that mine operators establish 
and maintain a ‘‘program for regular 
cleanup and removal of accumulations 
of coal and float coal dusts, loose coal, 
and other combustibles.’’ In addition, 
the cleanup program must be available 
to the Secretary or Labor or authorized 
representative. For additional 
substantive information about this ICR, 
see the related notice published in the 
Federal Register on August 31, 2022 (87 
FR 53504). 

This information collection is subject 
to the PRA. A Federal agency generally 
cannot conduct or sponsor a collection 
of information, and the public is 
generally not required to respond to an 
information collection, unless the OMB 
approves it and displays a currently 
valid OMB Control Number. In addition, 
notwithstanding any other provisions of 
law, no person shall generally be subject 
to penalty for failing to comply with a 
collection of information that does not 
display a valid OMB Control Number. 
See 5 CFR 1320.5(a) and 1320.6. 

DOL seeks PRA authorization for this 
information collection for three (3) 
years. OMB authorization for an ICR 
cannot be for more than three (3) years 
without renewal. The DOL notes that 
information collection requirements 
submitted to the OMB for existing ICRs 
receive a month-to-month extension 
while they undergo review. 

Agency: DOL-MSHA. 

Title of Collection: Cleanup Program 
for Accumulations of Coal and Float 
Coal Dusts, Loose Coal, and Other 
Combustibles. 

OMB Control Number: 1219–0151. 

Affected Public: Businesses or other 
for-profits institutions. 

Total Estimated Number of 
Respondents: 195. 

Total Estimated Number of 
Responses: 176. 

Total Estimated Annual Time Burden: 
243 hours. 

Total Estimated Annual Other Costs 
Burden: $0. 

(Authority: 44 U.S.C. 3507(a)(1)(D)) 

Nora Hernandez, 
Departmental Clearance Officer. 
[FR Doc. 2023–01914 Filed 1–30–23; 8:45 am] 

BILLING CODE 4510–43–P 
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DEPARTMENT OF LABOR 

Agency Information Collection 
Activities; Comment Request; 
Certification by School Official 

ACTION: Notice. 

SUMMARY: The Department of Labor 
(DOL) is soliciting comments 
concerning a proposed extension for the 
authority to conduct the information 
collection request (ICR) titled, 
‘‘Certification of School Official.’’ This 
comment request is part of continuing 
Departmental efforts to reduce 
paperwork and respondent burden in 
accordance with the Paperwork 
Reduction Act of 1995 (PRA). 
DATES: Consideration will be given to all 
written comments received by April 3, 
2023. 
ADDRESSES: A copy of this ICR with 
applicable supporting documentation; 
including description of the likely 
respondents, proposed frequency of 
response, and estimated total burden 
may be obtained free by contacting 
Anjanette Suggs by telephone at 202– 
354–9660 or by email at 
suggs.anjanette@dol.gov. 

Submit written comments about, or 
requests for a copy of, this ICR by mail 
or courier to the U.S. Department of 
Labor, Office of Workers’ Compensation 
Program—Division of Coal Mine 
Workers’ Compensation, Room S3323, 
200 Constitution Avenue NW, 
Washington, DC 20210; by email: 
suggs.anjanette@dol.gov. 
FOR FURTHER INFORMATION CONTACT: 
Anjanette Suggs by telephone at 202– 
354–9660 or by email at 
suggs.anjanette@dol.gov 
SUPPLEMENTARY INFORMATION: The DOL, 
as part of continuing efforts to reduce 
paperwork and respondent burden, 
conducts a pre-clearance consultation 
program to provide the general public 
and Federal agencies an opportunity to 
comment on proposed and/or 
continuing collections of information 
before submitting them to the OMB for 
final approval. This program helps to 
ensure requested data can be provided 
in the desired format, reporting burden 
(time and financial resources) is 
minimized, collection instruments are 
clearly understood, and the impact of 
collection requirements can be properly 
assessed. 

The Certification by School Official 
information collection mandates that in 
order to qualify as an eligible dependent 
for black lung benefits, a child aged 18- 
to 23-years must be a full-time student 
as described in the Black Lung Benefits 
Act, 30 U.S.C. 901 et. seq., and 

regulations 20 CFR 725.209. A school 
official completes a Certification by 
School Official (Form CM–981) to verify 
whether a Black Lung beneficiary’s 
dependent between the ages of 18 to 23 
years qualifies as a full-time student. 
Black Lung Benefits Act section 426 
authorizes this information collection. 
See 30 U.S.C. 936. 

This information collection is being 
classified as an extension of an existing 
collection. 30 U.S.C. 902(g); 20 CFR 
725.209, 725.218 require that all 
relevant medical evidence be 
considered before a decision can be 
made regarding a claimant’s eligibility 
for benefits. By signing the CM–981 
form, the claimant authorizes 
physicians, hospitals, medical facilities 
or organizations, and the National 
Institute for Occupational Safety and 
Health to release medical information 
about the miner to the Department of 
Labor’s Office of Workers’ 
Compensation Programs. The form 
contains information required by 
medical institutions and private 
physicians to enable them to release 
pertinent medical information. This 
information collection is currently 
approved for use through July 31st, 
2023. 

This information collection is subject 
to the PRA. A Federal agency generally 
cannot conduct or sponsor a collection 
of information, and the public is 
generally not required to respond to an 
information collection, unless the OMB 
under the PRA approves it and displays 
a currently valid OMB Control Number. 
In addition, notwithstanding any other 
provisions of law, no person shall 
generally be subject to penalty for 
failing to comply with a collection of 
information that does not display a 
valid Control Number. See 5 CFR 
1320.5(a) and 1320.6. 

Interested parties are encouraged to 
provide comments to the contact shown 
in the ADDRESSES section. Written 
comments will receive consideration, 
and summarized and included in the 
request for OMB approval of the final 
ICR. In order to help ensure appropriate 
consideration, comments should 
mention 1240–0031. 

Submitted comments will also be a 
matter of public record for this ICR and 
posted on the internet, without 
redaction. The DOL encourages 
commenters not to include personally 
identifiable information, confidential 
business data, or other sensitive 
statements/information in any 
comments. 

The DOL is particularly interested in 
comments that: 

• Evaluate whether the proposed 
collection of information is necessary 

for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility. 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used. 

• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Agency: DOL—Office of Workers’ 
Compensation Programs. 

Type of Review: Extension. 
Title of Collection: Certification by 

School Official. 
Form: CM–981. 
OMB Control Number: 1240–0031. 
Affected Public: State, Local, and 

Tribal Governments. 
Estimated Number of Respondents: 

93. 
Frequency: Annual. 
Total Estimated Annual Responses: 

93. 
Estimated Average Time per 

Response: 10 minutes. 
Estimated Total Annual Burden 

Hours: 15.5 hours. 
Total Estimated Annual Other Cost 

Burden: $44.36. 
Authority: 44 U.S.C. 3506(c)(2)(A). 
Dated: January 25, 2023. 

Anjanette Suggs, 
Agency Clearance Officer. 
[FR Doc. 2023–01912 Filed 1–30–23; 8:45 am] 

BILLING CODE 4510–CR–P 

DEPARTMENT OF LABOR 

Office of Workers’ Compensation 
Programs 

Division of Coal Mine Workers’ 
Compensation; Proposed Extension of 
Existing Collection; Comment Request 

ACTION: Notice. 

SUMMARY: The Department of Labor 
(DOL) is soliciting comments 
concerning a proposed extension for the 
authority to conduct the information 
collection request (ICR) titled, ‘‘Request 
for State or Federal Workers’ 
Compensation Information.’’ This 
comment request is part of continuing 
Departmental efforts to reduce 
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paperwork and respondent burden in 
accordance with the Paperwork 
Reduction Act of 1995 (PRA). 
DATES: Consideration will be given to all 
written comments received by April 3, 
2023. 
ADDRESSES: A copy of this ICR with 
applicable supporting documentation, 
including a description of the likely 
respondents, proposed frequency of 
responses, and estimated total burden, 
may be obtained free by contacting 
Anjanette Suggs by telephone at 202– 
354–9660 or by email at 
suggs.anjanette@dol.gov. 

Submit written comments about, or 
requests for a copy of, this ICR by mail 
or courier to the U.S. Department of 
Labor, Office of Workers’ Compensation 
Program, Division of Coal Mine 
Workers’ Compensation, Room S3323, 
200 Constitution Avenue NW, 
Washington, DC 20210; by email: 
suggs.anjanette@dol.gov. 
FOR FURTHER INFORMATION CONTACT: 
Anjanette Suggs by telephone at 202– 
354–9660 or by email at 
suggs.anjanette@dol.gov. 
SUPPLEMENTARY INFORMATION: The DOL, 
as part of continuing efforts to reduce 
paperwork and respondent burden, 
conducts a pre-clearance consultation 
program to provide the general public 
and Federal agencies an opportunity to 
comment on proposed and/or 
continuing collections of information 
before submitting them to the OMB for 
final approval. This program helps to 
ensure requested data can be provided 
in the desired format, reporting burden 
(time and financial resources) is 
minimized, collection instruments are 
clearly understood, and the impact of 
collection requirements can be properly 
assessed. 

The Black Lung Benefits Act (30 
U.S.C. 901 et. seq.) and its 
implementing regulations necessitate 
this information collection. Title 20 CFR 
725.535 requires that DOL Black Lung 
benefit payments to a beneficiary for 
any month be reduced by any other 
payments of state or federal benefits for 
workers’ compensation due to 
pneumoconiosis. See 30 U.S.C. 932(g). 
To ensure compliance with this 
mandate, the Office of Workers’ 
Compensation Programs’ Division of 
Coal Mine Workers’ Compensation must 
collect information regarding the status 
of any state or Federal workers’ 
compensation claim, including dates of 
payments, weekly or lump sum amounts 
paid, and other fees or expenses paid 
out for this award, such as attorney fees 
and related expenses associated with 
pneumoconiosis. Form CM–905 is used 
to request the amount of those workers’ 

compensation benefits. This information 
collection is currently approved for use 
through February 29, 2020. 30 U.S.C. 
901 and 20 CFR 725.535 authorizes this 
information collection. 

This information collection is subject 
to the PRA. A Federal agency generally 
cannot conduct or sponsor a collection 
of information, and the public is 
generally not required to respond to an 
information collection, unless the OMB 
under the PRA approves it and displays 
a currently valid OMB Control Number. 
In addition, notwithstanding any other 
provisions of law, no person shall 
generally be subject to penalty for 
failing to comply with a collection of 
information that does not display a 
valid Control Number. See 5 CFR 
1320.5(a) and 1320.6. 

Interested parties are encouraged to 
provide comments to the contact shown 
in the ADDRESSES section. Written 
comments will receive consideration 
and summarized and included in the 
request for OMB approval of the final 
ICR. In order to help ensure appropriate 
consideration, comments should 
mention 1240–0032. 

Submitted comments will also be a 
matter of public record for this ICR and 
posted on the internet, without 
redaction. The DOL encourages 
commenters not to include personally 
identifiable information, confidential 
business data, or other sensitive 
statements/information in any 
comments. 

The DOL is particularly interested in 
comments that: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility. 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used. 

• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Agency: DOL–OWCP. 
Type of Review: Extension. 
Title of Collection: Request for State 

or Federal Workers’ Compensation 
Information. 

Form: Request for State or Federal 
Workers’ Compensation Information, 
CM–905. 

OMB Control Number: 1240–0032. 
Affected Public: Federal government; 

State, Local, or Tribal Government. 
Estimated Number of Respondents: 

4,155. 
Frequency: Every new claim. 
Total Estimated Annual Responses: 

4,155. 
Estimated Average Time per 

Response: 15 minutes. 
Estimated Total Annual Burden 

Hours: 1,039 hours. 
Total Estimated Annual Other Cost 

Burden: $1,982. 
Authority: 30 U.S.C. 901 and 20 CFR 

725.535. 
Dated: January 25, 2023. 

Anjanette Suggs, 
Agency Clearance Officer. 
[FR Doc. 2023–01913 Filed 1–30–23; 8:45 am] 

BILLING CODE 4510–CK–P 

NATIONAL COUNCIL ON DISABILITY 

Sunshine Act Meetings 

TIME AND DATE: The Members of the 
National Council on Disability (NCD) 
will hold a quarterly business meeting 
on Thursday, February 16, 2023, 12:00 
p.m.–4:00 p.m., Eastern Standard Time 
(EST). 
PLACE: This meeting will occur via 
Zoom videoconference. Registration is 
not required. Interested parties are 
encouraged to join the meeting in an 
attendee status by Zoom Desktop Client, 
Mobile App, or Telephone to dial-in. 
Updated information is available on 
NCD’s event page at https://ncd.gov/ 
events/2023/upcoming-council-meeting. 
To join the Zoom webinar, please use 
the following URL: https:// 
us06web.zoom.us/j/ 
88529259772?pwd=T2ZSeC95MVp1OC
tmSmRBNmc2RElDQT09 or enter 
Webinar ID: 885 2925 9772 in the Zoom 
app. The Passcode is: 580072. To join 
the Council Meeting by telephone, dial 
one of the preferred numbers listed. The 
following numbers are (for higher 
quality, dial a number based on your 
current location): (669) 900–6833; (408) 
638–0968; (312) 626–6799; (346) 248– 
7799; (253) 215–8782; (646) 876–9923; 
or (301) 715–8592. You will be 
prompted to enter the meeting ID 885 
2925 9772 and passcode 580072. 
International numbers are also available: 
https://us06web.zoom.us/u/km8Lg6OlA. 

In the event of audio disruption or 
failure, attendees can follow the meeting 
by accessing the Communication Access 
Realtime Translation (CART) link 
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provided. CART is text-only translation 
that occurs real time during the meeting 
and is not an exact transcript. 
MATTERS TO BE CONSIDERED: Following 
welcome remarks and introductions, the 
Chairman, Executive Director and 
Executive Committee and will provide 
reports; followed by an internal 
administrative training for the Council; 
an update on open policy projects; a 
break; presentations, discussion and 
voting on policy projects for FY2024; 
and public comment on the FY2024 
Progress Report, before adjourning. 

Agenda: The times provided below 
are approximations for when each 
agenda item is anticipated to be 
discussed (all times Eastern Standard 
Time): 

Thursday, February 16, 2023 

12:00–12:10 p.m.—Welcome and Call to 
Order 

12:10–12:20 p.m.—Chairman’s Report 
12:20–12:30 p.m.—Executive Director’s 

Report 
12:30–12:45 p.m.—Executive Committee 

Report 
12:45–1:15 p.m.—Internal 

Administrative Training 
1:15–1:45 p.m.—Policy Subcommittee 

Updates 
1:45–1:55 p.m.—Break 
1:55–3:30 p.m.—Policy Project 

Proposals—Presentations, 
Discussion, Vote 

3:30–4:00 p.m.—Public Comment 
4:00 p.m.—Adjourn 

Public Comment: Your participation 
during the public comment period 
provides an opportunity for us to hear 
from you—individuals, businesses, 
providers, educators, parents and 
advocates. Your comments are 
important in bringing to the Council’s 
attention issues and priorities of the 
disability community. 

For the Feb. 16 Council meeting, NCD 
requests comments from the public 
regarding areas of priority focus for the 
Council’s Fiscal Year 2024 Progress 
Report, which is NCD’s statutorily 
required report to Congress about the 
status of people with disabilities in the 
U.S. The report for which NCD is 
requesting comment will be researched 
and written in Fiscal Year 2024 and 
released in October 2024. 

Because of the virtual setting, there 
will be a hybrid option for submitting 
public comment. The Council is 
soliciting public comment by email or 
via video or audio over Zoom. Emailed 
public comment submissions will be 
reviewed during the meeting and 
delivered to members of the Council at 
its conclusion. You can also present 
public comment during the session by 

clicking the ‘‘Hand Raise’’ button in 
Zoom and waiting to be called on. If you 
plan to present over Zoom, please 
provide advance notice. To provide 
comments or notice to present public 
comment, please send an email to 
PublicComment@ncd.gov with the 
subject line ‘‘Public Comment’’ and 
your name, organization, state, and 
topic of comment included in the body 
of your email. Submission should be 
received no later than Feb. 15, 5 p.m. 
EDT to ensure inclusion. 
CONTACT PERSON FOR MORE INFORMATION: 
Nicholas Sabula, Public Affairs 
Specialist, NCD, 1331 F Street NW, 
Suite 850, Washington, DC 20004; 202– 
272–2004 (V), or nsabula@ncd.gov. 

Accommodations: An ASL interpreter 
will be on-camera during the entire 
meeting, and CART has been arranged 
for this meeting and will be embedded 
into the Zoom platform as well as 
available via streamtext link. The web 
link to access CART (in English) is: 
https://www.streamtext.net/ 
player?event=NCD. 

If you require additional 
accommodations, please notify Netterie 
Lewis by sending an email to nlewis@
ncd.gov as soon as possible. 

Due to last-minute confirmations or 
cancellations, NCD may substitute items 
without advance public notice. 

Dated: January 27, 2023. 
Anne C. Sommers McIntosh, 
Executive Director. 
[FR Doc. 2023–02133 Filed 1–27–23; 4:15 pm] 

BILLING CODE 8421–02–P 

NATIONAL SCIENCE FOUNDATION 

Agency Information Collection 
Activities: Comment Request; Grantee 
Reporting Requirements for Prediction 
of and Resilience Against Extreme 
Events 

AGENCY: National Science Foundation. 
ACTION: Notice. 

SUMMARY: The National Science 
Foundation (NSF) is announcing plans 
to renew this collection. In accordance 
with the requirements of the Paperwork 
Reduction Act of 1995, we are providing 
opportunity for public comment on this 
action. After obtaining and considering 
public comment, NSF will prepare the 
submission requesting Office of 
Management and Budget (OMB) 
clearance of this collection for no longer 
than 3 years. 

Comments: Comments are invited on 
(a) whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 

Agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the Agency’s 
estimate of the burden of the proposed 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology; and (d) ways to 
minimize the burden of the collection of 
information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology. 
DATES: Written comments on this notice 
must be received by April 3, 2023 to be 
assured consideration. Comments 
received after that date will be 
considered to the extent practicable. 
Send comments to address below. 
FOR FURTHER INFORMATION CONTACT: 
Suzanne H. Plimpton, Reports Clearance 
Officer, National Science Foundation, 
2415 Eisenhower Avenue, Suite E7400, 
Alexandria, Virginia 22314; telephone 
(703) 292–7556; or send email to 
splimpto@nsf.gov. Individuals who use 
a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1– 
800–877–8339, which is accessible 24 
hours a day, 7 days a week, 365 days a 
year (including Federal holidays). 
SUPPLEMENTARY INFORMATION: 

Title of Collection: Grantee Reporting 
Requirements for Prediction of and 
Resilience against Extreme Events 
(PREEVENTS). 

OMB Number: 3145–0244. 
Expiration Date of Approval: April 30, 

2023. 
Type of Request: Intent to seek 

approval to renew an information 
collection. 

Proposed Project: NSF and the 
Directorate for Geosciences (GEO) have 
long supported basic research in 
scientific and engineering disciplines 
necessary to understand natural hazards 
and extreme events. The Prediction of 
and Resilience against Extreme Events 
(PREEVENTS) program is one element 
of the NSF-wide Risk and Resilience 
activity, which has the overarching goal 
of improving predictability and risk 
assessment, and increasing resilience, in 
order to reduce the impact of extreme 
events on our life, society, and 
economy. PREEVENTS provides an 
additional mechanism to support 
research and related activities that will 
improve our understanding of the 
fundamental processes underlying 
natural hazards and extreme events in 
the geosciences. 
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PREEVENTS is intended to encourage 
new scientific directions in the domains 
of natural hazards and extreme events. 
PREEVENTS will consider proposals for 
conferences that will foster 
development of interdisciplinary or 
multidisciplinary communities required 
to address complex questions 
surrounding natural hazards and 
extreme events. Such proposals are 
called PREEVENTS Track 1 proposals. 

In addition to standard NSF annual 
and final report requirements, PIs for all 
PREEVENTS Track 1 awards will be 
required to submit to NSF a public 
report that summarizes the conference 
activities, attendance, and outcomes; 
describes scientific and/or technical 
challenges that remain to be overcome 
in the areas discussed during the 
conference; and identifies specific next 
steps to advance knowledge in the areas 
of natural hazards and extreme events 
that were considered during the 
conference. These reports will be made 
publicly available via the NSF website, 
and are intended to foster nascent 
interdisciplinary or multidisciplinary 
communities and to enable growth of 
new scientific directions. 

Use of the Information: NSF will use 
the information to understand and 
evaluate the outcomes of the conference, 
to foster growth of new scientific 
communities, and to evaluate the 
progress of the PREEVENTS program. 

Estimate of Burden: 40 hours per 
award for 5–10 conference awards for a 
total of 200–400 hours. 

Respondents: Universities and 
Colleges; Non-profit, non-academic 
organizations; For-profit organizations; 
NSF-funded Federally Funded Research 
and Development Centers (FFRDCs). 

Estimated Number of Responses per 
Report: One from each five to ten Track 
1 awardees. 

Dated: January 26, 2023. 
Suzanne H. Plimpton, 
Reports Clearance Officer, National Science 
Foundation. 
[FR Doc. 2023–01982 Filed 1–30–23; 8:45 am] 

BILLING CODE 7555–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[EA–23–009; NRC–2023–0023] 

In the Matter of Westinghouse Electric 
Company LLC; Order Suspending 
License To Export to the Republic of 
South Africa 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Order; issuance. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is issuing an Order 
to Westinghouse Electric Company LLC 
suspending NRC license XCOM1252, 
which authorizes the export of fuel 
assembly components to Sweden for 
fabrication of fuel assemblies and 
subsequent shipment of the completed 
fuel assemblies to the Republic of South 
Africa (RSA) for use in Koeberg Nuclear 
Power Station Units 1 and 2. The 
suspension is required because the 
license was issued, in part, based on 
assurances from the RSA that the 
components would be made subject to 
the terms of the Agreement for 
Cooperation in Peaceful Uses of Nuclear 
Energy (123 Agreement) between the 
United States (U.S.) and the 
Government of South Africa. However, 
the U.S.-RSA 123 Agreement expired on 
December 4, 2022, and therefore the 
assurances that supported issuance of 
the license are no longer valid. 
DATES: The Order was issued on January 
13, 2023. 
ADDRESSES: Please refer to Docket ID 
NRC–2023–0023 when contacting the 
NRC about the availability of 
information regarding this document. 
You may obtain publicly available 
information related to this document 
using any of the following methods: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2023–0023. Address 
questions about Docket IDs in 
Regulations.gov to Stacy Schumann; 
telephone: 301–415–0624; email: 
Stacy.Schumann@nrc.gov. For technical 
questions, contact the individual listed 
in the FOR FURTHER INFORMATION 
CONTACT section of this document. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 
the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to 
PDR.Resource@nrc.gov. The Order is 
available in ADAMS under Package 
Accession No. ML23012A121. 

• NRC’s PDR: You may examine and 
purchase copies of public documents, 
by appointment, at the NRC’s PDR, 
Room P1 B35, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland 20852. To make an 
appointment to visit the PDR, please 
send an email to PDR.Resource@nrc.gov 
or call 1–800–397–4209 or 301–415– 
4737, between 8:00 a.m. and 4:00 p.m. 

Eastern Time (ET), Monday through 
Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: Gary 
Langlie, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001; telephone: 301–287–9076, email: 
Gary.Langlie@nrc.gov. 
SUPPLEMENTARY INFORMATION: The text of 
the Order is attached. 

Dated: January 25, 2023. 
For the Nuclear Regulatory Commission. 

David L. Skeen, 
Director, Office of International Programs. 

United States 

Nuclear Regulatory Commission 
In the Matter of: Westinghouse Electric 

Company LLC, 1000 Westinghouse 
Drive, Cranberry Township, PA 
16066, License No. XCOM1252, 
Docket No. 11006040, EA–23–009 

Order Suspending License To Export to 
the Republic of South Africa 

(Effective Immediately) 

I 
Westinghouse Electric Company LLC 

(Westinghouse or ‘‘the licensee’’) holds 
a specific license (XCOM1252) issued 
by the U.S. Nuclear Regulatory 
Commission (NRC) pursuant to Sections 
53 and 127 of the Atomic Energy Act of 
1954, as amended (AEA) and 10 CFR 
part 110. This specific license 
authorizes the export of fuel assembly 
components to Sweden for fabrication of 
fuel assemblies and subsequent 
shipment of the completed fuel 
assemblies to the Republic of South 
Africa (RSA) for use in Koeberg Nuclear 
Power Station Units 1 and 2. The export 
to the RSA is authorized under the 
terms of an Agreement for Cooperation 
in Peaceful Uses of Nuclear Energy (123 
Agreement) between the United States 
(U.S.) and the Government of South 
Africa. Although the original expiration 
date for XCOM1252 was December 31, 
2020, the licensee submitted an 
application to renew and amend the 
license on November 19, 2020. 
Therefore, in accordance with 10 CFR 
110.51(b)(2), XCOM1252 remains valid 
until the NRC acts on the pending 
application. 

II 
Export license XCOM1252 was issued 

with nonproliferation assurances from 
the RSA that the exported components 
would be placed under the terms and 
conditions of the U.S.-RSA 123 
Agreement. Those assurances were used 
as the basis to meet the export licensing 
criteria in 10 CFR 110.42(b) for export 
of nuclear equipment other than a 
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production or utilization facility. On 
December 4, 2022, the U.S.-RSA 123 
Agreement expired. Therefore, the 
assurances from RSA that were used as 
the basis to approve XCOM1252 are no 
longer valid. 

While assurances that an export will 
be placed under the terms of a 123 
Agreement can be used to satisfy the 
licensing criteria in 10 CFR 110.42(b) for 
export of nuclear equipment other than 
a production or utilization facility, they 
are not the only type of assurances that 
can satisfy these criteria. The criteria in 
§ 110.42(b) can also be met for these 
types of exports with the following 
assurances from the RSA: (1) IAEA 
safeguards as required by Article III (2) 
of the NPT will be applied to such 
equipment; (2) No such equipment will 
be used for any nuclear explosive device 
or for research on or development of any 
nuclear explosive device; and (3) No 
such equipment will be retransferred to 
the jurisdiction of any other country or 
group of countries without the prior 
consent of the United States. Unless 
such assurances are in place, the 
licensee is not authorized to conduct 
any further exports to the RSA. 

III 

Accordingly, pursuant to Sections 53, 
54, 57, 123, 127, 161b, 161i, 183, and 
186 of the AEA, and 10 CFR 110.50(a)(1) 
and (2) and 110.52, it is hereby ordered, 
effective immediately, that license 
XCOM1252 is suspended as follows: 

A. The licensee’s authorization under 
XCOM1252 to export equipment and 
components to Sweden for fabrication 
into fuel assemblies and to subsequently 
ship the completed fuel assemblies to 
the RSA is suspended, and such exports 
are prohibited. 

B. This Order will expire, without any 
further action by the NRC, when the 
NRC acts on the pending application to 
renew and amend XCOM1252. 

The NRC finds that the common 
defense and security requires this 
action. Therefore, in accordance with 10 
CFR 110.52(c), the licensee need not be 
afforded an opportunity to reply and be 
heard prior to issuance of this Order. 

For the Nuclear Regulatory 
Commission 
David L. Skeen, 
Director, Office of International 
Programs. 

Dated at Rockville, Maryland this 
13th day of January 2023. 
[FR Doc. 2023–01920 Filed 1–30–23; 8:45 am] 

BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[NRC–2020–0018] 

Standard Review Plan for Applications 
for 10 CFR Part 70 Licenses for 
Possession and Use of Special Nuclear 
Materials of Critical Mass But Not 
Subject to the Requirements in 10 CFR 
Part 70, Subpart H 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Draft NUREG; extension of 
comment period. 

SUMMARY: On December 8, 2022, the 
U.S. Nuclear Regulatory Commission 
(NRC) solicited comments on draft 
NUREG–2212, ‘‘Standard Review Plan 
for Applications for 10 CFR part 70 
Licenses for Possession and Use of 
Special Nuclear Materials of Critical 
Mass but not Subject to the 
Requirements in 10 CFR part 70, subpart 
H.’’ The public comment period was 
originally scheduled to close on 
February 6, 2023. The NRC has decided 
to extend the public comment period to 
allow more time for members of the 
public to develop and submit their 
comments. 

DATES: The due date of comments 
requested in the document published on 
December 8, 2022 (87 FR 75295) is 
extended. Comments should be filed no 
later than March 31, 2023. Comments 
received after this date will be 
considered if it is practical to do so, but 
the NRC is able to ensure consideration 
only for comments received on or before 
this date. 
ADDRESSES: You may submit comments 
by any of the following methods; 
however, the NRC encourages electronic 
comment submission through the 
Federal rulemaking website: 

• Federal rulemaking website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2020–0018. Address 
questions about Docket IDs in 
Regulations.gov to Stacy Schumann; 
telephone: 301–415–0624; email: 
Stacy.Schumann@nrc.gov. For technical 
questions, contact the individual listed 
in the FOR FURTHER INFORMATION 
CONTACT section of this document. 

• Mail comments to: Office of 
Administration, Mail Stop: TWFN–7– 
A60M, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555– 
0001, ATTN: Program Management, 
Announcements and Editing Staff. 

For additional direction on obtaining 
information and submitting comments, 
see ‘‘Obtaining Information and 
Submitting Comments’’ in the 

SUPPLEMENTARY INFORMATION section of 
this document. 
FOR FURTHER INFORMATION CONTACT: 
Osiris Siurano-Perez, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001, telephone: 
301–415–7827, email: Osiris.Siurano- 
Perez@nrc.gov. 
SUPPLEMENTARY INFORMATION: 

I. Obtaining Information and 
Submitting Comments 

A. Obtaining Information 

Please refer to Docket ID NRC–2020– 
0018 when contacting the NRC about 
the availability of information for this 
action. You may obtain publicly 
available information related to this 
action by any of the following methods: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2020–0018. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 
the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to 
PDR.Resource@nrc.gov. Draft NUREG– 
2212, ‘‘Standard Review Plan for 
Applications for 10 CFR part 70 
Licenses for Possession and Use of 
Special Nuclear Materials of Critical 
Mass but not Subject to the 
Requirements in 10 CFR part 70, subpart 
H,’’ and its associated Regulatory 
Analysis, are available in ADAMS under 
Accession Nos. ML22335A087 and 
ML20233A221, respectively. 

• NRC’s PDR: You may examine and 
purchase copies of public documents, 
by appointment, at the NRC’s PDR, 
Room P1 B35, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland 20852. To make an 
appointment to visit the PDR, please 
send an email to PDR.Resource@nrc.gov 
or call 1–800–397–4209 or 301–415– 
4737, between 8 a.m. and 4 p.m. Eastern 
Time (ET), Monday through Friday, 
except Federal holidays. 

B. Submitting Comments 

The NRC encourages electronic 
comment submission through the 
Federal rulemaking website (https://
www.regulations.gov). Please include 
Docket ID NRC–2020–0018 in your 
comment submission. 

The NRC cautions you not to include 
identifying or contact information that 
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you do not want to be publicly 
disclosed in your comment submission. 
The NRC will post all comment 
submissions at https://
www.regulations.gov as well as enter the 
comment submissions into ADAMS. 
The NRC does not routinely edit 
comment submissions to remove 
identifying or contact information. 

If you are requesting or aggregating 
comments from other persons for 
submission to the NRC, then you should 
inform those persons not to include 
identifying or contact information that 
they do not want to be publicly 
disclosed in their comment submission. 
Your request should state that the NRC 
does not routinely edit comment 
submissions to remove such information 
before making the comment 
submissions available to the public or 
entering the comment into ADAMS. 

II. Discussion 

On December 8, 2022 (87 FR 75295), 
the NRC solicited comments on draft 
NUREG–2212 ‘‘Standard Review Plan 
for Applications for 10 CFR part 70 
Licenses for Possession and Use of 
Special Nuclear Materials of Critical 
Mass but not Subject to the 
Requirements in 10 CFR part 70, subpart 
H.’’ This NUREG contains information 
intended to provide staff guidance to 
assist applicants and licensees in 
preparing license applications for 
possession and use of special nuclear 
materials exceeding specific threshold 
quantities. It provides NRC staff 
reviewers with guidance that describes 
methods or approaches that the NRC 
staff has found acceptable for meeting 
applicable NRC requirements in section 
70.22 of title 10 of the Code of Federal 
Regulations. 

The public comment period was 
originally scheduled to close on 
February 6, 2023. On January 17, 2022, 
via electronic communication, the 
Defense Threat Reduction Agency, an 
NRC licensee, requested that the NRC 
extend the comment period until March 
31, 2023, to allow a thorough review of 
the proposed NUREG as well as 
consideration of other relevant 
references. The request was also 
supported by stakeholders participating 
in a January 18, 2023, public meeting to 
discuss the availability of the NUREG 
and supporting Regulatory Analysis. 
After considering this request and given 
stakeholder support, the NRC staff has 
determined that extending the comment 
period is in the best interest of the 
public and, therefore, is extending the 
comment period as requested. 

Dated: January 26, 2023. 

For the Nuclear Regulatory Commission. 
Shana R. Helton, 
Director, Division of Fuel Management, Office 
of Nuclear Material Safety and Safeguards. 
[FR Doc. 2023–01986 Filed 1–30–23; 8:45 am] 

BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50–610; NRC–2022–0167] 

Abilene Christian University 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Construction permit 
application; opportunity to request a 
hearing and petition for leave to 
intervene. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is providing this 
notice to allow the public an 
opportunity to request a hearing and 
petition for leave to intervene (i.e., 
contested hearing) with respect to the 
Abilene Christian University (ACU) 
construction permit application for a 
molten salt research reactor (MSRR) to 
be built in Abilene, Texas. The NRC 
staff is currently conducting a detailed 
technical review of the construction 
permit application. If the NRC issues a 
construction permit, the applicant, 
ACU, would be authorized to construct 
its proposed research reactor in 
accordance with the provisions of the 
construction permit. 
DATES: A request for a hearing or 
petition for leave to intervene must be 
filed by April 3, 2023. 
ADDRESSES: Please refer to Docket ID 
NRC–2022–0167 when contacting the 
NRC about the availability of 
information regarding this document. 
You may obtain publicly available 
information related to this document 
using any of the following methods: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2022–0167. Address 
questions about Docket IDs in 
Regulations.gov to Stacy Schumann; 
telephone: 301–415–0624; email: 
Stacy.Schumann@nrc.gov. For technical 
questions, contact the individual listed 
in the FOR FURTHER INFORMATION 
CONTACT section of this document. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 

the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to 
PDR.Resource@nrc.gov. The ADAMS 
accession number for each document 
referenced (if it is available in ADAMS) 
is provided the first time that it is 
mentioned in this document. 

• NRC’s PDR: You may examine and 
purchase copies of public documents, 
by appointment, at the NRC’s PDR, 
Room P1 B35, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland 20852. To make an 
appointment to visit the PDR, please 
send an email to PDR.Resource@nrc.gov 
or call 1–800–397–4209 or 301–415– 
4737, between 8:00 a.m. and 4:00 p.m. 
Eastern Time (ET), Monday through 
Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Richard F. Rivera, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001; telephone: 301–415– 
7190; email: Richard.Rivera@nrc.gov. 
SUPPLEMENTARY INFORMATION: 

I. Introduction 

By application dated August 12, 2022 
(ADAMS Package Accession No. 
ML22227A201), as supplemented by 
letter dated October 14, 2022 (ADAMS 
Package Accession No. ML22293B816), 
ACU submitted, pursuant to Section 
104c. of the Atomic Energy Act and Part 
50 of title 10 of the Code of Federal 
Regulations (10 CFR), ‘‘Domestic 
Licensing of Production and Utilization 
Facilities,’’ a construction permit 
application that proposes to construct a 
research reactor (a ‘‘non-power reactor’’ 
as defined in 10 CFR 50.2). A notice of 
receipt and availability of the 
application was published in the 
Federal Register on October 14, 2022 
(87 FR 62463). A notice of the 
acceptability for docketing of ACU’s 
application was published in the 
Federal Register on November 28, 2022 
(87 FR 73051). The docket number 
established for this application is 50– 
610. 

The NRC is considering issuance of a 
construction permit to ACU that would 
authorize construction of the proposed 
MSSR to be located in Abilene, Texas. 
The MSRR would be a high-temperature 
reactor that uses molten fluoride-based 
fuel salt. 

II. Opportunity To Request a Hearing 
and Petition for Leave To Intervene 

Within 60 days after the date of 
publication of this notice, any persons 
(petitioner) whose interest may be 
affected by this action may file a request 
for a hearing and petition for leave to 
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intervene (petition) with respect to the 
action. Petitions shall be filed in 
accordance with the Commission’s 
‘‘Agency Rules of Practice and 
Procedure’’ in 10 CFR part 2. Interested 
persons should consult a current copy 
of 10 CFR 2.309. If a petition is filed, the 
presiding officer will rule on the 
petition and, if appropriate, a notice of 
a hearing will be issued. 

Petitions must be filed no later than 
60 days from the date of publication of 
this notice in accordance with the filing 
instructions in the ‘‘Electronic 
Submissions (E-Filing)’’ section of this 
document. Petitions and motions for 
leave to file new or amended 
contentions that are filed after the 
deadline will not be entertained absent 
a determination by the presiding officer 
that the filing demonstrates good cause 
by satisfying the three factors in 10 CFR 
2.309(c)(1)(i) through (iii). 

A State, local governmental body, 
Federally recognized Indian Tribe, or 
designated agency thereof, may submit 
a petition to the Commission to 
participate as a party under 10 CFR 
2.309(h) no later than 60 days from the 
date of publication of this notice. 
Alternatively, a State, local 
governmental body, Federally 
recognized Indian Tribe, or agency 
thereof may participate as a non-party 
under 10 CFR 2.315(c). 

For information about filing a petition 
and about participation by a person not 
a party under 10 CFR 2.315, see ADAMS 
Accession No. ML20340A053 (https://
adamswebsearch2.nrc.gov/webSearch2/ 
main.jsp?AccessionNumber=ML2034
0A053) and on the NRC’s public website 
at https://www.nrc.gov/about-nrc/ 
regulatory/adjudicatory/ 
hearing.html#participate. 

III. Electronic Submissions (E-Filing) 
All documents filed in NRC 

adjudicatory proceedings including 
documents filed by an interested State, 
local governmental body, Federally 
recognized Indian Tribe, or designated 
agency thereof that requests to 
participate under 10 CFR 2.315(c), must 
be filed in accordance with 10 CFR 
2.302. The E-Filing process requires 
participants to submit and serve all 
adjudicatory documents over the 
internet, or in some cases, to mail copies 
on electronic storage media, unless an 
exemption permitting an alternative 
filing method, as further discussed, is 
granted. Detailed guidance on electronic 
submissions is located in the ‘‘Guidance 
for Electronic Submissions to the NRC’’ 
(ADAMS Accession No. ML13031A056) 
and on the NRC’s public website at 
https://www.nrc.gov/site-help/e- 
submittals.html. 

To comply with the procedural 
requirements of E-Filing, at least 10 
days prior to the filing deadline, the 
participant should contact the Office of 
the Secretary by email at 
Hearing.Docket@nrc.gov, or by 
telephone at 301–415–1677, to (1) 
request a digital identification (ID) 
certificate, which allows the participant 
(or its counsel or representative) to 
digitally sign submissions and access 
the E-Filing system for any proceeding 
in which it is participating; and (2) 
advise the Secretary that the participant 
will be submitting a petition or other 
adjudicatory document (even in 
instances in which the participant, or its 
counsel or representative, already holds 
an NRC-issued digital ID certificate). 
Based upon this information, the 
Secretary will establish an electronic 
docket for the proceeding if the 
Secretary has not already established an 
electronic docket. 

Information about applying for a 
digital ID certificate is available on the 
NRC’s public website at https://
www.nrc.gov/site-help/e-submittals/ 
getting-started.html. After a digital ID 
certificate is obtained and a docket 
created, the participant must submit 
adjudicatory documents in Portable 
Document Format. Guidance on 
submissions is available on the NRC’s 
public website at https://www.nrc.gov/ 
site-help/electronic-sub-ref-mat.html. A 
filing is considered complete at the time 
the document is submitted through the 
NRC’s E-Filing system. To be timely, an 
electronic filing must be submitted to 
the E-Filing system no later than 11:59 
p.m. ET on the due date. Upon receipt 
of a transmission, the E-Filing system 
time stamps the document and sends 
the submitter an email confirming 
receipt of the document. The E-Filing 
system also distributes an email that 
provides access to the document to the 
NRC’s Office of the General Counsel and 
any others who have advised the Office 
of the Secretary that they wish to 
participate in the proceeding, so that the 
filer need not serve the document on 
those participants separately. Therefore, 
applicants and other participants (or 
their counsel or representative) must 
apply for and receive a digital ID 
certificate before adjudicatory 
documents are filed to obtain access to 
the documents via the E-Filing system. 

A person filing electronically using 
the NRC’s adjudicatory E-Filing system 
may seek assistance by contacting the 
NRC’s Electronic Filing Help Desk 
through the ‘‘Contact Us’’ link located 
on the NRC’s public website at https:// 
www.nrc.gov/site-help/e- 
submittals.html, by email to 
MSHD.Resource@nrc.gov, or by a toll- 

free call at 1–866–672–7640. The NRC 
Electronic Filing Help Desk is available 
between 9:00 a.m. and 6:00 p.m., ET, 
Monday through Friday, except Federal 
holidays. 

Participants who believe that they 
have good cause for not submitting 
documents electronically must file an 
exemption request, in accordance with 
10 CFR 2.302(g), with their initial paper 
filing stating why there is good cause for 
not filing electronically and requesting 
authorization to continue to submit 
documents in paper format. Such filings 
must be submitted in accordance with 
10 CFR 2.302(b)–(d). Participants filing 
adjudicatory documents in this manner 
are responsible for serving their 
documents on all other participants. 
Participants granted an exemption 
under 10 CFR 2.302(g)(2) must still meet 
the electronic formatting requirement in 
10 CFR 2.302(g)(1), unless the 
participant also seeks and is granted an 
exemption from 10 CFR 2.302(g)(1). 

Documents submitted in adjudicatory 
proceedings will appear in the NRC’s 
electronic hearing docket, which is 
publicly available at https://
adams.nrc.gov/ehd, unless excluded 
pursuant to an order of the presiding 
officer. If you do not have an NRC- 
issued digital ID certificate as 
previously described, click ‘‘cancel’’ 
when the link requests certificates and 
you will be automatically directed to the 
NRC’s electronic hearing dockets where 
you will be able to access any publicly 
available documents in a particular 
hearing docket. Participants are 
requested not to include personal 
privacy information such as social 
security numbers, home addresses, or 
personal phone numbers in their filings 
unless an NRC regulation or other law 
requires submission of such 
information. With respect to 
copyrighted works, except for limited 
excerpts that serve the purpose of the 
adjudicatory filings and would 
constitute a Fair Use application, 
participants should not include 
copyrighted materials in their 
submission. 

Dated: January 25, 2023. 

For the Nuclear Regulatory Commission. 

Richard F. Rivera, 
Project Manager, Advanced Reactor Licensing 
Branch 1, Division of Advanced Reactors and 
Non-Power Production and Utilization 
Facilities, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 2023–01922 Filed 1–30–23; 8:45 am] 

BILLING CODE 7590–01–P 
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NUCLEAR REGULATORY 
COMMISSION 

[NRC–2022–0214] 

Environmental Assessment and 
Finding of No Significant Impact of 
Independent Spent Fuel Storage 
Facilities Decommissioning Funding 
Plans 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Environmental assessment and 
finding of no significant impact; 
issuance. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is publishing this 
notice regarding the issuance of a final 
environmental assessment (EA) and a 
finding of no significant impact (FONSI) 
for its review and approval of the 
updated decommissioning funding 
plans (DFPs) submitted by independent 
spent fuel storage installation (ISFSI) 
licensees for the ISFSIs listed in the 
‘‘Discussion’’ section of this document. 
DATES: The EA and FONSI referenced in 
this document are available on January 
31, 2023. 
ADDRESSES: Please refer to Docket ID 
NRC–2022–0214 when contacting the 
NRC about the availability of 
information regarding this document. 
You may obtain publicly available 
information related to this document 
using any of the following methods: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2022–0214. Address 
questions about Docket IDs in 
Regulations.gov to Stacy Schumann; 
telephone: 301–415–0624; email: 
Stacy.Schumann@nrc.gov. For technical 
questions, contact the individual listed 
in the FOR FURTHER INFORMATION 
CONTACT section of this document. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 
the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to 
PDR.Resource@nrc.gov. The ADAMS 
accession number for each document 
referenced (if it is available in ADAMS) 
is provided the first time that it is 
mentioned in this document. 

• NRC’s PDR: You may examine and 
purchase copies of public documents, 
by appointment, at the NRC’s PDR, 
Room P1 B35, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland 20852. To make an 
appointment to visit the PDR, please 
send an email to PDR.Resource@nrc.gov 
or call 1–800–397–4209 or 301–415– 
4737, between 8:00 a.m. and 4:00 p.m. 
Eastern Time (ET), Monday through 
Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Tilda Liu, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001; telephone: 404–997– 
4730, email: Tilda.Liu@nrc.gov. 
SUPPLEMENTARY INFORMATION: 

I. Introduction 

The NRC is considering the approval 
of the updated DFPs submitted by ISFSI 
licensees. The NRC staff has prepared a 
final EA and FONSI determination for 
each of the updated ISFSI DFPs in 
accordance with the NRC regulations in 
part 51 of title 10 of the Code of Federal 
Regulations (10 CFR), ‘‘Environmental 
Protection Regulations for Domestic 

Licensing and Related Regulatory 
Functions,’’ which implement the 
National Environmental Policy Act of 
1969, as amended (42 U.S.C. 4321 et 
seq.). 

The NRC requires its licensees to plan 
for the eventual decommissioning of 
their licensed facilities prior to license 
termination. On June 17, 2011, the NRC 
published a final rule in the Federal 
Register amending its decommissioning 
planning regulations (76 FR 35511). The 
final rule amended the NRC regulation, 
10 CFR 72.30, which concerns financial 
assurance and decommissioning for 
ISFSIs. This regulation requires each 
holder of, or applicant for, a license 
under 10 CFR part 72 to submit a DFP 
for the NRC’s review and approval. The 
DFP is to demonstrate the licensee’s 
financial assurance, i.e., that funds will 
be available to decommission the ISFSI. 
The NRC staff will later publish its 
financial analyses of the DFP submittals 
which will be available for public 
inspection in ADAMS. 

II. Discussion 

The table in this notice includes the 
plant name, docket number, licensee, 
and ADAMS accession number for the 
final EA and FONSI determination for 
each of the individual ISFSIs. The table 
also includes the ADAMS accession 
numbers for other relevant documents, 
including the updated DFP submittals. 
For further details with respect to these 
actions, see the NRC staff’s final EA and 
FONSI determinations which are 
available for public inspection in 
ADAMS and at https://
www.regulations.gov under Docket ID 
NRC–2022–0214. For additional 
direction on accessing information 
related to this document, see the 
ADDRESSES section of this document. 

FINDING OF NO SIGNIFICANT IMPACT 

Brunswick Steam Electric Plant 

Docket No. .......................................................... 72–06. 
Licensee .............................................................. Duke Energy Progress, LLC (Duke Energy). 
Proposed Action ................................................. The NRC’s review and approval of Duke Energy’s updated DFPs submitted in accordance with 

10 CFR 72.30(c). 
Environmental Impact of Proposed Action ......... The NRC staff has determined that the proposed action, the review and approval of Duke En-

ergy’s updated DFPs, submitted in accordance with 10 CFR 72.30(c), will not authorize 
changes to licensed operations or maintenance activities, or result in changes in the types, 
characteristics, or quantities of radiological or non-radiological effluents released into the en-
vironment from the ISFSI, or result in the creation of solid waste. Moreover, the approval of 
the updated DFPs will not authorize any construction activity, facility modification, or other 
land-disturbing activity. The NRC staff has concluded that the proposed action is a proce-
dural and administrative action that will not have a significant impact on the environment. 
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FINDING OF NO SIGNIFICANT IMPACT—Continued 

Finding of No Significant Impact ........................ The proposed action does not require changes to the ISFSI’s licensed routine operations, 
maintenance activities, or monitoring programs, nor does it require new construction or land- 
disturbing activities. The scope of the proposed action concerns only the NRC’s review and 
approval of Duke Energy’s updated DFPs. The scope of the proposed action does not in-
clude, and will not result in, the review and approval of decontamination or decommissioning 
activities or license termination for the ISFSI or for other parts of the Brunswick Steam Elec-
tric Plant. Therefore, the NRC staff determined that approval of the updated DFPs for the 
Brunswick Steam Electric Plant ISFSI will not significantly affect the quality of the human en-
vironment, and accordingly, the staff has concluded that a FONSI is appropriate. The NRC 
staff further finds that preparation of an environmental impact statement is not required. 

Available Documents .......................................... Federal Register notice. Final Rule ‘‘Environmental Protection Regulations for Domestic Li-
censing and Related Regulatory Functions and Related Conforming Amendments.’’ March 
12, 1984 (49 FR 9381). 

Federal Register notice. Final Rule ‘‘Decommissioning Planning.’’ June 17, 2011 (76 FR 
35512). 

Federal Register notice. Environmental Assessment and Finding of No Significant Impact of 
Independent Spent Fuel Storage Facilities Decommissioning Funding Plans. April 30, 2021 
(86 FR 22978). 

U.S. Nuclear Regulatory Commission. 2003/08/31–NUREG–1748, ‘‘Environmental Review 
Guidance for Licensing Actions Associated with NMSS Programs, Final Report.’’ August 
2003. ADAMS Accession No. ML032540811. 

U.S. Nuclear Regulatory Commission. ‘‘Environmental Assessment for Final Rule—Decommis-
sioning Planning’’ (10 CFR Parts 20, 30, 40, 50, 70, and 72; RIN 3150–AI55). February 
2009. ADAMS Accession No. ML090500648. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of the De-
commissioning Funding Plans for Duke Energy Independent Spent Fuel Storage Installa-
tions, dated August 1, 2013. ADAMS Accession No. ML13214A228. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment for the 
Brunswick Steam Electric Plant Independent Spent Fuel Storage Installation Decommis-
sioning Funding Plan, dated August 10, 2015. ADAMS Accession No. ML15224B450. 

U.S. Nuclear Regulatory Commission. ESA Section 7 No Effect Determination for ISFSI DFP 
Reviews (Note to File), dated May 15, 2017. ADAMS Accession No. ML17135A062. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of Duke 
Energy’s Decommissioning Funding Plan Update for H.B. Robinson Steam Electric Plant, 
Unit 2; Brunswick Steam Electric Plant; Catawba Nuclear Station; McGuire Nuclear Station; 
and Oconee Nuclear Station Independent Spent Fuel Storage Installations, dated February 
23, 2018. ADAMS Package Accession No. ML18057A216. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Brunswick Steam Electric Plant, McGuire Nuclear Sta-
tion, and H.B. Robinson Steam Electric Plant, Unit 2, Independent Spent Fuel Storage In-
stallations Decommissioning Funding Plans, dated March 15, 2021. ADAMS Package Ac-
cession No. ML21071A069. 

U.S. Nuclear Regulatory Commission. Final Environmental Assessment and Finding of No Sig-
nificant Impact for Duke Energy’s Initial and Updated Decommissioning Funding Plans Sub-
mitted in Accordance with 10 CFR 72.30(b) and (c) for Brunswick Steam Electric Plant Inde-
pendent Spent Fuel Storage Installation, dated April 22, 2021. ADAMS Package Accession 
No. ML21056A375. 

U.S. Nuclear Regulatory Commission. U.S. Nuclear Regulatory Commission Analysis of Duke 
Energy’s Initial and Updated Decommissioning Funding Plans for Independent Spent Fuel 
Storage Installations at H.B. Robinson Steam Electric Plant, Unit 2, Brunswick Steam Elec-
tric Plant, Catawba Nuclear Station, McGuire Nuclear Station, and Oconee Nuclear Station, 
dated April 30, 2021. ADAMS Accession No. ML21078A497. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Brunswick Steam Electric Plant and McGuire Nuclear 
Station Independent Spent Fuel Storage Installations Decommissioning Funding Plans, 
dated September 1, 2022. ADAMS Accession No. ML22230B613. 

Duke Energy. Decommissioning Funding Plan for Interim Spent Fuel Storage Installations, 
dated December 13, 2012. ADAMS Accession No. ML12353A033. 

Duke Energy. Response to NRC Request for Additional Information Dated August 1, 2013, 
Regarding the Decommissioning Funding Status Report for the Independent Spent Fuel 
Storage Installations, dated September 30, 2013. ADAMS Accession No. ML13275A203. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2015. ADAMS Accession No. ML15089A394. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 29, 2017. ADAMS Accession No. ML17088A701. 

Duke Energy. Response to Request for Additional Information Regarding Duke Energy’s De-
commissioning Funding Plan Update for Independent Spent Fuel Storage Installations, 
dated March 28, 2018. ADAMS Accession No. ML18101A058. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated April 1, 2019. ADAMS Accession No. ML19091A079. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2021. ADAMS Accession No. ML21089A271. 
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FINDING OF NO SIGNIFICANT IMPACT—Continued 

Catawba Nuclear Station 

Docket No. .......................................................... 72–45. 
Licensee .............................................................. Duke Energy Progress, LLC (Duke Energy). 
Proposed Action ................................................. The NRC’s review and approval of Duke Energy’s updated DFPs submitted in accordance with 

10 CFR 72.30(c). 
Environmental Impact of Proposed Action ......... The NRC staff has determined that the proposed action, the review and approval of Duke En-

ergy’s updated DFPs, submitted in accordance with 10 CFR 72.30(c), will not authorize 
changes to licensed operations or maintenance activities, or result in changes in the types, 
characteristics, or quantities of radiological or non-radiological effluents released into the en-
vironment from the ISFSI, or result in the creation of solid waste. Moreover, the approval of 
the updated DFPs will not authorize any construction activity, facility modification, or other 
land-disturbing activity. The NRC staff has concluded that the proposed action is a proce-
dural and administrative action that will not have a significant impact on the environment. 

Finding of No Significant Impact ........................ The proposed action does not require changes to the ISFSI’s licensed routine operations, 
maintenance activities, or monitoring programs, nor does it require new construction or land- 
disturbing activities. The scope of the proposed action concerns only the NRC’s review and 
approval of Duke Energy’s updated DFPs. The scope of the proposed action does not in-
clude, and will not result in, the review and approval of decontamination or decommissioning 
activities or license termination for the ISFSI or for other parts of the Catawba Nuclear Sta-
tion. Therefore, the NRC staff determined that approval of the updated DFPs for the Ca-
tawba Nuclear Station ISFSI will not significantly affect the quality of the human environ-
ment, and accordingly, the staff has concluded that a FONSI is appropriate. The NRC staff 
further finds that preparation of an environmental impact statement is not required. 

Available Documents .......................................... Federal Register notice. Final Rule ‘‘Environmental Protection Regulations for Domestic Li-
censing and Related Regulatory Functions and Related Conforming Amendments.’’ March 
12, 1984 (49 FR 9381). 

Federal Register notice. Final Rule ‘‘Decommissioning Planning.’’ June 17, 2011 (76 FR 
35512). 

Federal Register notice. Environmental Assessment and Finding of No Significant Impact of 
Independent Spent Fuel Storage Facilities Decommissioning Funding Plans. April 30, 2021 
(86 FR 22978). 

U.S. Nuclear Regulatory Commission. 2003/08/31–NUREG–1748, ‘‘Environmental Review 
Guidance for Licensing Actions Associated with NMSS Programs, Final Report.’’ August 
2003. ADAMS Accession No. ML032540811. 

U.S. Nuclear Regulatory Commission. ‘‘Environmental Assessment for Final Rule—Decommis-
sioning Planning’’ (10 CFR Parts 20, 30, 40, 50, 70, and 72; RIN 3150–AI55). February 
2009. ADAMS Accession No. ML090500648. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of the De-
commissioning Funding Plans for Duke Energy Independent Spent Fuel Storage Installa-
tions, dated August 1, 2013. ADAMS Accession No. ML13214A228. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment for the 
Catawba Nuclear Station Independent Spent Fuel Storage Installation Decommissioning 
Funding Plan, dated August 10, 2015. ADAMS Accession No. ML15224A292. 

U.S. Nuclear Regulatory Commission. ESA Section 7 No Effect Determination for ISFSI DFP 
Reviews (Note to File), dated May 15, 2017. ADAMS Accession No. ML17135A062. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of Duke 
Energy’s Decommissioning Funding Plan Update for H.B. Robinson Steam Electric Plant, 
Unit 2; Brunswick Steam Electric Plant; Catawba Nuclear Station; McGuire Nuclear Station; 
and Oconee Nuclear Station Independent Spent Fuel Storage Installations, dated February 
23, 2018. ADAMS Accession No. ML18057A216. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Brunswick Steam Electric Plant, McGuire Nuclear Sta-
tion, and H.B. Robinson Steam Electric Plant, Unit 2, Independent Spent Fuel Storage In-
stallations Decommissioning Funding Plans, dated March 15, 2021. ADAMS Package Ac-
cession No. ML21071A069. 

U.S. Nuclear Regulatory Commission. Final Environmental Assessment and Finding of No Sig-
nificant Impact for Duke Energy’s Initial and Updated Decommissioning Funding Plans Sub-
mitted in Accordance With 10 CFR 72.30(b) and (c) for Catawba Nuclear Station Inde-
pendent Spent Fuel Storage Installation, dated April 22, 2021. ADAMS Package Accession 
No. ML21056A447. 

U.S. Nuclear Regulatory Commission. U.S. Nuclear Regulatory Commission Analysis of Duke 
Energy’s Initial and Updated Decommissioning Funding Plans for Independent Spent Fuel 
Storage Installations at H.B. Robinson Steam Electric Plant, Unit 2, Brunswick Steam Elec-
tric Plant, Catawba Nuclear Station, McGuire Nuclear Station, and Oconee Nuclear Station, 
dated April 30, 2021. ADAMS Accession No. ML21078A497. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Catawba Nuclear Station, H.B. Robinson Steam Electric 
Plant, and Oconee Nuclear Station Independent Spent Fuel Storage Installations Decommis-
sioning Funding Plans, dated September 1, 2022. ADAMS Accession No. ML22231B136. 

Duke Energy. Decommissioning Funding Plan for Interim Spent Fuel Storage Installations, 
dated December 13, 2012. ADAMS Accession No. ML12353A033. 
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Duke Energy. Response to NRC Request for Additional Information Dated August 1, 2013, 
Regarding the Decommissioning Funding Status Report for the Independent Spent Fuel 
Storage Installations, dated September 30, 2013. ADAMS Accession No. ML13275A203. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2015. ADAMS Accession No. ML15089A394. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 29, 2017. ADAMS Accession No. ML17088A701. 

Duke Energy. Response to Request for Additional Information Regarding Duke Energy’s De-
commissioning Funding Plan Update for Independent Spent Fuel Storage Installations, 
dated March 28, 2018. ADAMS Accession No. ML18101A058. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated April 1, 2019. ADAMS Accession No. ML19091A079. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2021. ADAMS Accession No. ML21089A271. 

McGuire Nuclear Station 

Docket No. .......................................................... 72–38. 
Licensee .............................................................. Duke Energy Progress, LLC (Duke Energy). 
Proposed Action ................................................. The NRC’s review and approval of Duke Energy’s updated DFPs submitted in accordance with 

10 CFR 72.30(c). 
Environmental Impact of Proposed Action ......... The NRC staff has determined that the proposed action, the review and approval of Duke En-

ergy’s updated DFPs, submitted in accordance with 10 CFR 72.30(c), will not authorize 
changes to licensed operations or maintenance activities, or result in changes in the types, 
characteristics, or quantities of radiological or non-radiological effluents released into the en-
vironment from the ISFSI, or result in the creation of solid waste. Moreover, the approval of 
the updated DFPs will not authorize any construction activity, facility modification, or other 
land-disturbing activity. The NRC staff has concluded that the proposed action is a proce-
dural and administrative action that will not have a significant impact on the environment. 

Finding of No Significant Impact ........................ The proposed action does not require changes to the ISFSI’s licensed routine operations, 
maintenance activities, or monitoring programs, nor does it require new construction or land- 
disturbing activities. The scope of the proposed action concerns only the NRC’s review and 
approval of Duke Energy’s updated DFPs. The scope of the proposed action does not in-
clude, and will not result in, the review and approval of decontamination or decommissioning 
activities or license termination for the ISFSI or for other parts of the McGuire Nuclear Sta-
tion. Therefore, the NRC staff determined that approval of the updated DFPs for the 
McGuire Nuclear Station ISFSI will not significantly affect the quality of the human environ-
ment, and accordingly, the staff has concluded that a FONSI is appropriate. The NRC staff 
further finds that preparation of an environmental impact statement is not required. 

Available Documents .......................................... Federal Register notice. Final Rule ‘‘Environmental Protection Regulations for Domestic Li-
censing and Related Regulatory Functions and Related Conforming Amendments.’’ March 
12, 1984 (49 FR 9381). 

Federal Register notice. Final Rule ‘‘Decommissioning Planning.’’ June 17, 2011 (76 FR 
35512). 

Federal Register notice. Environmental Assessment and Finding of No Significant Impact of 
Independent Spent Fuel Storage Facilities Decommissioning Funding Plans. April 30, 2021 
(86 FR 22978). 

U.S. Nuclear Regulatory Commission. 2003/08/31–NUREG–1748, ‘‘Environmental Review 
Guidance for Licensing Actions Associated with NMSS Programs, Final Report.’’ August 
2003. ADAMS Accession No. ML032540811. 

U.S. Nuclear Regulatory Commission. ‘‘Environmental Assessment for Final Rule—Decommis-
sioning Planning’’ (10 CFR Parts 20, 30, 40, 50, 70, and 72; RIN 3150–AI55). February 
2009. ADAMS Accession No. ML090500648. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of the De-
commissioning Funding Plans for Duke Energy Independent Spent Fuel Storage Installa-
tions, dated August 1, 2013. ADAMS Accession No. ML13214A228. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment for the 
McGuire Nuclear Station Independent Spent Fuel Storage Installation Decommissioning 
Funding Plan, dated August 10, 2015. ADAMS Accession No. ML15224A810. 

U.S. Nuclear Regulatory Commission. ESA Section 7 No Effect Determination for ISFSI DFP 
Reviews (Note to File), dated May 15, 2017. ADAMS Accession No. ML17135A062. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of Duke 
Energy’s Decommissioning Funding Plan Update for H.B. Robinson Steam Electric Plant, 
Unit 2; Brunswick Steam Electric Plant; Catawba Nuclear Station; McGuire Nuclear Station; 
and Oconee Nuclear Station Independent Spent Fuel Storage Installations, dated February 
23, 2018. ADAMS Accession No. ML18057A216. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Brunswick Steam Electric Plant, McGuire Nuclear Sta-
tion, and H.B. Robinson Steam Electric Plant, Unit 2, Independent Spent Fuel Storage In-
stallations Decommissioning Funding Plans, dated March 15, 2021. ADAMS Accession No. 
ML21071A069. 

VerDate Sep<11>2014 16:46 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00102 Fmt 4703 Sfmt 4703 E:\FR\FM\31JAN1.SGM 31JAN1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 N
O

T
IC

E
S



6325 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Notices 

FINDING OF NO SIGNIFICANT IMPACT—Continued 

U.S. Nuclear Regulatory Commission. Final Environmental Assessment and Finding of No Sig-
nificant Impact for Duke Energy’s Initial and Updated Decommissioning Funding Plans Sub-
mitted in Accordance With 10 CFR 72.30(b) and (c) for McGuire Nuclear Station Inde-
pendent Spent Fuel Storage Installation, dated April 22, 2021. ADAMS Package Accession 
No. ML21056A549. 

U.S. Nuclear Regulatory Commission. U.S. Nuclear Regulatory Commission Analysis of Duke 
Energy’s Initial and Updated Decommissioning Funding Plans for Independent Spent Fuel 
Storage Installations at H.B. Robinson Steam Electric Plant, Unit 2, Brunswick Steam Elec-
tric Plant, Catawba Nuclear Station, McGuire Nuclear Station, and Oconee Nuclear Station, 
dated April 30, 2021. ADAMS Accession No. ML21078A497. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Brunswick Steam Electric Plant and McGuire Nuclear 
Station Independent Spent Fuel Storage Installations Decommissioning Funding Plans, 
dated September 1, 2022. ADAMS Accession No. ML22230B613. 

Duke Energy. Decommissioning Funding Plan for Interim Spent Fuel Storage Installations, 
dated December 13, 2012. ADAMS Accession No. ML12353A033. 

Duke Energy. Response to NRC Request for Additional Information Dated August 1, 2013, 
Regarding the Decommissioning Funding Status Report for the Independent Spent Fuel 
Storage Installations, dated September 30, 2013. ADAMS Accession No. ML13275A203. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2015. ADAMS Accession No. ML15089A394. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 29, 2017. ADAMS Accession No. ML17088A701. 

Duke Energy. Response to Request for Additional Information Regarding Duke Energy’s De-
commissioning Funding Plan Update for Independent Spent Fuel Storage Installations, 
dated March 28, 2018. ADAMS Accession No. ML18101A058. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated April 1, 2019. ADAMS Accession No. ML19091A079. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2021. ADAMS Accession No. ML21089A271. 

Oconee Nuclear Station 

Docket Nos. ........................................................ 72–04, 72–40. 
Licensee .............................................................. Duke Energy Progress, LLC (Duke Energy). 
Proposed Action ................................................. The NRC’s review and approval of Duke Energy’s updated DFPs submitted in accordance with 

10 CFR 72.30(c). 
Environmental Impact of Proposed Action ......... The NRC staff has determined that the proposed action, the review and approval of Duke En-

ergy’s updated DFPs, submitted in accordance with 10 CFR 72.30(c), will not authorize 
changes to licensed operations or maintenance activities, or result in changes in the types, 
characteristics, or quantities of radiological or non-radiological effluents released into the en-
vironment from the ISFSI, or result in the creation of solid waste. Moreover, the approval of 
the updated DFPs will not authorize any construction activity, facility modification, or other 
land-disturbing activity. The NRC staff has concluded that the proposed action is a proce-
dural and administrative action that will not have a significant impact on the environment. 

Finding of No Significant Impact ........................ The proposed action does not require changes to the ISFSI’s licensed routine operations, 
maintenance activities, or monitoring programs, nor does it require new construction or land- 
disturbing activities. The scope of the proposed action concerns only the NRC’s review and 
approval of Duke Energy’s updated DFPs. The scope of the proposed action does not in-
clude, and will not result in, the review and approval of decontamination or decommissioning 
activities or license termination for the ISFSI or for other parts of the Oconee Nuclear Sta-
tion. Therefore, the NRC staff determined that approval of the updated DFPs for the Oconee 
Nuclear Station ISFSI will not significantly affect the quality of the human environment, and 
accordingly, the staff has concluded that a FONSI is appropriate. The NRC staff further finds 
that preparation of an environmental impact statement is not required. 

Available Documents .......................................... Federal Register notice. Final Rule ‘‘Environmental Protection Regulations for Domestic Li-
censing and Related Regulatory Functions and Related Conforming Amendments.’’ March 
12, 1984 (49 FR 9381). 

Federal Register notice. Final Rule ‘‘Decommissioning Planning.’’ June 17, 2011 (76 FR 
35512). 

Federal Register notice. Environmental Assessment and Finding of No Significant Impact of 
Independent Spent Fuel Storage Facilities Decommissioning Funding Plans. April 30, 2021 
(86 FR 22978). 

U.S. Nuclear Regulatory Commission. 2003/08/31–NUREG–1748, ‘‘Environmental Review 
Guidance for Licensing Actions Associated with NMSS Programs, Final Report.’’ August 
2003. ADAMS Accession No. ML032540811. 

U.S. Nuclear Regulatory Commission. ‘‘Environmental Assessment for Final Rule—Decommis-
sioning Planning’’ (10 CFR Parts 20, 30, 40, 50, 70, and 72; RIN 3150–AI55). February 
2009. ADAMS Accession No. ML090500648. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of the De-
commissioning Funding Plans for Duke Energy Independent Spent Fuel Storage Installa-
tions, dated August 1, 2013. ADAMS Accession No. ML13214A228. 
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U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment for the 
Oconee Nuclear Station Independent Spent Fuel Storage Installation Decommissioning 
Funding Plan, dated August 10, 2015. ADAMS Accession No. ML15224B563. 

U.S. Nuclear Regulatory Commission. ESA Section 7 No Effect Determination for ISFSI DFP 
Reviews (Note to File), dated May 15, 2017. ADAMS Accession No. ML17135A062. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of Duke 
Energy’s Decommissioning Funding Plan Update for H.B. Robinson Steam Electric Plant, 
Unit 2; Brunswick Steam Electric Plant; Catawba Nuclear Station; McGuire Nuclear Station; 
and Oconee Nuclear Station Independent Spent Fuel Storage Installations, dated February 
23, 2018. ADAMS Accession No. ML18057A216. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Brunswick Steam Electric Plant, McGuire Nuclear Sta-
tion, and H.B. Robinson Steam Electric Plant, Unit 2, Independent Spent Fuel Storage In-
stallations Decommissioning Funding Plans, dated March 15, 2021. ADAMS Package Ac-
cession No. ML21071A069. 

U.S. Nuclear Regulatory Commission. Final Environmental Assessment and Finding of No Sig-
nificant Impact for Duke Energy’s Initial and Updated Decommissioning Funding Plans Sub-
mitted in Accordance With 10 CFR 72.30(b) and (c) for Oconee Nuclear Station Inde-
pendent Spent Fuel Storage Installation, dated April 22, 2021. ADAMS Package Accession 
No. ML21055A866. 

U.S. Nuclear Regulatory Commission. U.S. Nuclear Regulatory Commission Analysis of Duke 
Energy’s Initial and Updated Decommissioning Funding Plans for Independent Spent Fuel 
Storage Installations at H.B. Robinson Steam Electric Plant, Unit 2, Brunswick Steam Elec-
tric Plant, Catawba Nuclear Station, McGuire Nuclear Station, and Oconee Nuclear Station, 
dated April 30, 2021. ADAMS Accession No. ML21078A497. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Catawba Nuclear Station, H.B. Robinson Steam Electric 
Plant, and Oconee Nuclear Station Independent Spent Fuel Storage Installations Decommis-
sioning Funding Plans, dated September 1, 2022. ADAMS Accession No. ML22231B136. 

Duke Energy. Decommissioning Funding Plan for Interim Spent Fuel Storage Installations, 
dated December 13, 2012. ADAMS Accession No. ML12353A033. 

Duke Energy. Response to NRC Request for Additional Information Dated August 1, 2013, 
Regarding the Decommissioning Funding Status Report for the Independent Spent Fuel 
Storage Installations, dated September 30, 2013. ADAMS Accession No. ML13275A203. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2015. ADAMS Accession No. ML15089A394. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 29, 2017. ADAMS Accession No. ML17088A701. 

Duke Energy. Response to Request for Additional Information Regarding Duke Energy’s De-
commissioning Funding Plan Update for Independent Spent Fuel Storage Installations, 
dated March 28, 2018. ADAMS Accession No. ML18101A058. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated April 1, 2019. ADAMS Accession No. ML19091A079. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2021. ADAMS Accession No. ML21089A271. 

H.B. Robinson Steam Electric Plant, Unit 2 

Docket Nos. ........................................................ 72–03, 72–60. 
Licensee .............................................................. Duke Energy Progress, LLC (Duke Energy). 
Proposed Action ................................................. The NRC’s review and approval of Duke Energy’s updated DFPs submitted in accordance with 

10 CFR 72.30(c). 
Environmental Impact of Proposed Action ......... The NRC staff has determined that the proposed action, the review and approval of Duke En-

ergy’s updated DFPs, submitted in accordance with 10 CFR 72.30(c), will not authorize 
changes to licensed operations or maintenance activities, or result in changes in the types, 
characteristics, or quantities of radiological or non-radiological effluents released into the en-
vironment from the ISFSI, or result in the creation of solid waste. Moreover, the approval of 
the updated DFPs will not authorize any construction activity, facility modification, or other 
land-disturbing activity. The NRC staff has concluded that the proposed action is a proce-
dural and administrative action that will not have a significant impact on the environment. 

Finding of No Significant Impact ........................ The proposed action does not require changes to the ISFSI’s licensed routine operations, 
maintenance activities, or monitoring programs, nor does it require new construction or land- 
disturbing activities. The scope of the proposed action concerns only the NRC’s review and 
approval of Duke Energy’s updated DFPs. The scope of the proposed action does not in-
clude, and will not result in, the review and approval of decontamination or decommissioning 
activities or license termination for the ISFSI or for other parts of the H.B. Robinson Steam 
Electric Plant, Unit 2. Therefore, the NRC staff determined that approval of the updated 
DFPs for the H.B. Robinson Steam Electric Plant, Unit 2, ISFSI will not significantly affect 
the quality of the human environment, and accordingly, the staff has concluded that a 
FONSI is appropriate. The NRC staff further finds that preparation of an environmental im-
pact statement is not required. 

Available Documents .......................................... Federal Register notice. Final Rule ‘‘Environmental Protection Regulations for Domestic Li-
censing and Related Regulatory Functions and Related Conforming Amendments.’’ March 
12, 1984 (49 FR 9381). 
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Federal Register notice. Final Rule ‘‘Decommissioning Planning.’’ June 17, 2011 (76 FR 
35512). 

Federal Register notice. Environmental Assessment and Finding of No Significant Impact of 
Independent Spent Fuel Storage Facilities Decommissioning Funding Plans. April 30, 2021 
(86 FR 22978). 

U.S. Nuclear Regulatory Commission. 2003/08/31–NUREG–1748, ‘‘Environmental Review 
Guidance for Licensing Actions Associated with NMSS Programs, Final Report.’’ August 
2003. ADAMS Accession No. ML032540811. 

U.S. Nuclear Regulatory Commission. ‘‘Environmental Assessment for Final Rule—Decommis-
sioning Planning’’ (10 CFR Parts 20, 30, 40, 50, 70, and 72; RIN 3150–AI55). February 
2009. ADAMS Accession No. ML090500648. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of the De-
commissioning Funding Plans for Duke Energy Independent Spent Fuel Storage Installa-
tions, dated August 1, 2013. ADAMS Accession No. ML13214A228. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment for the 
H.B. Robinson Steam Electric Plant, Unit 2, Independent Spent Fuel Storage Installation De-
commissioning Funding Plan, dated August 10, 2015. ADAMS Accession No. 
ML15224B295. 

U.S. Nuclear Regulatory Commission. ESA Section 7 No Effect Determination for ISFSI DFP 
Reviews (Note to File), dated May 15, 2017. ADAMS Accession No. ML17135A062. 

U.S. Nuclear Regulatory Commission. Request for Additional Information for Review of Duke 
Energy’s Decommissioning Funding Plan Update for H.B. Robinson Steam Electric Plant, 
Unit 2; Brunswick Steam Electric Plant; Catawba Nuclear Station; McGuire Nuclear Station; 
and Oconee Nuclear Station Independent Spent Fuel Storage Installations, dated February 
23, 2018. ADAMS Accession No. ML18057A216. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Brunswick Steam Electric Plant, McGuire Nuclear Sta-
tion, and H.B. Robinson Steam Electric Plant, Unit 2, Independent Spent Fuel Storage In-
stallations Decommissioning Funding Plans, dated March 15, 2021. ADAMS Package Ac-
cession No. ML21071A069. 

U.S. Nuclear Regulatory Commission. Final Environmental Assessment and Finding of No Sig-
nificant Impact for Duke Energy’s Initial and Updated Decommissioning Funding Plans Sub-
mitted in Accordance With 10 CFR 72.30(b) and (c) for H.B. Robinson Steam Electric Plant, 
Unit 2, Independent Spent Fuel Storage Installation, dated April 22, 2021. ADAMS Package 
Accession No. ML21056A261. 

U.S. Nuclear Regulatory Commission. U.S. Nuclear Regulatory Commission Analysis of Duke 
Energy’s Initial and Updated Decommissioning Funding Plans for Independent Spent Fuel 
Storage Installations at H.B. Robinson Steam Electric Plant, Unit 2, Brunswick Steam Elec-
tric Plant, Catawba Nuclear Station, McGuire Nuclear Station, and Oconee Nuclear Station, 
dated April 30, 2021. ADAMS Accession No. ML21078A497. 

U.S. Nuclear Regulatory Commission. Review of the Draft Environmental Assessment and 
Finding of No Significant Impact for Catawba Nuclear Station, H.B. Robinson Steam Electric 
Plant, and Oconee Nuclear Station Independent Spent Fuel Storage Installations Decommis-
sioning Funding Plans, dated September 1, 2022. ADAMS Accession No. ML22231B136. 

Duke Energy. Decommissioning Funding Plan for Interim Spent Fuel Storage Installations, 
dated December 13, 2012. ADAMS Accession No. ML12353A033. 

Duke Energy. Response to NRC Request for Additional Information Dated August 1, 2013, 
Regarding the Decommissioning Funding Status Report for the Independent Spent Fuel 
Storage Installations, dated September 30, 2013. ADAMS Accession No. ML13275A203. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2015. ADAMS Accession No. ML15089A394. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 29, 2017. ADAMS Accession No. ML17088A701. 

Duke Energy. Response to Request for Additional Information Regarding Duke Energy’s De-
commissioning Funding Plan Update for Independent Spent Fuel Storage Installations, 
dated March 28, 2018. ADAMS Accession No. ML18101A058. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated April 1, 2019. ADAMS Accession No. ML19091A079. 

Duke Energy. Decommissioning Funding Plan for Independent Spent Fuel Storage Installa-
tions (ISFSIs), dated March 30, 2021. ADAMS Accession No. ML21089A271. 

Dated: January 25, 2023. 

For the Nuclear Regulatory Commission. 

Yoira K. Diaz-Sanabria, 
Chief, Storage and Transportation Licensing 
Branch, Division of Fuel Management, Office 
of Nuclear Material Safety and Safeguards. 
[FR Doc. 2023–01921 Filed 1–30–23; 8:45 am] 

BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50–263; NRC–2023–0031] 

Northern States Power Company— 
Minnesota; Xcel Energy; Monticello 
Nuclear Generating Plant, Unit 1 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Subsequent license renewal 
application; receipt. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) has received an 
application for the subsequent renewal 
of Renewed Facility Operating License 
No. DPR–22, which authorizes Northern 
States Power Company, a Minnesota 
corporation (NSPM or the applicant), 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 See Securities Exchange Act Release No. 94982 
(May 25, 2022), 87 FR 33250 (‘‘Notice’’). BZX 
previously filed, and the Commission disapproved, 
a substantially similar proposal to list and trade the 
Shares of the Trust. See Notice of Filing of 
Amendment No. 1 to a Proposed Rule Change To 
List and Trade Shares of the ARK 21Shares Bitcoin 
ETF Under BZX Rule 14.11(e)(4), Commodity-Based 
Trust Shares, Securities Exchange Act Release No. 
93822 (Dec. 17, 2021), 86 FR 73360 (Dec. 27, 2021) 
(‘‘Previous ARK Filing’’); Order Disapproving a 
Proposed Rule Change, as Modified by Amendment 
No. 1, To List and Trade Shares of the ARK 
21Shares Bitcoin ETF Under BZX Rule 14.11(e)(4), 
Commodity-Based Trust Shares, Securities 
Exchange Act Release No. 94571 (Mar. 31, 2022), 87 
FR 20014 (Apr. 6, 2022) (SR–CboeBZX–2021–051) 
(‘‘ARK 21Shares Order’’). 

4 15 U.S.C. 78s(b)(2). 
5 See Securities Exchange Act Release No. 95257, 

87 FR 42530 (July 15, 2022). 
6 15 U.S.C. 78s(b)(2)(B). 
7 See Securities Exchange Act Release No. 95622, 

87 FR 54270 (Sept. 2, 2022). 
8 See Securities Exchange Act Release No. 96312, 

87 FR 70886 (Nov. 21, 2022). 
9 15 U.S.C. 78f(b)(5). 
10 Bitcoins are digital assets that are issued and 

transferred via a decentralized, open-source 
protocol used by a peer-to-peer computer network 
through which transactions are recorded on a 

doing business as Xcel Energy, to 
operate Monticello Nuclear Generating 
Plant (MNGP), Unit 1. The subsequent 
renewed license would authorize the 
applicant to operate MNGP for an 
additional 20 years beyond the period 
specified in the current license. The 
current operating license for MNGP 
expires September 8, 2030. 
DATES: The subsequent license renewal 
application referenced in this document 
was available as of January 9, 2023. 
ADDRESSES: Please refer to Docket ID 
NRC–2023–0031 when contacting the 
NRC about the availability of 
information regarding this document. 
You may obtain publicly available 
information related to this document 
using any of the following methods: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2023–0031. Address 
questions about Docket IDs in 
Regulations.gov to Stacy Schumann; 
telephone: 301–415–0624; email: 
Stacy.Schumann@nrc.gov. For technical 
questions, contact the individual listed 
in the FOR FURTHER INFORMATION 
CONTACT section of this document. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 
the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to 
PDR.Resource@nrc.gov. The Monticello 
Nuclear Generating Plant Docket No. 
50–263, Renewal License Number DPR– 
22 Application for Subsequent Renewal 
Operating License, is available in 
ADAMS under Accession No. 
ML23009A354. 

• Public Library: A copy of the 
license renewal application for MNGP 
can be accessed at the following public 
library: Monticello Great River Regional 
Library, 200 W 6th St, Monticello, MN 
55362. 

• NRC’s PDR: You may examine and 
purchase copies of public documents, 
by appointment, at the NRC’s PDR, 
Room P1 B35, One White Flint North, 
11555 Rockville Pike, Rockville, 
Maryland 20852. To make an 
appointment to visit the PDR, please 
send an email to PDR.Resource@nrc.gov 
or call 1–800–397–4209 or 301–415– 
4737, between 8:00 a.m. and 4:00 p.m. 
Eastern Time (ET), Monday through 
Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 
Jessica Hammock, Office of Nuclear 

Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington DC 
20555–0001; telephone: 301–415–0740; 
email: Jessica.Hammock@nrc.gov. 
SUPPLEMENTARY INFORMATION: The NRC 
has received an application from NSPM, 
dated January 9, 2023, filed pursuant to 
section 103 of the Atomic Energy Act of 
1954, as amended, and part 54 of title 
10 of the Code of Federal Regulations, 
‘‘Requirements for Renewal of Operating 
Licenses for Nuclear Power Plants,’’ to 
renew the operating license for MNGP. 
The current operating license was 
previously renewed on November 8, 
2006. Subsequent renewal of the license 
would authorize the applicant to 
operate the facility for an additional 20- 
year period beyond the period specified 
in the current operating license. The 
current operating license for MNGP 
expires September 8, 2030. The MNGP 
is a Boiling Water Reactor located in 
Monticello, Minnesota. The 
acceptability of the tendered application 
for docketing, and other matters, 
including an opportunity to request a 
hearing, will be the subject of 
subsequent Federal Register notices. 

Dated: January 26, 2023. 
For the Nuclear Regulatory Commission. 

Lauren K. Gibson, 
Chief, License Renewal Project Branch, 
Division of New and Renewed Licenses, Office 
of Nuclear Reactor Regulation. 
[FR Doc. 2023–01993 Filed 1–30–23; 8:45 am] 

BILLING CODE 7590–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–96751; File No. SR– 
CboeBZX–2022–031] 

Self-Regulatory Organizations; Cboe 
BZX Exchange, Inc.; Order 
Disapproving a Proposed Rule Change 
to List and Trade Shares of the ARK 
21Shares Bitcoin ETF Under BZX Rule 
14.11(e)(4), Commodity-Based Trust 
Shares 

January 26, 2023. 

I. Introduction 
On May 13, 2022, Cboe BZX 

Exchange, Inc. (‘‘BZX’’ or ‘‘Exchange’’) 
filed with the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Exchange 
Act’’) 1 and Rule 19b–4 thereunder, 2 a 
proposed rule change to list and trade 
shares (‘‘Shares’’) of the ARK 21Shares 
Bitcoin ETF (‘‘Trust’’) under BZX Rule 

14.11(e)(4), Commodity-Based Trust 
Shares. The proposed rule change was 
published for comment in the Federal 
Register on June 1, 2022.3 

On July 12, 2022, pursuant to Section 
19(b)(2) of the Exchange Act,4 the 
Commission designated a longer period 
within which to approve the proposed 
rule change, disapprove the proposed 
rule change, or institute proceedings to 
determine whether to disapprove the 
proposed rule change.5 On August 29, 
2022, the Commission instituted 
proceedings under Section 19(b)(2)(B) of 
the Exchange Act 6 to determine 
whether to approve or disapprove the 
proposed rule change, 7 and on 
November 15, 2022, the Commission 
designated a longer period for 
Commission action on the proposed rule 
change.8 

This order disapproves the proposed 
rule change. The Commission concludes 
that BZX has not met its burden under 
the Exchange Act and the Commission’s 
Rules of Practice to demonstrate that its 
proposal is consistent with the 
requirements of Exchange Act Section 
6(b)(5), which requires, in relevant part, 
that the rules of a national securities 
exchange be ‘‘designed to prevent 
fraudulent and manipulative acts and 
practices’’ and ‘‘to protect investors and 
the public interest.’’ 9 

When considering whether BZX’s 
proposal to list and trade the Shares is 
designed to prevent fraudulent and 
manipulative acts and practices, the 
Commission applies the same analytical 
framework used in its orders 
considering previous proposals to list 
bitcoin 10-based commodity trusts and 
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public transaction ledger known as the ‘‘bitcoin 
blockchain.’’ The bitcoin protocol governs the 
creation of new bitcoins and the cryptographic 
system that secures and verifies bitcoin 
transactions. See, e.g., Notice, 87 FR at 33251–52. 

11 See Order Setting Aside Action by Delegated 
Authority and Disapproving a Proposed Rule 
Change, as Modified by Amendments No. 1 and 2, 
To List and Trade Shares of the Winklevoss Bitcoin 
Trust, Securities Exchange Act Release No. 83723 
(July 26, 2018), 83 FR 37579 (Aug. 1, 2018) (SR– 
BatsBZX–2016–30) (‘‘Winklevoss Order’’); Order 
Disapproving a Proposed Rule Change, as Modified 
by Amendment No. 1, To Amend NYSE Arca Rule 
8.201–E (Commodity-Based Trust Shares) and To 
List and Trade Shares of the United States Bitcoin 
and Treasury Investment Trust Under NYSE Arca 
Rule 8.201–E, Securities Exchange Act Release No. 
88284 (Feb. 26, 2020), 85 FR 12595 (Mar. 3, 2020) 
(SR–NYSEArca–2019–39) (‘‘USBT Order’’); Order 
Disapproving a Proposed Rule Change To List and 
Trade Shares of the WisdomTree Bitcoin Trust 
Under BZX Rule 14.11(e)(4), Commodity-Based 
Trust Shares, Securities Exchange Act Release No. 
93700 (Dec. 1, 2021), 86 FR 69322 (Dec. 7, 2021) 
(SR–CboeBZX–2021–024) (‘‘WisdomTree Order’’); 
Order Disapproving a Proposed Rule Change To List 
and Trade Shares of the Valkyrie Bitcoin Fund 
Under NYSE Arca Rule 8.201–E (Commodity-Based 
Trust Shares), Securities Exchange Act Release No. 
93859 (Dec. 22, 2021), 86 FR 74156 (Dec. 29, 2021) 
(SR–NYSEArca–2021–31) (‘‘Valkyrie Order’’); Order 
Disapproving a Proposed Rule Change To List and 
Trade Shares of the Kryptoin Bitcoin ETF Trust 
Under BZX Rule 14.11(e)(4), Commodity-Based 
Trust Shares, Securities Exchange Act Release No. 
93860 (Dec. 22, 2021), 86 FR 74166 (Dec. 29, 2021) 
(SR–CboeBZX–2021–029) (‘‘Kryptoin Order’’); 
Order Disapproving a Proposed Rule Change To List 
and Trade Shares of the First Trust SkyBridge 
Bitcoin ETF Trust Under NYSE Arca Rule 8.201– 
E, Securities Exchange Act Release No. 94006 (Jan. 
20, 2022), 87 FR 3869 (Jan. 25, 2022) (SR– 
NYSEArca–2021–37) (‘‘SkyBridge Order’’); Order 
Disapproving a Proposed Rule Change To List and 
Trade Shares of the Wise Origin Bitcoin Trust 
Under BZX Rule 14.11(e)(4), Commodity-Based 
Trust Shares, Securities Exchange Act Release No. 
94080 (Jan. 27, 2022), 87 FR 5527 (Feb. 1, 2022) 
(SR–CboeBZX–2021–039) (‘‘Wise Origin Order’’); 
Order Disapproving a Proposed Rule Change To List 
and Trade Shares of the NYDIG Bitcoin ETF Under 
NYSE Arca Rule 8.201–E (Commodity-Based Trust 
Shares), Securities Exchange Act Release No. 94395 
(Mar. 10, 2022), 87 FR 14932 (Mar. 16, 2022) (SR– 
NYSEArca–2021–57) (‘‘NYDIG Order’’); Order 
Disapproving a Proposed Rule Change To List and 
Trade Shares of the Global X Bitcoin Trust Under 
BZX Rule 14.11(e)(4), Commodity-Based Trust 
Shares, Securities Exchange Act Release No. 94396 
(Mar. 10, 2022), 87 FR 14912 (Mar. 16, 2022) (SR– 
CboeBZX–2021–052) (‘‘Global X Order’’); ARK 
21Shares Order; Order Disapproving a Proposed 
Rule Change To List and Trade Shares of the One 
River Carbon Neutral Bitcoin Trust Under NYSE 
Arca Rule 8.201–E (Commodity-Based Trust 
Shares), Securities Exchange Act Release No. 94999 
(May 27, 2022), 87 FR 33548 (June 2, 2022) (SR– 
NYSEArca–2021–67) (‘‘One River Order’’); Order 
Disapproving a Proposed Rule Change To List and 
Trade Shares of the Bitwise Bitcoin ETP Trust 
Under NYSE Arca Rule 8.201–E (Commodity-Based 
Trust Shares), Securities Exchange Act Release No. 
95179 (June 29, 2022), 87 FR 40282 (July 6, 2022) 
(SR–NYSEArca–2021–89) (‘‘Bitwise Order’’); Order 
Disapproving a Proposed Rule Change, as Modified 
by Amendment No. 1, To List and Trade Shares of 
Grayscale Bitcoin Trust under NYSE Arca Rule 

8.201–E (Commodity-Based Trust Shares), 
Securities Exchange Act Release No. 95180 (June 
29, 2022), 87 FR 40299 (July 6, 2022) (SR– 
NYSEArca–2021–90) (‘‘Grayscale Order’’); Order 
Disapproving a Proposed Rule Change To List and 
Trade Shares of the WisdomTree Bitcoin Trust 
Under BZX Rule 14.11(e)(4), Commodity-Based 
Trust Shares, Securities Exchange Act Release No. 
96011 (Oct. 11, 2022), 87 FR 62466 (Oct. 14, 2022) 
(SR–CboeBZX–2022–006) (‘‘WisdomTree Order II’’). 
In addition, orders were issued by delegated 
authority on the following matters: Order 
Disapproving a Proposed Rule Change, as Modified 
by Amendment No. 1, Relating to the Listing and 
Trading of Shares of the SolidX Bitcoin Trust Under 
NYSE Arca Equities Rule 8.201, Securities 
Exchange Act Release No. 80319 (Mar. 28, 2017), 82 
FR 16247 (Apr. 3, 2017) (SR–NYSEArca–2016–101) 
(‘‘SolidX Order’’); Order Disapproving a Proposed 
Rule Change To List and Trade the Shares of the 
ProShares Bitcoin ETF and the ProShares Short 
Bitcoin ETF, Securities Exchange Act Release No. 
83904 (Aug. 22, 2018), 83 FR 43934 (Aug. 28, 2018) 
(SR–NYSEArca–2017–139) (‘‘ProShares Order’’); 
Order Disapproving a Proposed Rule Change To List 
and Trade the Shares of the GraniteShares Bitcoin 
ETF and the GraniteShares Short Bitcoin ETF, 
Securities Exchange Act Release No. 83913 (Aug. 
22, 2018), 83 FR 43923 (Aug. 28, 2018) (SR– 
CboeBZX–2018–001) (‘‘GraniteShares Order’’); 
Order Disapproving a Proposed Rule Change To List 
and Trade Shares of the VanEck Bitcoin Trust 
Under BZX Rule 14.11(e)(4), Commodity-Based 
Trust Shares, Securities Exchange Act Release No. 
93559 (Nov. 12, 2021), 86 FR 64539 (Nov. 18, 2021) 
(SR–CboeBZX–2021–019) (‘‘VanEck Order’’); Order 
Granting Approval of a Proposed Rule Change, as 
Modified by Amendment No. 2, To List and Trade 
Shares of the Teucrium Bitcoin Futures Fund Under 
NYSE Arca Rule 8.200–E, Commentary .02 (Trust 
Issued Receipts), Securities Exchange Act Release 
No. 94620 (Apr. 6, 2022), 87 FR 21676 (Apr. 12, 
2022) (SR–NYSEArca–2021–53) (‘‘Teucrium 
Order’’); Order Granting Approval of a Proposed 
Rule Change, as Modified by Amendment Nos. 1 
and 2, To List and Trade Shares of the Valkyrie 
XBTO Bitcoin Futures Fund Under Nasdaq Rule 
5711(g), Securities Exchange Act Release No. 94853 
(May 5, 2022), 87 FR 28848 (May 11, 2022) (SR– 
NASDAQ–2021–066) (‘‘Valkyrie XBTO Order’’). 

12 As used in this order, the term ‘‘ETFs’’ refers 
to open-end exchange-traded funds that register the 
offer and sale of their shares under the Securities 
Act of 1933 (‘‘Securities Act’’) and are regulated as 
investment companies under the Investment 
Company Act of 1940 (‘‘1940 Act’’). The term 
‘‘ETPs’’ refers to exchange-traded products that 
register the offer and sale of their shares under the 
Securities Act but are not regulated under the 1940 
Act, such as commodity trusts and trust issued 
receipts. Although the name of the Trust is the ARK 
21Shares Bitcoin ETF, the Trust is a commodity- 
based ETP. The Trust is not an ETF and is not 
subject to regulation under the 1940 Act. 

13 See USBT Order, 85 FR at 12596. See also 
Winklevoss Order, 83 FR at 37592 n.202 and 
accompanying text (discussing previous 
Commission approvals of commodity-trust ETPs); 
GraniteShares Order, 83 FR at 43925–27 nn.35–39 
and accompanying text (discussing previous 
Commission approvals of commodity-futures ETPs). 

14 See Winklevoss Order, 83 FR at 37594. See also 
USBT Order, 85 FR at 12596–97; WisdomTree 
Order, 86 FR at 69322; ARK 21Shares Order, 87 FR 
at 20015. 

15 See USBT Order, 85 FR at 12597. 
16 See Amendment to Rule Filing Requirements 

for Self-Regulatory Organizations Regarding New 
Derivative Securities Products, Securities Exchange 
Act Release No. 40761 (Dec. 8, 1998), 63 FR 70952, 
70954, 70959 (Dec. 22, 1998) (File No. S7–13–98) 
(‘‘NDSP Adopting Release’’). See also Winklevoss 
Order, 83 FR at 37593–94; ProShares Order, 83 FR 
at 43936; GraniteShares Order, 83 FR at 43924; 
USBT Order, 85 FR at 12596. 

17 NDSP Adopting Release, 63 FR at 70954, 
70959. See also id. at 70959 (‘‘It is essential that the 
SRO [self-regulatory organization] have the ability 
to obtain the information necessary to detect and 
deter market manipulation, illegal trading and other 
abuses involving the new derivative securities 
product. Specifically, there should be a 
comprehensive ISA [information-sharing 

Continued 

bitcoin-based trust issued receipts to 
assess whether a listing exchange of an 
exchange-traded product (‘‘ETP’’) can 
meet its obligations under Exchange Act 
Section 6(b)(5).11 As the Commission 

has explained, an exchange that lists 
bitcoin-based ETPs 12 can meet its 
obligations under Exchange Act Section 
6(b)(5) by demonstrating that the 
exchange has a comprehensive 
surveillance-sharing agreement with a 
regulated market of significant size 
related to the underlying or reference 
bitcoin assets.13 

In this context, the terms ‘‘significant 
market’’ and ‘‘market of significant size’’ 

include a market (or group of markets) 
as to which (a) there is a reasonable 
likelihood that a person attempting to 
manipulate the ETP would also have to 
trade on that market to successfully 
manipulate the ETP, so that a 
surveillance-sharing agreement would 
assist in detecting and deterring 
misconduct, and (b) it is unlikely that 
trading in the ETP would be the 
predominant influence on prices in that 
market.14 A surveillance-sharing 
agreement entered into with a 
‘‘significant market’’ assists in detecting 
and deterring manipulation of the ETP, 
because a person attempting to 
manipulate the ETP is reasonably likely 
to also engage in trading activity on that 
‘‘significant market.’’ 15 

Although surveillance-sharing 
agreements are not the exclusive means 
by which a listing exchange of a 
commodity-trust ETP can meet its 
obligations under Exchange Act Section 
6(b)(5), such agreements have 
previously provided the basis for the 
exchanges that list commodity-trust 
ETPs to meet those obligations, and the 
Commission has historically recognized 
their importance. And where, as here, a 
listing exchange fails to establish that 
other means to prevent fraudulent and 
manipulative acts and practices will be 
sufficient, the listing exchange must 
enter into a surveillance-sharing 
agreement with a regulated market of 
significant size because such agreements 
detect and deter fraudulent and 
manipulative activity.16 

The Commission has long recognized 
that surveillance-sharing agreements 
‘‘provide a necessary deterrent to 
manipulation because they facilitate the 
availability of information needed to 
fully investigate a manipulation if it 
were to occur’’ and thus ‘‘enable the 
Commission to continue to effectively 
protect investors and promote the 
public interest.’’ 17 As the Commission 
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agreement] that covers trading in the new derivative 
securities product and its underlying securities in 
place between the SRO listing or trading a 
derivative product and the markets trading the 
securities underlying the new derivative securities 
product.’’). 

18 See NDSP Adopting Release, 63 FR at 70959. 
19 See Winklevoss Order, 83 FR at 37592–93 

(discussing Letter from Brandon Becker, Director, 
Division of Market Regulation, Commission, to 
Gerard D. O’Connell, Chairman, Intermarket 
Surveillance Group (June 3, 1994), available at 
https://www.sec.gov/divisions/marketreg/mr- 
noaction/isg060394.htm). 

20 Securities Exchange Act Release No. 27877 
(Apr. 4, 1990), 55 FR 13344 (Apr. 10, 1990) (Notice 
of Filing and Order Granting Accelerated Approval 
to Proposed Rule Change Regarding Cooperative 
Agreements With Domestic and Foreign Self- 
Regulatory Organizations) (SR–NYSE–90–14). 

21 Securities Exchange Act Release No. 33555 
(Jan. 31, 1994), 59 FR 5619, 5621 (Feb. 7, 1994) (SR– 
Amex–93–28) (order approving listing of options on 
American Depositary Receipts (‘‘ADR’’)) (‘‘ADR 
Option Order’’). The Commission further stated that 
it ‘‘generally believes that having a comprehensive 
surveillance sharing agreement in place, between 
the exchange where the ADR option trades and the 

exchange where the foreign security underlying the 
ADR primarily trades, will ensure the integrity of 
the marketplace. The Commission further believes 
that the ability to obtain relevant surveillance 
information, including, among other things, the 
identity of the ultimate purchasers and sellers of 
securities, is an essential and necessary component 
of a comprehensive surveillance sharing 
agreement.’’ Id. 

22 Securities Exchange Act Release No. 35518 
(Mar. 21, 1995), 60 FR 15804, 15807 (Mar. 27, 1995) 
(SR–Amex–94–30). See also Winklevoss Order, 83 
FR at 37593 n.206. 

23 See Winklevoss Order, 83 FR at 37594. See also 
SolidX Order, 82 FR at 16254–55 n.125 for a 
discussion of the representations the Commission 
has received from listing exchanges in connection 
with proposals to list commodity-trust ETPs about 
the existence of a significant, regulated market for 
trading futures on the underlying commodity and 
the listing exchanges’ ability to obtain trading 
information with respect to such market. 
Furthermore, the Commission notes that each of 
those cases dealt with a futures market that had 
been trading for a long period of time before an 
exchange proposed a commodity-trust ETP based 
on the asset underlying those futures. For example, 
silver futures and gold futures began trading in 
1933 and 1974, respectively, see https://
www.cmegroup.com/media-room/historical-first- 
trade-dates.html, and the first ETPs based on spot 
silver and gold were approved for listing and 
trading in 2006 and 2004. See Securities Exchange 
Act Release No. 53521 (Mar. 20, 2006), 71 FR 14967 
(Mar. 24, 2006) (SR–Amex–2005–072) (order 
approving iShares Silver Trust); Securities 
Exchange Act Release No. 50603 (Oct. 28, 2004), 69 
FR 64614 (Nov. 5, 2004) (SR–NYSE–2004–22) 
(order approving streetTRACKS Gold Shares). 
Platinum futures and palladium futures began 
trading in 1956 and 1968, respectively, see https:// 
www.cmegroup.com/media-room/historical-first- 
trade-dates.html, and the first ETPs based on spot 
platinum and palladium were approved for listing 
and trading in 2009. See Securities Exchange Act 
Release No. 61220 (Dec. 22, 2009), 74 FR 68895 
(Dec. 29, 2009) (SR–NYSEArca–2009–94) (order 

approving ETFS Palladium Trust); Securities 
Exchange Act Release No. 61219 (Dec. 22, 2009), 74 
FR 68886 (Dec. 29, 2009) (SR–NYSEArca–2009–95) 
(order approving ETFS Platinum Trust). Copper 
futures began trading in 1988, see https://
www.cmegroup.com/media-room/historical-first- 
trade-dates.html#metals, and the first ETPs based 
on spot copper were approved for listing and 
trading in 2012. See Securities Exchange Act 
Release No. 68440 (Dec. 14, 2012), 77 FR 75468 
(Dec. 20, 2012) (SR–NYSEArca–2012–28) (order 
approving JPM XF Physical Copper Trust). 

24 See USBT Order, 85 FR at 12597; ADR Option 
Order, 59 FR at 5621. The Commission has also 
recognized that surveillance-sharing agreements 
provide a necessary deterrent to fraud and 
manipulation in the context of index options even 
when (i) all of the underlying index component 
stocks were either registered with the Commission 
or exempt from registration under the Exchange 
Act; (ii) all of the underlying index component 
stocks were traded in the U.S. either directly or as 
ADRs on a national securities exchange; and (iii) 
effective international ADR arbitrage alleviated 
concerns over the relatively smaller ADR trading 
volume, helped to ensure that ADR prices reflected 
the pricing on the home market, and helped to 
ensure more reliable price determinations for 
settlement purposes, due to the unique composition 
of the index and reliance on ADR prices. See 
Securities Exchange Act Release No. 26653 (Mar. 
21, 1989), 54 FR 12705, 12708 (Mar. 28, 1989) (SR– 
Amex–87–25) (stating that ‘‘surveillance-sharing 
agreements between the exchange on which the 
index option trades and the markets that trade the 
underlying securities are necessary’’ and that ‘‘[t]he 
exchange of surveillance data by the exchange 
trading a stock index option and the markets for the 
securities comprising the index is important to the 
detection and deterrence of intermarket 
manipulation’’). And the Commission has 
explained that surveillance-sharing agreements 
‘‘ensure the availability of information necessary to 
detect and deter potential manipulations and other 
trading abuses’’ even when approving options based 
on an index of stocks traded on a national securities 
exchange. See Securities Exchange Act Release No. 
30830 (June 18, 1992), 57 FR 28221, 28224 (June 24, 
1992) (SR–Amex–91–22). 

25 See USBT Order, 85 FR at 12597. 

has emphasized, it is essential for an 
exchange listing a derivative securities 
product to have the ability that 
surveillance-sharing agreements provide 
to obtain information necessary to 
detect, investigate, and deter fraud and 
market manipulation, as well as 
violations of exchange rules and 
applicable federal securities laws and 
rules.18 The hallmarks of a surveillance- 
sharing agreement are that the 
agreement provides for the sharing of 
information about market trading 
activity, clearing activity, and customer 
identity; that the parties to the 
agreement have reasonable ability to 
obtain access to and produce requested 
information; and that no existing rules, 
laws, or practices would impede one 
party to the agreement from obtaining 
this information from, or producing it 
to, the other party.19 

The Commission has explained that 
the ability of a national securities 
exchange to enter into surveillance- 
sharing agreements ‘‘furthers the 
protection of investors and the public 
interest because it will enable the 
[e]xchange to conduct prompt 
investigations into possible trading 
violations and other regulatory 
improprieties.’’ 20 The Commission has 
also long taken the position that 
surveillance-sharing agreements are 
important in the context of exchange 
listing of derivative security products, 
such as equity options, because a 
surveillance-sharing agreement ‘‘permits 
the sharing of information’’ that is 
‘‘necessary to detect’’ manipulation and 
‘‘provide[s] an important deterrent to 
manipulation because [it] facilitate[s] 
the availability of information needed to 
fully investigate a potential 
manipulation if it were to occur.’’ 21 

With respect to ETPs, when approving 
the listing and trading of one of the first 
commodity-linked ETPs—a commodity- 
linked exchange-traded note—on a 
national securities exchange, the 
Commission continued to emphasize 
the importance of surveillance-sharing 
agreements, stating that the listing 
exchange had entered into surveillance- 
sharing agreements with each of the 
futures markets on which pricing of the 
ETP would be based and stating that 
‘‘[t]hese agreements should help to 
ensure the availability of information 
necessary to detect and deter potential 
manipulations and other trading abuses, 
thereby making [the commodity-linked 
notes] less readily susceptible to 
manipulation.’’ 22 

Consistent with these statements, for 
the commodity-trust ETPs approved to 
date for listing and trading, there has 
been in every case at least one 
significant, regulated market for trading 
futures on the underlying commodity 
and the ETP listing exchange has 
entered into surveillance-sharing 
agreements with, or held Intermarket 
Surveillance Group (‘‘ISG’’) membership 
in common with, that market.23 

Moreover, the surveillance-sharing 
agreements have been consistently 
present whenever the Commission has 
approved the listing and trading of 
derivative securities, even where the 
underlying securities were also listed on 
national securities exchanges—such as 
options based on an index of stocks 
traded on a national securities 
exchange—and were thus subject to the 
Commission’s direct regulatory 
authority.24 

Listing exchanges have also attempted 
to demonstrate that other means besides 
surveillance-sharing agreements will be 
sufficient to prevent fraudulent and 
manipulative acts and practices, 
including that the bitcoin market as a 
whole or the relevant underlying bitcoin 
market is ‘‘uniquely’’ and ‘‘inherently’’ 
resistant to fraud and manipulation.25 In 
response, the Commission has stated 
that, if a listing exchange could 
establish that the underlying market 
inherently possesses a unique resistance 
to manipulation beyond the protections 
that are utilized by traditional 
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26 See Winklevoss Order, 83 FR at 37580, 37582– 
91 (addressing assertions that ‘‘bitcoin and [spot] 
bitcoin markets,’’ generally, as well as one bitcoin 
trading platform, specifically, have unique 
resistance to fraud and manipulation). See also 
USBT Order, 85 FR at 12597. 

27 See USBT Order, 85 FR at 12597, 12599. 
28 See Notice, 87 FR at 33261–68; 33272–33280. 
29 See id. at 33262; 33273. 
30 See id. at 33262–33268; 33273–80. 

31 See supra note 3. According to the Exchange, 
the Sponsor (as defined herein), on behalf of the 
Trust, submitted a draft registration statement on 
Form S–1 under the Securities Act dated June 28, 
2021 (‘‘Registration Statement’’). See Notice, 87 FR 
at 33250 n.7. 

32 See id. at 33269. 21Shares US LLC (‘‘Sponsor’’) 
is the sponsor of the Trust, Delaware Trust 
Company is the trustee, and The Bank of New York 
Mellon would be the administrator 
(‘‘Administrator’’) and transfer agent. Foreside 
Global Services, LLC would be the marketing agent 
in connection with the creation and redemption of 
Shares. ARK Investment Management LLC would 
provide assistance in the marketing of the Shares. 
Coinbase Custody Trust Company, LLC 
(‘‘Custodian’’), would be responsible for custody of 
the Trust’s bitcoin. See id. at 33250, 33268. 

33 See id. at 33268–69. 
34 The underlying platforms are sourced by Lukka 

Inc. (‘‘Data Provider’’), an independent third-party 
digital asset data company engaged by the Sponsor, 
based on a combination of qualitative and 
quantitative metrics to analyze a comprehensive 
data set and evaluate factors including legal/ 
regulation, Know-Your-Customer/transaction risk, 
data provision, security, team/exchange, asset 
quality/diversity, market quality, and negative 
events. As the digital ecosystem continues to 
evolve, the Data Provider can add or remove 
platforms based on the processes established by 
Lukka’s Pricing Integrity Oversight Board. See id. at 
33269 and n.72. 

35 The Index methodology uses a ranking 
approach that considers several characteristics of 
the trading platforms, including oversight and intra- 
day trading volume. Specifically, to rank the 
credibility and quality of each trading platform, the 
Data Provider dynamically assigns a Base Exchange 
Score (‘‘BES’’) to the key characteristics for each 
platform. The BES reflects the fundamentals of a 
platform and determines which platform should be 
designated as the principal market at a given point 
of time. This score is determined by computing a 
weighted average of the values assigned to four 
different trading platform characteristics: (i) 
oversight; (ii) microstructure efficiency; (iii) data 
transparency; and (iv) data integrity. The 
methodology then applies a five-step weighting 
process for identifying a principal trading platform 
and the last price on that platform. Following this 
weighting process, an executed trading platform 
price is assigned for bitcoin as of 4:00 p.m. E.T. See 
id. at 33269. 

commodity or securities markets, the 
listing market would not necessarily 
need to enter into a surveillance-sharing 
agreement with a regulated significant 
market.26 Such resistance to fraud and 
manipulation, however, must be novel 
and beyond those protections that exist 
in traditional commodity markets or 
securities markets for which 
surveillance-sharing agreements in the 
context of listing derivative securities 
products have been consistently 
present.27 

Here, BZX contends that approval of 
the proposal is consistent with Section 
6(b)(5) of the Exchange Act, and, in 
particular, Section 6(b)(5)’s requirement 
that the rules of a national securities 
exchange be designed to prevent 
fraudulent and manipulative acts and 
practices and to protect investors and 
the public interest.28 As discussed in 
more detail below, BZX asserts that the 
proposal is consistent with Section 
6(b)(5) of the Exchange Act because the 
Exchange has a comprehensive 
surveillance-sharing agreement with a 
regulated market of significant size, 29 
and there exist other means to prevent 
fraudulent and manipulative acts and 
practices that are sufficient to justify 
dispensing with the detection and 
deterrence of fraud and manipulation 
provided by a comprehensive 
surveillance-sharing agreement with a 
regulated market of significant size 
related to spot bitcoin.30 

In the analysis that follows, the 
Commission examines whether the 
proposed rule change is consistent with 
Section 6(b)(5) of the Exchange Act by 
addressing: in Section III.B.1 assertions 
that other means besides surveillance- 
sharing agreements will be sufficient to 
prevent fraudulent and manipulative 
acts and practices; in Section III.B.2 
assertions that BZX has entered into a 
comprehensive surveillance-sharing 
agreement with a regulated market of 
significant size related to spot bitcoin; 
in Section III.B.3 assertions that the 
Commission must approve the proposal 
because the Commission has approved 
the listing and trading of ETFs and ETPs 
that hold Chicago Mercantile Exchange 
(‘‘CME’’) bitcoin futures; and in Section 
III.C assertions that the proposal is 
consistent with the protection of 
investors and the public interest. 

Based on its analysis, the Commission 
concludes that BZX has not established 
that other means to prevent fraudulent 
and manipulative acts and practices are 
sufficient to justify dispensing with the 
detection and deterrence of fraud and 
manipulation provided by a 
comprehensive surveillance-sharing 
agreement with a regulated market of 
significant size related to spot bitcoin. 
The Commission further concludes that 
BZX has not established that it has a 
comprehensive surveillance-sharing 
agreement with a regulated market of 
significant size related to spot bitcoin, 
the underlying bitcoin assets that would 
be held by the Trust. As discussed 
further below, BZX repeats various 
assertions made in prior bitcoin-based 
ETP proposals, including in the 
Previous ARK Filing, that the 
Commission has previously addressed 
and rejected, including in the prior ARK 
21Shares Order—and more importantly, 
BZX does not respond to many of the 
Commission’s reasons for rejecting those 
assertions. As a result, the Commission 
is unable to find that the proposed rule 
change is consistent with the statutory 
requirements of Exchange Act Section 
6(b)(5). 

The Commission emphasizes that its 
disapproval of this proposed rule 
change does not rest on an evaluation of 
the relative investment quality of a 
product holding spot bitcoin versus a 
product holding CME bitcoin futures, or 
an assessment of whether bitcoin, or 
blockchain technology more generally, 
has utility or value as an innovation or 
an investment. Rather, the Commission 
is disapproving this proposed rule 
change because, as discussed below, 
BZX has not met its burden to 
demonstrate that its proposal is 
consistent with the requirements of 
Exchange Act Section 6(b)(5). 

II. Description of the Proposed Rule 
Change 

As described in more detail in the 
Notice,31 the Exchange proposes to list 
and trade the Shares of the Trust under 
BZX Rule 14.11(e)(4), which governs the 
listing and trading of Commodity-Based 
Trust Shares on the Exchange. 

The investment objective of the Trust 
is to seek to track the performance of 
bitcoin, as measured by the performance 
of the S&P Bitcoin Index (‘‘Index’’), 
adjusted for the Trust’s expenses and 

other liabilities.32 Each Share would 
represent a fractional undivided 
beneficial interest in the bitcoin held by 
the Trust. The Trust’s assets would 
consist of bitcoin held by the Custodian 
on behalf of the Trust. The Trust 
generally does not intend to hold cash 
or cash equivalents. However, there may 
be situations where the Trust would 
unexpectedly hold cash on a temporary 
basis.33 

In seeking to achieve its investment 
objective, the Trust would hold bitcoin 
and would value the Shares daily based 
on the Index. The Index is a U.S. dollar- 
denominated composite reference rate 
for the price of bitcoin. The Index price 
is currently sourced from the following 
platforms: Binance, Bitfinex, Bitflyer, 
Bittrex, Bitstamp, Coinbase Pro, Gemini, 
HitBTC, Huobi, Kraken, KuCoin, and 
Poloniex.34 The Index methodology is 
intended to determine the fair market 
value for bitcoin by determining the 
principal market for bitcoin as of 4:00 
p.m. E.T. daily.35 

The Net Asset Value (‘‘NAV’’) of the 
Trust means the total assets of the Trust 
including, but not limited to, all bitcoin 
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36 See id. at 33271. 
37 See id. at 33270. 
38 See id. at 33269. 
39 15 U.S.C. 78f(b)(5). Pursuant to Section 19(b)(2) 

of the Exchange Act, 15 U.S.C. 78s(b)(2), the 
Commission must disapprove a proposed rule 
change filed by a national securities exchange if it 
does not find that the proposed rule change is 
consistent with the applicable requirements of the 
Exchange Act. Exchange Act Section 6(b)(5) states 
that an exchange shall not be registered as a 
national securities exchange unless the Commission 
determines that ‘‘[t]he rules of the exchange are 
designed to prevent fraudulent and manipulative 
acts and practices, to promote just and equitable 
principles of trade, to foster cooperation and 

coordination with persons engaged in regulating, 
clearing, settling, processing information with 
respect to, and facilitating transactions in securities, 
to remove impediments to and perfect the 
mechanism of a free and open market and a 
national market system, and, in general, to protect 
investors and the public interest; and are not 
designed to permit unfair discrimination between 
customers, issuers, brokers, or dealers, or to regulate 
by virtue of any authority conferred by this title 
matters not related to the purposes of this title or 
the administration of the exchange.’’ 15 U.S.C. 
78f(b)(5). 

40 Rule 700(b)(3), Commission Rules of Practice, 
17 CFR 201.700(b)(3). 

41 See id. 
42 See id. 
43 Susquehanna Int’l Group, LLP v. Securities and 

Exchange Commission, 866 F.3d 442, 447 (D.C. Cir. 
2017) (‘‘Susquehanna’’). 

44 See USBT Order, 85 FR at 12597 n.23. The 
Commission is not applying a ‘‘cannot be 
manipulated’’ standard. Instead, the Commission is 
examining whether the proposal meets the 
requirements of the Exchange Act and, pursuant to 
its Rules of Practice, places the burden on the 
listing exchange to demonstrate the validity of its 
contentions and to establish that the requirements 
of the Exchange Act have been met. See id. 

45 See id. at 12597. 
46 See Notice, 87 FR at 33261 n.62 & 33272 n.84. 
47 See id. 
48 See id. 
49 A ‘‘wash trade’’ is a transaction such as a 

purchase and sale simultaneously or within a short 
period of time, that involves no changes in 
beneficial ownership, and is a means of creating 
artificial market activity. See Silseth, Admin. Proc. 
File No. 3–9001, Securities Act Release No. 7317, 
Securities Exchange Act Release No. 37493, at 2 and 
n.3 (July 30, 1996); Reddy v. CFTC, 191 F.3d 109, 
115 (2d Cir. 1999). Wash trading is manipulative 
and defrauds investors. See id. See also Santa Fe 
Indus. v. Green, 430 U.S. 462, 476–77 (1977); Ernst 
& Ernst v. Hochfelder, 425 U.S. 185, 199 (1976). 
Bitcoin spot markets are subject to such ‘‘usual 
market manipulation tactics.’’ Kevin Dowd & 
Martin Hutchinson, Bitcoin Will Bite the Dust, 35 
Cato J. 357, 374 n.13 (2015), available at https://
object.cato.org/sites/cato.org/files/serials/files/cato- 
journal/2015/5/cj-v35n2-12.pdf. 

50 See Notice, 87 FR at 33261 n.62. According to 
BZX, the reason why wash trading does not 
normally impact prices on other platforms is 
because wash trading aims to manipulate the 
volume rather than the price of an asset to give the 
impression of heightened market activity in hopes 
of attracting investors to that asset. According to 
BZX, wash trades are executed within a bitcoin 
platform rather than cross platform ‘‘since the entity 

and cash, if any, less total liabilities of 
the Trust, each determined on the basis 
of generally accepted accounting 
principles. The NAV of the Trust is the 
aggregate value of the Trust’s assets less 
its estimated accrued but unpaid 
liabilities (which include accrued 
expenses). In determining the Trust’s 
NAV, the Administrator would value 
the bitcoin held by the Trust based on 
the price set by the Index as of 4:00 p.m. 
E.T. The Administrator would 
determine the NAV of the Trust on each 
day that the Exchange is open for 
regular trading, as promptly as practical 
after 4:00 p.m. E.T.36 

The Trust would provide information 
regarding the Trust’s bitcoin holdings, 
as well as an Intraday Indicative Value 
(‘‘IIV’’) per Share updated every 15 
seconds, as calculated by the Exchange 
or a third-party financial data provider 
during the Exchange’s Regular Trading 
Hours (9:30 a.m. E.T. to 4:00 p.m. E.T.). 
The IIV would be calculated by using 
the prior day’s closing NAV per Share 
as a base and updating that value during 
Regular Trading Hours to reflect 
changes in the value of the Trust’s 
bitcoin holdings during the trading 
day.37 

When the Trust sells or redeems its 
Shares, it would do so in ‘‘in-kind’’ 
transactions in blocks of 5,000 Shares. 
Authorized participants will deliver, or 
facilitate the delivery of, bitcoin to the 
Trust’s account with the Custodian in 
exchange for Shares when they 
purchase Shares, and the Trust, through 
the Custodian, will deliver bitcoin to 
such authorized participants when they 
redeem Shares with the Trust.38 

III. Discussion 

A. The Applicable Standard for Review 
The Commission must consider 

whether BZX’s proposal is consistent 
with the Exchange Act. Section 6(b)(5) 
of the Exchange Act requires, in relevant 
part, that the rules of a national 
securities exchange be designed ‘‘to 
prevent fraudulent and manipulative 
acts and practices’’ and ‘‘to protect 
investors and the public interest.’’ 39 

Under the Commission’s Rules of 
Practice, the ‘‘burden to demonstrate 
that a proposed rule change is 
consistent with the Exchange Act and 
the rules and regulations issued 
thereunder . . . is on the self-regulatory 
organization [‘SRO’] that proposed the 
rule change.’’ 40 

The description of a proposed rule 
change, its purpose and operation, its 
effect, and a legal analysis of its 
consistency with applicable 
requirements must all be sufficiently 
detailed and specific to support an 
affirmative Commission finding,41 and 
any failure of an SRO to provide this 
information may result in the 
Commission not having a sufficient 
basis to make an affirmative finding that 
a proposed rule change is consistent 
with the Exchange Act and the 
applicable rules and regulations.42 
Moreover, ‘‘unquestioning reliance’’ on 
an SRO’s representations in a proposed 
rule change is not sufficient to justify 
Commission approval of a proposed rule 
change.43 

B. Whether BZX Has Met Its Burden To 
Demonstrate That the Proposal Is 
Designed To Prevent Fraudulent and 
Manipulative Acts and Practices 

(1) Assertions That Other Means Besides 
Surveillance-Sharing Agreements Will 
Be Sufficient To Prevent Fraudulent and 
Manipulative Acts and Practices 

(i) Assertions Regarding the Bitcoin 
Market 

As stated above, the Commission has 
recognized that a listing exchange could 
demonstrate that other means to prevent 
fraudulent and manipulative acts and 
practices are sufficient to justify 
dispensing with the detection and 
deterrence of fraud and manipulation 
provided by a comprehensive 
surveillance-sharing agreement with a 
regulated market of significant size 
related to the underlying bitcoin assets, 
including by demonstrating that the 

bitcoin market as a whole or the 
relevant underlying bitcoin market is 
uniquely and inherently resistant to 
fraud and manipulation.44 Such 
resistance to fraud and manipulation, 
however, must be novel and beyond 
those protections that exist in 
traditional commodities or securities 
markets.45 

(a) BZX’s Assertions 
BZX asserts that bitcoin is resistant to 

price manipulation.46 According to 
BZX, the geographically diverse and 
continuous nature of bitcoin trading 
render it difficult and prohibitively 
costly to manipulate the price of 
bitcoin.47 BZX asserts that 
fragmentation across bitcoin platforms, 
the relatively slow speed of 
transactions, and the capital necessary 
to maintain a significant presence on 
each trading platform make 
manipulation of bitcoin prices through 
continuous trading activity 
challenging.48 In addition, BZX states 
that, to the extent that there are bitcoin 
platforms engaged in or allowing wash 
trading 49 or other activity intended to 
manipulate the price of bitcoin on other 
markets, such activity does not normally 
impact prices on other platforms 
because participants will generally 
ignore markets with quotes that they 
deem non-executable.50 BZX further 
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executing the wash trades would aim to trade 
against itself, and as such, this can only happen 
within [a bitcoin platform].’’ Should the wash 
trades of that entity result in a deviation of the price 
on that platform relative to others, BZX argues that 
arbitrageurs would then be able to capitalize on this 
mispricing, and bring the manipulated price back 
to equilibrium, resulting in a loss to the entity 
executing the wash trades. See id. at 33272 n.84. 

51 See id. at 33261 n.62 & 33272 n.84. 
52 See id. 
53 See id. 
54 See id. at 33256–61. 
55 The Previous ARK Filing provided similar 

statistical analysis using data from January 1, 2018, 
to December 1, 2021. See Previous ARK Filing, 86 
FR at 73368. In this filing, BZX does not explain 
the Sponsor’s use of the sample period of January 
1, 2018, to October 1, 2021, or why the Sponsor 
used a more limited time period for the current 
proposal. 

56 The Pearson correlation is a measure of linear 
association between two variables and indicates the 
magnitude as well as direction of this relationship. 
See Notice, 87 FR at 33256 n.56. 

57 See id. at 33256. BZX represents that 
correlations are between 57% and 99%, with the 
latter found mainly across centralized market 
venues due to their higher level of 
interconnectedness and the lower correlations 
pertaining mainly to the non-U.S. bitcoin ETPs, 
which are relatively newer products and are mainly 
offered by a few competing market makers who are 
required to trade in large blocks, thus making it, 
according to BZX, economically infeasible to 
capture small mispricings. According to BZX, as 
additional investors and arbitrageurs enter the 
market and capture the mispricing opportunities 
between these markets, it is likely that there will 
be much higher levels of correlations across all 
markets. See id. 

58 See id. 
59 See id. at 33257–59. 
60 See id. at 33259. 
61 According to BZX: ‘‘Coskewness and 

Cokurtosis are higher order cross-moments used in 
finance to examine how assets move together. 
Coskewness measures the extent to which two 
variables undergo extreme deviations at the same 
time, whereby a positive (negative) value means 
that both values exhibit positive (negative) values 
simultaneously. While this measure is useful for 
estimating comovements in one direction or the 
other, it does not allow us to test whether two 
variables comove similarly in either direction. For 
that, we apply the cokurtosis, which measures the 
extent to which two variables undergo both extreme 
positive and negative deviations at the same time.’’ 
Id. at 33259 n.57. 

62 See id. at 33259–61. 
63 Id. at 33261. According to BZX, if two returns 

series exhibit a high degree of cokurtosis, this 
means that they tend to undergo extreme positive 
and negative changes simultaneously. A cokurtosis 
value larger than +3 or less than ¥3 is considered 
statistically significant. See id. at 33259. 

64 Id. at 33259. 
65 Id. at 33262–63; 33273–74. According to BZX, 

the Sponsor calculated the largest cross-platform 
percentage spread (defined as ‘‘%C-Spread’’) at a 
given time by subtracting the highest price across 
all platforms at that time from the lowest price 
across all platforms at that time, and dividing the 
result by that lowest price. BZX represents that, for 
this calculation, the Sponsor used daily bitcoin 
price series from Binance, Bitfinex, Bithumb, 
Bitstamp, Cexio, Coinbase, Coinone, Gateio, 
Gemini, HuobiPro, itBit, Kraken, Kucoin, and 
OKEX. See id. at 33263 & n.69; 33273 & n.91. 

66 See id. at 33263; 33274. 
67 See id. 
68 The Previous ARK Filing provided similar 

statistical analysis using data from January 1, 2017, 
to December 1, 2021. See Previous ARK Filing, 86 
FR at 73374. BZX does not explain the Sponsor’s 
use of the sample period of January 1, 2018, to 
October 1, 2021, or why the Sponsor used a more 
limited time period for the current proposal. 

69 See Notice, 87 FR at 33264–65; 33275–76. 
70 See id. at 33264; 33275. 
71 Id. 

argues that the linkage between the 
bitcoin markets and the presence of 
arbitrageurs in those markets means that 
the manipulation of the price of bitcoin 
on any single venue would require 
manipulation of the global bitcoin price 
in order to be effective.51 According to 
BZX, arbitrageurs must have funds 
distributed across multiple trading 
platforms in order to take advantage of 
temporary price dislocations, thereby 
making it unlikely that there will be 
strong concentration of funds on any 
particular bitcoin trading venue.52 As a 
result, BZX concludes that the potential 
for manipulation on a bitcoin trading 
platform would require overcoming the 
liquidity supply of such arbitrageurs 
who are effectively eliminating any 
cross-market pricing differences.53 

In addition, BZX provides results of 
statistical analysis by the Sponsor in 
support of its assertions regarding 
linkages between bitcoin markets and 
efficient arbitrage across such markets.54 
First, according to BZX, using daily 
bitcoin prices from January 1, 2018, to 
October 1, 2021,55 the Sponsor 
calculated the Pearson correlation 56 of 
returns across certain bitcoin spot 
markets, non-U.S. bitcoin ETPs, and the 
CME, and concluded that there is a high 
degree of correlation across these 
markets.57 BZX argues that, in markets 

that are globally and efficiently 
integrated, one would expect changes in 
prices of an asset across all markets to 
be highly correlated, and that ‘‘the 
rationale behind this is that quick and 
efficient arbitrageurs would capture 
potentially profitable opportunities, 
consequently converging prices to the 
average intrinsic value very rapidly.’’ 58 
Further, BZX states that pair-wise 
correlations of bitcoin returns were also 
calculated on hourly and minute-by- 
minute sampling frequencies in order to 
estimate the intra-day associations 
across the different bitcoin markets, and 
that the results remain largely the same, 
with correlations ranging between 70% 
and 97% among the centralized 
markets, and between 55% and 72% 
between non-U.S. bitcoin ETPs and 
centralized markets. BZX asserts that 
this suggests that bitcoin prices across 
all considered markets move very 
similarly and in a very efficient manner 
to quickly reflect changes in market 
conditions, not only on a daily basis, 
but also at much higher intra-day 
frequencies.59 

Second, BZX asserts that, according to 
the Sponsor’s research, this high 
correlation holds true during periods of 
extreme price volatility.60 Employing a 
‘‘statistical comoment called 
cokurtosis,’’ which, according to BZX, 
measures to what extent two random 
variables change together,61 the Sponsor 
found, using hourly bitcoin returns and 
minute-by-minute returns, that the 
bitcoin markets tend to move very 
similarly, especially for extreme price 
deviations.62 BZX states that this is 
evidence of a robust global bitcoin 
market ‘‘that quickly reacts in a 
unanimous manner to extreme price 
movements across both the spot 
markets, futures and [non-U.S.] ETP 
markets.’’ 63 According to BZX, this 

implies that ‘‘no single [b]itcoin market 
can deviate significantly from the 
consensus, such that the market is 
sufficiently large and has an inherent 
unique resistance to manipulation.’’ 64 

Third, based on the Sponsor’s 
research using daily bitcoin price series, 
BZX argues that cross-platform spreads 
in bitcoin have been declining 
consistently over the past several 
years.65 BZX contends that the ‘‘clear 
and sharp’’ decline in the spread 
indicates that the bitcoin market has 
become more efficient over time.66 In 
addition, based on the Sponsor’s 
research, BZX argues that the magnitude 
of outlier spreads have also declined 
over time, and that the market has 
experienced a 38% year-on-year decline 
in the annual median spread, indicating 
‘‘a greater degree of [b]itcoin price 
convergence across [platforms] and a 
more efficient market.’’ 67 Further, based 
on the Sponsor’s calculations of a 7-day 
rolling standard deviation of the spread 
from January 1, 2017, to October 1, 
2021,68 BZX asserts that the dispersion 
in bitcoin prices across all platforms has 
decreased over time, indicating that 
prices on all the considered platforms 
converge towards the ‘‘intrinsic 
average’’ much more efficiently, and 
suggesting that the market has become 
better at quickly reaching a ‘‘consensus 
price’’ for bitcoin.69 BZX posits that, as 
the pricing of the ‘‘crypto market’’ 
becomes increasingly efficient, pricing 
methodologies become ‘‘more accurate 
and less susceptible to 
manipulation.’’ 70 BZX further asserts 
that the ‘‘clustering of prices across a 
variety of sources within the primary 
market’’ points towards robust price 
discovery mechanisms and efficient 
arbitrage.71 BZX states that the cross- 
platform spreads, and therefore the 
process of price discovery in the bitcoin 
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72 Id. at 33276. 
73 See id. at 33276–77. 
74 Id. at 33265; 33277. 
75 See id. 
76 See id. at 33265–66; 33277–78. 
77 See id. at 33265; 33277. 
78 See id. at 33266; 33278. 
79 According to BZX, the Sponsor used the top 

and bottom 0.1% of hourly price changes from 
October 2020 to April 2021 as events of extreme 
upward and downward market movements. See id. 

80 See id. at 33266–68; 33278–80. 

81 The Exchange states that the hourly and 
minute-by-minute Pearson correlations ranged 
between 70% and 97% among the ‘‘centralized’’ 
platforms. While the Notice provides a graphical 
representation of each pairwise result, the Notice 
does not indicate what the particular correlation is 
for any particular pair. In addition, the Exchange 
does not explain why those correlations around 
70% are evidence of ‘‘highly’’ correlated markets. 

82 See Notice, 87 FR at 33264. Several other 
deficiencies in the Sponsor’s methodological 
choices prevent the Commission from agreeing with 
the Exchange’s conclusions. The Commission raised 
these issues in the ARK 21Shares Order, but the 
Exchange does not address them in the Notice. For 
example, one measure of cokurtosis uses the square 
of the difference of two random variables from their 
means, and the squares of the two variables’ 
standard deviations, and as such, the statistic 
calculates magnitude, but not direction. If this is the 

cokurtosis statistic that was used by the Sponsor 
(the Notice does not specify), then while the results 
may show that the two variables move together, it 
would not necessarily mean that the two variables 
move in the same direction ‘‘in a unanimous 
manner’’ (see id. at 33261). In addition, by design, 
the Sponsor’s ‘‘%C-Spread’’ statistic measures the 
maximum difference among prices (i.e., the highest 
and lowest) across bitcoin platforms at a given point 
in time. However, such statistic does not provide 
any information about the extent of price dispersion 
among the intermediary prices across bitcoin 
platforms or whether there is any ‘‘intrinsic 
average’’ or ‘‘consensus price’’ of bitcoin towards 
which prices are converging (see id. at 33264). 
Moreover, the Commission is not able to assess the 
validity of the Sponsor’s claims regarding ‘‘higher 
liquidity’’ in the bitcoin market, based upon the 
Sponsor’s calculations of ‘‘increased notional order 
book’’ and reactions to ‘‘extreme’’ price events, 
because of insufficient detail in the proposal on the 
process the Sponsor used to calculate the ‘‘dollar 
notional’’ of a bitcoin platform’s order book, the 
‘‘mid price’’ on a bitcoin platform, and the ‘‘first 
100 price levels’’ across bitcoin platforms (see id. 
at 33265–66). Further, even if the calculations 
performed by the Sponsor show, as BZX claims, 
that ‘‘there is a higher degree of consensus among 
investors regarding the price of [b]itcoin’’ and that 
‘‘market participants’ reactions are quick to restore 
the market back to its equilibrium level,’’ the 
Exchange has not demonstrated how either 
purported showing leads to its conclusion that this 
‘‘hampers any attempt of price manipulation by any 
single large entity’’ (see id. at 33266). In particular, 
the Exchange has not addressed the concerns raised 
by the Commission in previous proposals, 
including in the ARK 21Shares Order, as well as 
risk factors raised by the Sponsor in the Registration 
Statement, that actions by a single large, dominant 
market participant could ‘‘have an adverse effect on 
the market price of bitcoin’’ (see Registration 
Statement at 25). That is, even if, as the Exchange 
claims, there is a ‘‘high degree of consensus’’ among 
investors and market participants are ‘‘quick to 
restore’’ the market back to its equilibrium level, the 
trading activity of a dominant market participant 
could, itself, impact what that consensus/ 
equilibrium will be. These deficiencies undermine 
the Exchange’s arguments that linkages between 
bitcoin markets, and increasingly efficient arbitrage 
across such markets, make such markets less 
susceptible to manipulation. 

83 In addition, the Registration Statement states: 
‘‘As the use of digital asset networks increases 
without a corresponding increase in transaction 
processing speed of the networks, average fees and 
settlement times can increase significantly. 
Bitcoin’s network has been, at times, at capacity, 
which has led to increased transaction fees. . . . 
Increased fees and decreased settlement speeds . . . 
could adversely impact the value of the Shares.’’ 
See Registration Statement at 21. The Registration 
Statement further states that ‘‘the [b]itcoin network 
faces significant obstacles to increasing the usage of 
bitcoin without resulting in higher fees or slower 
transaction settlement times, and attempts to 
increase the volume of transactions may not be 
effective . . . . which may adversely affect the 
price of bitcoin and therefore an investment in the 
Shares.’’ See Registration Statement at 14. BZX does 
not provide data or analysis to address, among other 
things, whether such risks of increased fees and 
bitcoin transaction settlement times may affect the 
arbitrage effectiveness that BZX asserts. See also 
infra note 97 and accompanying text (referencing 
statements made in the Registration Statement that 

market, ‘‘has improved significantly 
over time despite the market 
experiencing rather uniform albeit 
sinusoidal volatility.’’ 72 BZX argues 
that this further supports the argument 
that the bitcoin market has exhibited 
significant improvements in terms of 
price discovery over time, irrespective 
of and despite the volatility of the asset 
itself, which can be attributed to 
efficient arbitrage operations.73 

Fourth, BZX asserts that one factor 
that has contributed to the overall 
efficiency of, and improved price 
discovery within, the bitcoin market is 
the increase in the number of 
participants, and subsequently, ‘‘the 
total dollar amount allocated to this 
market.’’ 74 BZX’s measure of 
participation is based on the increase 
from January 2016 to June 2021 in the 
number of wallet addresses holding 
bitcoin.75 

Finally, BZX contends that this 
increase in the number of participants 
has resulted in higher liquidity in the 
bitcoin market, as exhibited by the 
‘‘daily aggregated dollar notional of the 
bid and ask order books within the first 
100 price levels across several of the 
largest centralized crypto [platforms] 
from October 2020 to April 2021.’’ 76 
According to BZX, ‘‘the dollar notional 
that is allocated closest to the mid price 
has increased from around $230 million 
to $860 million over that period, 
representing a 270% increase in half a 
year.’’ 77 BZX states that the ‘‘increased 
notional order book’’ indicates that 
there is a ‘‘higher degree of consensus’’ 
among investors regarding the price of 
bitcoin, and that this ‘‘hampers any 
attempt of price manipulation by any 
single large entity.’’ 78 Additionally, 
according to BZX, the Sponsor found 
that movements in the bid and ask 
dollar notional of the ‘‘bitcoin order 
book’’ within a six-hour window around 
‘‘extreme’’ 79 price events were 
indicative of an efficient market, 
whereby large market movements are 
‘‘quickly and dynamically absorbed’’ by 
a ‘‘thick order book’’ and market 
participants’ reactions are ‘‘quick to 
restore the market back to its 
equilibrium level.’’ 80 

(b) Analysis 
As with the previous proposals, 

including the Previous ARK Filing, the 
Commission here concludes that the 
record does not support a finding that 
the bitcoin market is inherently and 
uniquely resistant to fraud and 
manipulation such that the Commission 
can dispense with the detection and 
deterrence of fraud and manipulation 
provided by a comprehensive 
surveillance-sharing agreement with a 
regulated market of significant size 
related to the underlying bitcoin assets. 

BZX asserts that, because of how 
bitcoin trades occur, including through 
continuous means and through 
fragmented platforms, arbitrage across 
the bitcoin platforms essentially helps 
to keep global bitcoin prices aligned 
with one another, thus hindering 
manipulation. The Exchange also 
provides various statistics from the 
Sponsor, including pairwise 
correlations and cokurtosis estimates 
using minute-level data, which purport 
to show that bitcoin prices are closely 
and increasingly aligned across markets 
and that any price disparities are 
quickly arbitraged away. However, even 
accepting at face value the Sponsor’s 
statistical results that, through October 
1, 2021, spot bitcoin prices exhibited 
high correlation 81 and high cokurtosis 
on a pairwise basis across the selected 
spot bitcoin markets, this would only 
indicate that spot bitcoin prices during 
the sample period tended to move in 
tandem. Such data do not provide any 
information on how large price 
disparities typically are among such 
markets, or on how long price 
disparities typically persist. Nor do the 
Sponsor’s statistics or BZX’s assertions 
provide any insight into what size or 
duration of price disparities would be 
profitable for a would-be manipulator, 
and thus they do not inform BZX’s 
conclusion that bitcoin pricing has 
become ‘‘less susceptible to 
manipulation.’’ 82 The Commission is 

thus unable to conclude from the 
evidence provided that arbitrage across 
bitcoin markets is efficient, let alone so 
efficient as to make the markets 
inherently resistant to fraud and 
manipulation.83 
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contradict assertions made by BZX). And without 
such data or analysis, the Commission cannot 
accept BZX’s assertions. See Susquehanna, 866 F.3d 
at 447. 

84 See Winklevoss Order, 83 FR at 37586; SolidX 
Order, 82 FR at 16256–57; USBT Order, 85 FR at 
12601; WisdomTree Order, 86 FR at 69325; Valkyrie 
Order, 86 FR at 74159–60; Kryptoin Order, 86 FR 
at 74170; Wise Origin Order, 87 FR at 5531; ARK 
21Shares Order, 87 FR at 20019; Grayscale Order, 
87 FR at 40306. 

85 See, e.g., USBT Order, 85 FR at 12601; 
WisdomTree Order, 86 FR at 69329; Valkyrie Order, 
86 FR at 74160; Kryptoin Order, 86 FR at 74170; 
Wise Origin Order, 87 FR at 5531; ARK 21Shares 
Order, 87 FR at 20019; Grayscale Order, 87 FR at 
40306–07. 

86 See Market Data Infrastructure Adopting 
Release, Securities Exchange Act Release No. 90610 
(Dec. 9, 2020); 86 FR 18596, 18606–07 (Apr. 9, 
2021); Market Data Infrastructure Proposing 
Release, Securities Exchange Act Release No. 88216 
(Feb. 14, 2020), 85 FR 16726, 16728 (Mar. 24, 2020); 
Concept Release on Equity Market Structure, 
Securities Exchange Act Release No. 61358 (Jan. 14, 
2010), 75 FR 3594 (Jan. 21, 2010). See also ARK 
21Shares Order, 87 FR at 20019 n.70. 

87 See, e.g., Winklevoss Order, 83 FR at 37584; 
USBT Order, 85 FR at 12600–01; WisdomTree 
Order, 86 FR at 69325. 

88 See supra note 50 and accompanying text. 

89 See infra note 115 and accompanying text. In 
addition, the Exchange claims that wash trading on 
one platform does not normally impact prices on 
other platforms because wash trading aims to 
manipulate the volume rather than the price of an 
asset to give the impression of heightened market 
activity in hopes of attracting investors to that asset. 
See supra note 50. As discussed, the Exchange 
provides no data or evidence to support this 
assertion. Moreover, wash trading, which can have 
the effect of distorting the volume with respect to 
a particular security or instrument, can also induce 
others to trade by giving false impression of 
demand, which can affect prices in such security 
or instrument. Further, contrary to the Exchange’s 
premise that wash trading only ‘‘aims to manipulate 
volume,’’ wash trading can also involve a series of 
trades between related persons to increase the value 
of a particular security or instrument, which can 
also induce others to trade. See, e.g., Aggarwal, R. 
K., and Wu, G. (2006), ‘‘Stock Market 
Manipulations,’’ The Journal of Business, 79, 1915– 
1953 (available at: https://www.jstor.org/stable/ 
10.1086/503652). 

90 See USBT Order, 85 FR at 12601; WisdomTree 
Order, 86 FR at 69325. 

91 See supra notes 58–63 and accompanying text. 
92 See Winklevoss Order, 83 FR at 37585 n.92 and 

accompanying text. 
93 See id. at 37585. See also, e.g., WisdomTree 

Order, 86 FR at 69325–26; ARK 21Shares Order, 87 
FR at 20019. 

94 See supra notes 88 to 91 and accompanying 
text. See also CFTC v. Gemini Trust Co., LLC, No. 
22–cv–4563 (S.D.N.Y. filed June 2, 2022) (alleging, 
among other things, failure by Gemini personnel to 
disclose to the Commodity Futures Trading 

Commission (‘‘CFTC’’) that Gemini customers could 
and did engage in collusive or wash trading). 

95 See USBT Order, 85 FR at 12600–01 & nn.66– 
67 (discussing J. Griffin & A. Shams, Is Bitcoin 
Really Untethered? (Oct. 28, 2019), available at 
https://ssrn.com/abstract=3195066 and published 
in 75 J. Finance 1913 (2020)); Winklevoss Order, 83 
FR at 37585–86; WisdomTree Order, 86 FR at 
69326; Global X Order, 87 FR at 14916; ARK 
21Shares Order, 87 FR at 20019; One River Order, 
87 FR at 33554; Bitwise Order, 87 FR at 40283–84; 
Grayscale Order, 87 FR at 40305. 

96 See ARK 21Shares Order, 87 FR at 20019–20. 

In any event, the Commission has 
explained that efficient price arbitrage is 
not sufficient to support the finding that 
a market is uniquely or inherently 
resistant to manipulation such that the 
Commission can dispense with 
surveillance-sharing agreements.84 The 
Commission has stated, for example, 
that even for equity options based on 
securities listed on national securities 
exchanges, the Commission relies on 
surveillance-sharing agreements to 
detect and deter fraud and 
manipulation.85 Equities that underlie 
such options trade on U.S. equity 
markets that are deep, liquid, and highly 
interconnected.86 Moreover, BZX’s data 
regarding the increase in the number of 
wallet addresses holding bitcoin do not 
provide any information on the 
concentration of bitcoin within or 
among such wallets, or take into 
account that a market participant with 
a dominant ownership position would 
not find it prohibitively expensive to 
overcome the liquidity supplied by 
arbitrageurs and could use dominant 
market share to engage in 
manipulation.87 

In addition, the Exchange makes the 
unsupported claim that, to the extent 
that there are bitcoin platforms engaged 
in or allowing wash trading or other 
activity intended to manipulate the 
price of bitcoin on other markets, 
market participants will generally 
ignore those platforms.88 However, the 
record does not demonstrate that wash 
trading and other possible sources of 
fraud and manipulation in the broader 
bitcoin spot market will be ignored by 

market participants.89 Without the 
necessary data or other evidence, the 
Commission has no basis on which to 
conclude that bitcoin platforms are 
insulated from prices of others that 
engage in or permit fraud or 
manipulation.90 Indeed, the notion that 
a platform would be insulated from 
prices on other platforms is contradicted 
by the Exchange’s assertions and the 
Sponsor’s statistical evidence that 
bitcoin markets are ‘‘highly correlated,’’ 
including during periods of extreme 
price volatility.91 

Further, the continuous nature of 
bitcoin trading does not support the 
finding that the bitcoin market is 
uniquely or inherently resistant to 
manipulation, and neither do linkages 
among markets, as BZX asserts.92 Even 
in the presence of continuous trading or 
linkages among markets, formal (such as 
those with consolidated quotations or 
routing requirements) or otherwise 
(such as in the context of the 
fragmented, global bitcoin markets), 
manipulation of asset prices, as a 
general matter, can occur simply 
through trading activity that creates a 
false impression of supply or demand.93 

In addition, BZX does not sufficiently 
contest the presence of possible sources 
of fraud and manipulation in the spot 
bitcoin market that the Commission has 
identified in previous orders, including: 
(1) as discussed above, ‘‘wash’’ 
trading; 94 (2) persons with a dominant 

position in bitcoin manipulating bitcoin 
pricing; (3) hacking of the bitcoin 
network and trading platforms; (4) 
malicious control of the bitcoin 
network; (5) trading based on material, 
non-public information (for example, 
plans of market participants to 
significantly increase or decrease their 
holdings in bitcoin, new sources of 
demand for bitcoin, or the decision of a 
bitcoin-based investment vehicle on 
how to respond to a ‘‘fork’’ in the 
bitcoin blockchain, which would create 
two different, non-interchangeable types 
of bitcoin) or based on the 
dissemination of false and misleading 
information; (6) manipulative activity 
involving purported ‘‘stablecoins,’’ 
including Tether (USDT); and (7) fraud 
and manipulation at bitcoin trading 
platforms.95 

Finally, BZX does not address risk 
factors specific to the bitcoin blockchain 
and bitcoin platforms, described in the 
Trust’s Registration Statement, that 
undermine the argument that the bitcoin 
market is inherently resistant to fraud 
and manipulation.96 For example, the 
Registration Statement acknowledges 
that ‘‘it may be possible for a bad actor 
to manipulate the [b]itcoin network and 
hinder transactions’’; that ‘‘[s]pot 
markets on which bitcoin trades are 
relatively new and largely unregulated, 
and, therefore, may be more exposed to 
fraud and security breaches than 
established, regulated exchanges for 
other financial assets or instruments, 
which could have a negative impact on 
the performance of the Trust’’; that 
‘‘[o]ver the past several years, a number 
of bitcoin spot markets have been closed 
or faced issues due to fraud, failure, 
security breaches or governmental 
regulations’’; that ‘‘[t]he nature of the 
assets held at bitcoin spot markets 
makes them appealing targets for 
hackers and a number of bitcoin spot 
markets have been victims of 
cybercrimes’’ and ‘‘[n]o bitcoin 
[platform] is immune from these risks’’; 
that ‘‘[t]he potential consequences of a 
spot market’s failure or failure to 
prevent market manipulation could 
adversely affect the value of the 
Shares[,] . . . . [t]he blockchain 
infrastructure could be used by certain 
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97 See Registration Statement at 4, 12–14, 18–20, 
28. See also Winklevoss Order, 83 FR at 37585. 

98 Notice, 87 FR at 33251. 
99 See id. at 33268, 33280. 
100 See id. at 33269. 

101 See id. 
102 See id. 
103 See id. 
104 See id. at 33269–70. 
105 See id. at 33270. 
106 See id. BZX states that, upon detection or 

external referral of suspect manipulative activities, 
the case is raised to the Price Integrity Oversight 
Board. These checks occur on an on-going, intraday 
basis, and any investigations are typically resolved 
promptly, in clear cases within minutes and in 
more complex cases same business day. According 
to BZX, the evidence uncovered will be turned over 
to the Data Provider’s Price Integrity Oversight 
Board for final decision and action. The Price 
Integrity Oversight Board may choose to pick an 
alternative ‘‘primary market’’ and may exclude such 
market from future inclusion in the Index 
methodology or choose to stand by the original 
published price upon fully evaluating all available 
evidence. It may also initiate an investigation of 

prior prices from such markets and shall evaluate 
evidence presented on a case-by-case basis. See id. 

107 The Exchange appears to use the terms ‘‘Lukka 
Prime price,’’ ‘‘Lukka price,’’ and ‘‘Index price’’ 
interchangeably. The Commission understands 
these terms to be interchangeable. 

108 See Notice, 87 FR at 33270. BZX also notes 
that the Index Provider provides certain quality 
assurance mechanisms with respect to ‘‘crypto price 
validation’’ based on current market conditions, 
internal system processes, and other assessments. 
See id. 

109 See id. at 33268; 33280. 
110 See id. 
111 See id. 
112 See id. 
113 See id. 

market participants to exploit arbitrage 
opportunities through schemes such as 
front-running, spoofing, pump-and- 
dump and fraud across different 
systems, platforms or geographic 
locations’’ . . . . and ‘‘[a]s a result of 
reduced oversight, these schemes may 
be more prevalent in digital asset 
markets than in the general market for 
financial products’’; that ‘‘many 
[bitcoin] spot markets and over-the- 
counter market venues . . . do not 
provide the public with significant 
information regarding their ownership 
structure, management teams, corporate 
practices or oversight of customer 
trading’’ and ‘‘many [bitcoin] spot 
markets lack certain safeguards put in 
place by more traditional exchanges to 
enhance the stability of trading on the 
exchange’’; that ‘‘[s]ecurity breaches, 
cyber-attacks, computer malware and 
computer hacking attacks have been a 
prevalent concern in relation to digital 
assets’’; and that the bitcoin blockchain 
could be vulnerable to a ‘‘51% attack,’’ 
in which a bad actor or actors that 
control a majority of the processing 
power dedicated to mining on the 
bitcoin network may be able to alter the 
bitcoin blockchain on which the bitcoin 
network and bitcoin transactions rely.97 
The Exchange also acknowledges in the 
proposed rule change that ‘‘largely 
unregulated currency and spot 
commodity markets do not provide the 
same protections as the markets that are 
subject to the Commission’s 
oversight.’’ 98 

(ii) Assertions Regarding the Index and 
the Create/Redeem Process 

(a) BZX’s Assertions 
BZX also argues that the Index, which 

would be used to value the Trust’s 
bitcoin, is itself resistant to 
manipulation based on the Index’s 
methodology.99 BZX states that the 
Index is a U.S. dollar-denominated 
composite reference rate for the price of 
bitcoin. The Index price is currently 
sourced from the following bitcoin 
platforms selected by the Data Provider 
based on a combination of qualitative 
and quantitative metrics: Binance, 
Bitfinex, Bitfiyer, Bittrex, Bitstamp, 
Coinbase Pro, Gemini, HitBTC, Huobi, 
Kraken, KuCoin, and Poloniex.100 
According to BZX, the Index 
methodology is intended to determine 
the fair market value for bitcoin by 
determining the ‘‘principal market’’ for 
bitcoin as of 4:00 p.m. E.T. daily. To 
rank the credibility and quality of each 

underlying bitcoin platform, the Data 
Provider dynamically assigns a score to 
the key characteristics for each 
platform.101 BZX states that the score 
determines which platform should be 
designated as the ‘‘principal market’’ at 
a given point of time by computing a 
weighted average of the values assigned 
to four different platform characteristics: 
(i) oversight; (ii) microstructure 
efficiency; (iii) data transparency; and 
(iv) data integrity.102 The methodology 
then applies a five-step weighting 
process for identifying a principal 
market and the last price on that 
market.103 Following this weighting 
process, an ‘‘executed exchange price’’ 
is assigned for bitcoin as of 4:00 p.m. 
E.T. The Data Provider takes the last 
traded prices at that moment in time on 
that trading venue for the relevant pair 
(bitcoin/USD) when determining the 
Index price.104 

BZX asserts that, because there are 
multiple bitcoin spot markets that may 
contribute prices to the Index price, in 
a well-arbitraged and fractured market, 
manipulation is more difficult as a 
malicious actor would need to 
manipulate multiple spot markets 
simultaneously to impact the Index 
price or dramatically skew the historical 
distribution of volume between the 
various platforms.105 In addition, BZX 
asserts that the Data Provider has 
dedicated resources and established 
committees to ensure all prices are 
representative of the market, and that 
any price challenges will result in an 
independent analysis of the price. This 
includes assessing whether the price 
from the selected platform is biased 
according to analyses designed to 
recognize patterns consistent with 
manipulative activity, such as a quick 
reversion to previous traded levels 
following a sharp price change or any 
significant deviations from the volume 
weighted average price on a particular 
platform or pricing on any other eligible 
platform.106 BZX further represents that, 

after the ‘‘Lukka Prime price’’ 107 is 
generated, the S&P DJI (‘‘Index 
Provider’’) performs independent 
quality checks as a second layer of 
validation to those employed by the 
Data Provider, and may submit a price 
challenge to the Data Provider. In such 
circumstances, according to BZX, the 
Data Provider will ‘‘perform an 
independent review of the price 
challenge to ensure the price is 
representative of the fair value of a 
particular cryptocurrency.’’ 108 

Simultaneously with its assertions 
regarding the Index, BZX also states 
that, because the Trust will engage in in- 
kind creations and redemptions only, 
the ‘‘manipulability of the Index [is] 
significantly less important.’’ 109 The 
Exchange elaborates that, ‘‘because the 
Trust will not accept cash to buy bitcoin 
in order to create new shares or . . . be 
forced to sell bitcoin to pay cash for 
redeemed shares, the price that the 
Sponsor uses to value the Trust’s bitcoin 
is not particularly important.’’ 110 
According to BZX, when authorized 
participants create Shares with the 
Trust, they would need to deliver a 
certain number of bitcoin per Share 
(regardless of the valuation used), and 
when they redeem with the Trust, they 
would similarly expect to receive a 
certain number of bitcoin per Share.111 
As such, BZX argues that, even if the 
price used to value the Trust’s bitcoin 
is manipulated, the ratio of bitcoin per 
Share does not change, and the Trust 
will either accept (for creations) or 
distribute (for redemptions) the same 
number of bitcoin regardless of the 
value.112 This, according to BZX, not 
only mitigates the risk associated with 
potential manipulation, but also 
discourages and disincentivizes 
manipulation of the Index because there 
is little financial incentive to do so.113 

(b) Analysis 

Based on the assertions made and the 
information provided with respect to 
the Index and the create/redeem 
process, the record is inadequate to 
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114 As discussed above, while the Exchange 
asserts that bitcoin prices on platforms with wash 
trades or other activity intended to manipulate the 
price of bitcoin would generally be ignored, the 
Commission has no basis on which to conclude that 
bitcoin platforms are insulated from prices of others 
that engage in or permit fraud or manipulation. See 
supra note 90 and accompanying text. 

115 See supra notes 89–90 and accompanying text. 

116 See USBT Order, 85 FR at 12601; WisdomTree 
Order, 86 FR at 69327; Kryptoin Order, 86 FR at 
74172; Valkyrie Order, 86 FR at 74161; SkyBridge 
Order, 87 FR at 3873; Ark 21Shares Order, 87 FR 
at 20021; Grayscale Order, 87 FR at 40309. 

117 See Registration Statement at 4, 12–13. 
118 See id. at 32. 

119 See id. 
120 See Notice, 87 FR at 33270. 
121 See also USBT Order, 85 FR at 12603–05; 

VanEck Order, 86 FR at 64545; WisdomTree Order, 
86 FR at 69328; Kryptoin Order, 86 FR at 74173. 

122 15 U.S.C. 78f(b)(5). 
123 17 CFR 240.19b–4(a)(6)(i). 

conclude that BZX has articulated other 
means to prevent fraud and 
manipulation that are sufficient to 
justify dispensing with the detection 
and deterrence of fraud and 
manipulation provided by a 
comprehensive surveillance-sharing 
agreement with a regulated market of 
significant size related to spot bitcoin. 

The record does not demonstrate that 
the proposed methodology for 
calculating the Index would make the 
proposed ETP resistant to fraud or 
manipulation sufficient to dispense 
with the ability to detect and deter fraud 
and manipulation that is provided by a 
comprehensive surveillance-sharing 
agreement with a regulated market of 
significant size related to spot bitcoin. 
Specifically, BZX has not assessed the 
possible influence that spot platforms 
not included among the Index’s 
underlying platforms would have on 
bitcoin prices used to calculate the 
Index.114 As discussed above, BZX does 
not sufficiently contest the presence of 
possible sources of fraud and 
manipulation in the spot bitcoin market 
generally.115 Instead, BZX focuses its 
analysis on the eligibility and attributes 
of the Index’s underlying platforms, the 
Index’s methodology for identifying a 
‘‘principal market,’’ and the procedures 
for determining whether an Index 
pricing input was subject to 
manipulation. In doing so, what the 
Exchange does not address is that, to the 
extent that trading on spot bitcoin 
platforms not directly used to calculate 
the Index affects prices on the Index’s 
underlying platforms, the activities on 
those other platforms—where various 
kinds of fraud and manipulation from a 
variety of sources may be present and 
persist—may affect whether the Index is 
resistant to manipulation. Importantly, 
the record does not demonstrate that 
these possible sources of fraud and 
manipulation in the broader spot bitcoin 
market do not affect the Index’s 
underlying platforms that represent a 
portion of the spot bitcoin market. To 
the extent that fraudulent and 
manipulative trading on the broader 
bitcoin market could influence prices or 
trading activity on the platforms 
underlying the Index, the platforms 
underlying the Index (and thus the 

Index) would not be inherently resistant 
to manipulation.116 

Moreover, the Exchange’s assertions 
that the Index’s methodology helps 
make the Index resistant to 
manipulation conflict with the 
Registration Statement. Specifically, the 
Registration Statement represents, 
among other things, that ‘‘[s]pot markets 
on which bitcoin trades are relatively 
new and largely unregulated, and, 
therefore, may be more exposed to fraud 
and security breaches than established, 
regulated exchanges for other financial 
assets or instruments’’; and that ‘‘[t]he 
potential consequences of a spot 
market’s failure or failure to prevent 
market manipulation could adversely 
affect the value of the Shares[,] . . . . 
[t]he blockchain infrastructure could be 
used by certain market participants to 
exploit arbitrage opportunities through 
schemes such as front-running, 
spoofing, pump-and-dump and fraud 
across different systems, platforms or 
geographic locations’’ . . . . and ‘‘[a]s a 
result of reduced oversight, these 
schemes may be more prevalent in 
digital asset markets than in the general 
market for financial products.’’ 117 The 
Index’s underlying bitcoin platforms are 
a subset of the bitcoin trading venues 
currently in existence. 

The Registration Statement also states, 
specifically with respect to the Index, 
that ‘‘[p]ricing sources used by the 
Index are digital asset spot markets that 
facilitate the buying and selling of 
bitcoin and other digital assets’’ and that 
‘‘[a]lthough many pricing sources refer 
to themselves as ‘exchanges,’ they are 
not registered with, or supervised by, 
the [Commission] or [Commodity 
Futures Trading Commission] and do 
not meet the regulatory standards of a 
national securities exchange or 
designated contract market,’’ and ‘‘[f]or 
these reasons, among others, purchases 
and sales of bitcoin may be subject to 
temporary distortions or other 
disruptions . . . . [which] could affect 
the price of bitcoin used in Index 
calculations and, therefore, could 
adversely affect the bitcoin price as 
reflected by the Index.’’ 118 The Sponsor 
further states in the Registration 
Statement that ‘‘[t]he Index is based on 
various inputs which include price data 
from various third-party bitcoin spot 
markets’’ and that ‘‘[t]he Index Provider 
does not guarantee the validity of any of 
these inputs, which may be subject to 

technological error, manipulative 
activity, or fraudulent reporting from 
their initial source.’’ 119 Moreover, the 
Exchange describes a process through 
which the Data Provider may select an 
‘‘alternative primary market’’ upon 
detection or referral of suspect 
manipulative activities.120 Although the 
Sponsor raises concerns regarding fraud 
and security of bitcoin platforms in the 
Registration Statement, as well as 
concerns specific to the Index’s 
underlying bitcoin platforms, leading to 
the potential need for an ‘‘alternative’’ 
basis for the Index price, the Exchange 
does not explain how or why such 
concerns are consistent with its 
assertion that the Index is resistant to 
fraud and manipulation. 

In addition, BZX represents that, to 
rank the credibility and quality of each 
underlying bitcoin platform, the Data 
Provider dynamically assigns a score to 
the key characteristics for each platform, 
namely: (i) oversight; (ii) microstructure 
efficiency; (iii) data transparency; and 
(iv) data integrity. BZX states that the 
score determines which platform should 
be designated as the ‘‘principal market’’ 
and derives the Index price from such 
market. However, the existing level of 
oversight of the Index’s underlying 
bitcoin platforms, whose trade flows 
might contribute to the Index, is not 
equivalent to the obligations, authority, 
and oversight of national securities 
exchanges or futures exchanges and 
therefore is not an appropriate 
substitute.121 For example, the 
Commission’s market oversight of 
national securities exchanges includes 
substantial requirements, including the 
requirement to have rules that are 
‘‘designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest.’’ 122 Moreover, national 
securities exchanges must file proposed 
rules with the Commission regarding 
certain material aspects of their 
operations,123 and the Commission has 
the authority to disapprove any such 
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124 Section 6 of the Exchange Act, 15 U.S.C. 78f, 
requires national securities exchanges to register 
with the Commission and requires an exchange’s 
registration to be approved by the Commission, and 
Section 19(b) of the Exchange Act, 15 U.S.C. 78s(b), 
requires national securities exchanges to file 
proposed rule changes with the Commission and 
provides the Commission with the authority to 
disapprove proposed rule changes that are not 
consistent with the Exchange Act. Designated 
contract markets (‘‘DCMs’’) (commonly called 
‘‘futures markets’’) registered with and regulated by 
the CFTC must comply with, among other things, 
a similarly comprehensive range of regulatory 
principles and must file rule changes with the 
CFTC. See, e.g., Designated Contract Markets 
(DCMs), CFTC, available at http://www.cftc.gov/ 
IndustryOversight/TradingOrganizations/DCMs/ 
index.htm. 

125 See Winklevoss Order, 83 FR at 37597. The 
Commission notes that the New York State 
Department of Financial Services (‘‘NYSDFS’’) has 
issued ‘‘guidance’’ to supervised virtual currency 
business entities, stating that these entities must 
‘‘implement measures designed to effectively 
detect, prevent, and respond to fraud, attempted 
fraud, and similar wrongdoing.’’ See Maria T. Vullo, 
Superintendent of Financial Services, NYSDFS, 
Guidance on Prevention of Market Manipulation 
and Other Wrongful Activity (Feb. 7, 2018), 
available at https://www.dfs.ny.gov/docs/legal/ 
industry/il180207.pdf. The NYSDFS recognizes that 
its ‘‘guidance is not intended to limit the scope or 
applicability of any law or regulation’’ (id.), which 
would include the Exchange Act. Nothing in the 
record evidences whether the Index’s underlying 
bitcoin platforms have complied with this NYSDFS 
guidance. Further, as stated previously, there are 
substantial differences between the NYSDFS and 
the Commission’s regulation. Anti-money 
laundering (‘‘AML’’) and know-your-customer 
(‘‘KYC’’) policies and procedures, for example, have 
been referenced in other bitcoin-based ETP 
proposals as a purportedly alternative means by 
which such ETPs would be uniquely resistant to 
manipulation. The Commission has previously 
concluded that such AML and KYC policies and 
procedures do not serve as a substitute for, and are 
not otherwise dispositive in the analysis regarding 
the importance of, having a surveillance-sharing 
agreement with a regulated market of significant 
size relating to bitcoin. For example, AML and KYC 
policies and procedures do not substitute for the 
sharing of information about market trading activity 
or clearing activity and do not substitute for 
regulation of a national securities exchange. See 
USBT Order, 85 FR at 12603 n.101. See also, e.g., 
WisdomTree Order, 86 FR at 69328 n.95; Kryptoin 
Order, 86 FR at 74173 n.98. 

126 See USBT Order, 85 FR at 12603–05 and 
n.101; VanEck Order, 86 FR at 64545 and n.89; 
WisdomTree Order, 86 FR at 69328 and n.95; 
Kryptoin Order, 86 FR at 74173 and n.98; ARK 
21Shares Order, 87 FR at 20021–22 and n.107; 
Grayscale Order, 87 FR at 40308 and n.110. 

127 See, e.g., WisdomTree Order, 86 FR at 69328; 
Valkyrie Order, 86 FR at 74162; ARK 21Shares 
Order, 87 FR at 20022. 

128 See WisdomTree Order, 86 FR at 69329; One 
River Order, 87 FR at 33556; Grayscale Order, 87 
FR at 40310. The Data Provider does not itself 
exercise governmental regulatory authority. Rather, 
the Data Provider is a privately-held company that 
provides crypto asset data products. See https://
lukka.tech/. The Sponsor has engaged the Data 
Provider in a commercial relationship to provide 
inputs for the Index. See Notice, 87 FR at 33269 
n.72. 

129 See, e.g., Securities Exchange Act Release Nos. 
80840 (June 1, 2017) 82 FR 26534 (June 7, 2017) 
(SR–NYSEArca–2017–33) (approving the listing and 
trading of shares of certain trusts seeking to track 
the Solactive GLD EUR Gold Index, Solactive GLD 
GBP Gold Index, and the Solactive GLD JPY Gold 
Index). 

130 See WisdomTree Order, 86 FR at 69327–28; 
ARK 21Shares Order, 87 FR at 20021–22. 

131 The Commission has previously considered 
and rejected similar arguments about the valuation 
of bitcoin according to a benchmark or reference 
price. See, e.g., SolidX Order, 82 FR at 16258; 
Winklevoss Order, 83 FR at 37587–90; USBT Order, 
85 FR at 12599–601; WisdomTree Order, 86 FR at 
69327–29;Valkyrie Order, 86 FR at 74162; ARK 
21Shares Order, 87 FR at 20022; Grayscale Order, 
87 FR at 40310. 

132 See supra note 36 and accompanying text. 
133 See Notice, 87 FR at 33271. According to the 

Exchange, to create, ‘‘the total deposit of bitcoin 
required is an amount of bitcoin that is in the same 
proportion to the total assets of the Trust, net of 
accrued expenses and other liabilities, on the date 
the order to purchase is properly received, as the 
number of Shares to be created under the purchase 
order is in proportion to the total number of Shares 
outstanding on the date the order is received.’’ The 
required deposit is determined ‘‘for a given day by 
dividing the number of bitcoin held by the Trust as 
of the opening of business on that business day, 
adjusted for the amount of bitcoin constituting 
estimated accrued but unpaid fees and expenses of 
the Trust as of the opening of business on that 
business day, by the quotient of the number of 
Shares outstanding at the opening of business 
divided by 5,000.’’ 

rule that is not consistent with the 
requirements of the Exchange Act.124 
Thus, national securities exchanges are 
subject to Commission oversight of, 
among other things, their governance, 
membership qualifications, trading 
rules, disciplinary procedures, 
recordkeeping, and fees.125 The Index’s 
underlying spot bitcoin platforms have 
none of these requirements—none are 
registered as a national securities 
exchange and none are comparable to a 
national securities exchange or futures 
exchange.126 

In addition, although BZX argues that 
the Data Provider’s various procedures 

of Index oversight helps to identify 
patterns consistent with manipulative 
activity, the record does not suggest that 
the purported oversight represents a 
unique measure to resist or prevent 
fraud or manipulation beyond 
protections that exist in traditional 
securities or commodities markets.127 
Rather, the oversight performed by the 
Data Provider of the Index’s underlying 
bitcoin platforms appears to be for the 
purpose of ensuring the accuracy and 
integrity of the Index. Such Index 
accuracy and integrity oversight serves 
a fundamentally different purpose as 
compared to the regulation of national 
securities exchanges and the 
requirements of the Exchange Act. 
While the Commission recognizes that 
this may be an important function in 
ensuring the integrity of the Index, such 
requirements do not imbue the Data 
Provider or the Index’s underlying 
platforms with regulatory authority 
similar to that which the Exchange Act 
confers upon self-regulatory 
organizations such as national securities 
exchanges.128 Furthermore, other 
commodity-based ETPs approved by the 
Commission for listing and trading 
utilize reference rates or indices 
administered by similar data providers 
or benchmark administrators,129 and the 
Commission has not, in those instances, 
dispensed with the detection and 
deterrence of fraud and manipulation 
provided by a comprehensive 
surveillance-sharing agreement with a 
regulated market of significant size 
related to the underlying assets. 

The Commission thus concludes that 
the Exchange has not demonstrated that 
its Index methodology makes the 
proposed ETP resistant to manipulation. 
While the proposed procedures for 
calculating the Index using only prices 
from the Index’s underlying platforms 
are intended to provide some degree of 
protection against attempts to 
manipulate the Index, these procedures 
are not sufficient for the Commission to 

dispense with the detection and 
deterrence of fraud and manipulation 
provided by a comprehensive 
surveillance-sharing agreement with a 
regulated market of significant size 
related to spot bitcoin.130 

Further, BZX does not explain the 
significance of the Index’s purported 
resistance to manipulation to the overall 
analysis of whether the proposal to list 
and trade the Shares is designed to 
prevent fraud and manipulation.131 To 
the extent that BZX’s argument is that 
the price of the Trust’s Shares would be 
resistant to manipulation if the Index is 
resistant to manipulation, BZX has not 
established in the record a basis for this 
conclusion because BZX has not 
established a link between the price of 
the Shares and the Index, either in the 
primary or secondary market. The Trust 
uses the Index to calculate the value of 
the bitcoin it holds according to the 
methodology discussed above.132 
However, the Trust will create or 
redeem baskets in the primary market 
only upon the receipt or distribution of 
bitcoins from/to authorized participants, 
and only for the amount of bitcoin 
represented by the Shares in such 
baskets, without reference to the value 
of such bitcoin as determined by the 
Index or otherwise.133 In the secondary 
market, the Shares would trade at 
market-based prices, and market 
participants may or may not take into 
account the value of bitcoin as 
measured by the Index in determining 
such prices. The Exchange provides no 
information on the relationship between 
the Index and secondary market prices 
generally, or how the use of the Index 
would mitigate fraud and manipulation 
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134 See WisdomTree Order, 86 FR at 69329 and 
n.108; Valkyrie Order, 86 FR at 74162; ARK 
21Shares Order, 87 FR at 20022; Grayscale Order, 
87 FR at 40310. 

135 See supra notes 109–113 and accompanying 
text. 

136 Notice, 87 FR at 33280 (‘‘While the Sponsor 
believes that the Index which it uses to value the 
Trust’s bitcoin is itself resistant to manipulation 
based on the methodology further described below, 
the fact that creations and redemptions are only 
available in-kind makes the manipulability of the 
Index significantly less important.’’). 

137 Id. (concluding that ‘‘because the Trust will 
not accept cash to buy bitcoin in order to create 
new shares or, barring a forced redemption of the 
Trust or under other extraordinary circumstances, 
be forced to sell bitcoin to pay cash for redeemed 
shares, the price that the Sponsor uses to value the 
Trust’s bitcoin is not particularly important’’). 

138 See WisdomTree Order, 86 FR at 69329; ARK 
21Shares Order, 87 FR at 20022. 

139 See Winklevoss Order, 83 FR at 37589–90; 
USBT Order, 85 FR at 12607–08; WisdomTree 
Order, 86 FR at 69329; ARK 21Shares Order, 87 FR 
at 20022. 

140 See, e.g., iShares COMEX Gold Trust, 
Securities Exchange Act Release No. 51058 (Jan. 19, 
2005), 70 FR 3749, 3751–55 (Jan. 26, 2005) (SR– 
Amex–2004–38); iShares Silver Trust, Securities 
Exchange Act Release No. 53521 (Mar. 20, 2006), 71 
FR 14969, 14974 (Mar. 24, 2006) (SR–Amex–2005– 
072). 

141 Putting aside the Exchange’s various 
assertions about the nature of bitcoin and the 
bitcoin market, the Index, and the Shares, the 
Exchange also does not address concerns the 
Commission has previously identified, including 
the susceptibility of bitcoin markets to potential 
trading on material, non-public information (such 
as plans of market participants to significantly 
increase or decrease their holdings in bitcoin; new 
sources of demand for bitcoin; the decision of a 
bitcoin-based investment vehicle on how to 
respond to a ‘‘fork’’ in the bitcoin blockchain, 
which would create two different, non- 
interchangeable types of bitcoin), or to the 
dissemination of false or misleading information. 
See Winklevoss Order, 83 FR at 37585. See also 
USBT Order, 85 FR at 12600–01. 

142 See Winklevoss Order, 83 FR at 37594. 
143 See id. at 37580 n.19. 

144 See Notice, 87 FR at 33262. 
145 While the Commission recognizes that the 

CFTC regulates the CME, the CFTC is not 
responsible for direct, comprehensive regulation of 
the underlying spot bitcoin market. See Winklevoss 
Order, 83 FR at 37587, 37599. See also WisdomTree 
Order, 86 FR at 69330 n.118; Kryptoin Order, 86 FR 
at 74174 n.119; SkyBridge Order, 87 FR at 3874 
n.80; Wise Origin Order, 87 FR at 5534 n.93; ARK 
21Shares Order, 87 FR at 20023 n.121; Bitwise 
Order, 87 FR at 40286 n.54; Grayscale Order, 87 FR 
at 40311 n.138. 

146 See, e.g., USBT Order, 85 FR at 12612 
(‘‘[E]stablishing a lead-lag relationship between the 
bitcoin futures market and the spot market is 
central to understanding whether it is reasonably 
likely that a would-be manipulator of the ETP 
would need to trade on the bitcoin futures market 
to successfully manipulate prices on those spot 
platforms that feed into the proposed ETP’s pricing 
mechanism. In particular, if the spot market leads 
the futures market, this would indicate that it 
would not be necessary to trade on the futures 
market to manipulate the proposed ETP, even if 
arbitrage worked efficiently, because the futures 
price would move to meet the spot price.’’). When 
considering past proposals for spot bitcoin ETPs, 
the Commission has discussed whether there is a 
lead-lag relationship between the regulated market 
(e.g., the CME) and the market on which the assets 
held by the ETP would have traded (i.e., spot 
bitcoin platforms), as part of an analysis of whether 
a would-be manipulator of the spot bitcoin ETP 
would need to trade on the regulated market to 
effect such manipulation. See, e.g., USBT Order, 85 
FR at 12612. See also VanEck Order, 86 FR at 
64547; WisdomTree Order, 86 FR at 69330–31; 
Kryptoin Order, 86 FR at 74175–76; SkyBridge 

Continued 

of the Shares in the secondary 
market.134 

Moreover, the Exchange’s arguments 
are contradictory. While arguing that the 
Index is resistant to manipulation, the 
Exchange simultaneously downplays 
the importance of the Index in light of 
the Trust’s in-kind creation and 
redemption mechanism.135 The 
Exchange points out that the Trust will 
create and redeem Shares in-kind, not in 
cash, which renders the NAV 
calculation, and thereby the ability to 
manipulate NAV, ‘‘significantly less 
important.’’ 136 In BZX’s own words, the 
Trust will not accept cash to buy bitcoin 
in order to create Shares or sell bitcoin 
to pay cash for redeemed Shares, so the 
price that the Sponsor uses to value the 
Trust’s bitcoin ‘‘is not particularly 
important.’’ 137 If the Index that the 
Trust uses to value the Trust’s bitcoin 
‘‘is not particularly important,’’ it 
follows that the Index’s resistance to 
manipulation is not material to the 
Shares’ susceptibility to fraud and 
manipulation. As the Exchange does not 
address or provide any analysis with 
respect to these issues, the Commission 
cannot conclude that the Index aids in 
the determination that the proposal to 
list and trade the Shares is designed to 
prevent fraudulent and manipulative 
acts and practices.138 

Finally, the Commission finds that 
BZX has not demonstrated that in-kind 
creations and redemptions provide the 
Shares with a unique resistance to 
manipulation. The Commission has 
previously addressed similar 
assertions.139 As the Commission stated 
before, in-kind creations and 
redemptions are a common feature of 
ETPs, and the Commission has not 
previously relied on the in-kind creation 
and redemption mechanism as a basis 

for excusing exchanges that list ETPs 
from entering into surveillance-sharing 
agreements with significant, regulated 
markets related to the portfolio’s 
assets.140 Accordingly, the Commission 
is not persuaded here that the Trust’s in- 
kind creations and redemptions afford it 
a unique resistance to manipulation.141 

(2) Assertions That BZX Has Entered 
Into a Comprehensive Surveillance- 
Sharing Agreement With a Regulated 
Market of Significant Size Related to the 
Underlying Bitcoin Assets 

As BZX has not demonstrated that 
other means besides surveillance- 
sharing agreements will be sufficient to 
prevent fraudulent and manipulative 
acts and practices, the Commission next 
examines whether the record supports 
the conclusion that BZX has entered 
into a comprehensive surveillance- 
sharing agreement with a regulated 
market of significant size related to the 
underlying bitcoin assets. In this 
context, the term ‘‘market of significant 
size’’ includes a market (or group of 
markets) as to which (i) there is a 
reasonable likelihood that a person 
attempting to manipulate the ETP 
would also have to trade on that market 
to successfully manipulate the ETP, so 
that a surveillance-sharing agreement 
would assist in detecting and deterring 
misconduct, and (ii) it is unlikely that 
trading in the ETP would be the 
predominant influence on prices in that 
market.142 

As the Commission has explained, it 
considers two markets that are members 
of the ISG to have a comprehensive 
surveillance-sharing agreement with one 
another, even if they do not have a 
separate bilateral surveillance-sharing 
agreement.143 Accordingly, based on the 
common membership of BZX and the 

CME in the ISG,144 BZX has the 
equivalent of a comprehensive 
surveillance-sharing agreement with the 
CME. However, while the Commission 
recognizes that the CFTC regulates the 
CME futures market,145 including the 
CME bitcoin futures market, and thus 
such market is ‘‘regulated,’’ in the 
context of the proposed ETP, the record 
does not, as explained further below, 
establish that the CME bitcoin futures 
market is a ‘‘market of significant size’’ 
related to spot bitcoin, the underlying 
bitcoin assets that would be held by the 
Trust. 

(i) Whether There Is a Reasonable 
Likelihood That a Person Attempting To 
Manipulate the ETP Would Also Have 
To Trade on the CME Bitcoin Futures 
Market To Successfully Manipulate the 
ETP 

The first prong in establishing 
whether the CME bitcoin futures market 
constitutes a ‘‘market of significant size’’ 
related to spot bitcoin is the 
determination that there is a reasonable 
likelihood that a person attempting to 
manipulate the ETP would have to trade 
on the CME bitcoin futures market to 
successfully manipulate the ETP. In 
previous Commission orders, the 
Commission explained that the lead-lag 
relationship between the bitcoin futures 
market and the spot market is ‘‘central’’ 
to understanding this first prong.146 
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Order, 87 FR at 3875–76; Wise Origin Order, 87 FR 
at 5535–36, 5539–40; ARK 21Shares Order, 87 FR 
at 20023–24; Bitwise Order, 87 FR at 40287–89; 
Grayscale Order, 87 FR at 40311–13. 

147 See Notice, 87 FR at 33261 (citing to Hu, Y., 
Hou, Y. and Oxley, L. (2019), ‘‘What role do futures 
markets play in Bitcoin pricing? Causality, 
cointegration and price discovery from a time- 
varying perspective’’ (available at: https://
www.ncbi.nlm.nih.gov/pmc/articles/PMC7481826/) 
(‘‘Hu, Hou & Oxley’’)). The Exchange references the 
following conclusion from the ‘‘time-varying price 
discovery’’ section of Hu, Hou & Oxley: ‘‘There 
exist no episodes where the Bitcoin spot markets 
dominates the price discovery processes with 
regard to Bitcoin futures. This points to a 
conclusion that the price formation originates solely 
in the Bitcoin futures market. We can, therefore, 
conclude that the Bitcoin futures markets dominate 
the dynamic price discovery process based upon 
time-varying information share measures. Overall, 
price discovery seems to occur in the Bitcoin 
futures markets rather than the underlying spot 
market based upon a time-varying perspective.’’ Id. 
at n.59. 

148 Although it is unclear in the filing, the 
Commission believes the Exchange is referring to 
the Sponsor’s research discussed above relating to 
correlation of the bitcoin markets (see supra notes 
54–64 and accompanying text). 

149 See Notice, 87 FR at 33262; 33273. 
150 See id. 
151 See id. 

152 Id. 
153 See also USBT Order, 85 FR at 12611; 

WisdomTree Order, 86 FR at 69330–31; Wise Origin 
Order, 87 FR at 5535; NYDIG Order, 87 FR at 14938; 
Global X Order, 87 FR at 14920; ARK 21Shares, 87 
FR at 20024; Bitwise Order, 87 FR at 40288–89; 
Grayscale Order, 87 FR at 40312–13. 

154 See supra note 147. 
155 See, e.g., WisdomTree Order, 86 FR at 69331 

(discussing that the paper’s use of daily price data, 
as opposed to intraday prices, may not be able to 
distinguish which market incorporates new 
information faster; and discussing that the paper 
found inconclusive evidence that futures prices 
lead spot bitcoin prices—in particular, that the 
months at the end of the paper’s sample period 
showed, using Granger causality methodology, that 
the spot market was the leading market—and that 
the record did not include evidence to explain why 
this would not indicate a shift towards prices in the 
spot market leading the futures market that would 
be expected to persist into the future). See also 
USBT Order, 85 FR at 12613 n.244. 

156 See ARK 21Shares Order, 87 FR at 20024; 
WisdomTree Order, 86 FR at 69331. The paper 
finds that the CME bitcoin futures market 
dominates the spot markets in terms of Granger 
causality, but that the causal relationship is bi- 
directional, and a Granger causality episode from 
March 2019 to June/July 2019 runs from bitcoin 
spot prices to CME bitcoin futures prices. The paper 
concludes: ‘‘[T]he Granger causality episodes are 
not constant throughout the whole sample period. 
Via our causality detection methods, market 
participants can identify when markets are being 
led by futures prices and when they might not be.’’ 
See Hu, Hou & Oxley, supra note 130. 

157 Although the Exchange points to the Sponsor’s 
research discussed above relating to correlation of 
the bitcoin markets (see supra notes 54–64 and 
accompanying text) to support the conclusion that 
the CME bitcoin futures market ‘‘is the leading 
market for bitcoin price formation,’’ (see Notice, 87 
FR at 33262) the Sponsor’s analysis does not appear 
to reach any conclusions regarding the lead-lag 
relationship between the CME bitcoin futures 
market and the spot bitcoin market. Moreover, as 
discussed above, even accepting at face value the 
Sponsor’s statistical results, such results would 
only indicate that spot bitcoin prices during the 
sample period tended to move in tandem, not that 
the CME bitcoin futures market leads bitcoin price 
formation. See supra notes 81–82 and 
accompanying text. See also infra note 198 and 
accompanying paragraph regarding the 
contradictory conclusions that the Exchange 
appears to make with the Sponsor’s statistical 
results. 

158 As the academic literature and listing 
exchanges’ analyses pertaining to the pricing 
relationship between the CME bitcoin futures 
market and spot bitcoin market have developed, the 
Commission has critically reviewed those materials. 
See WisdomTree Order II, 87 FR at 62476–77; 
Grayscale Order, 87 FR at 40311–13; Bitwise Order, 
87 FR at 40286–89; ARK 21Shares Order, 87 FR at 
20024; Global X Order, 87 FR at 14920; Wise Origin 
Order, 87 FR at 5535–36, 5539–40; Kryptoin Order, 
86 FR at 74176; WisdomTree Order, 86 FR at 
69330–32; VanEck Order, 86 FR at 64547–48; USBT 
Order, 85 FR at 12613. 

159 See supra note 146. 
160 In addition, BZX fails to address the 

relationship (if any) between prices on other bitcoin 
futures markets and the CME bitcoin futures 
market, the bitcoin spot market, and/or the bitcoin 
platforms underlying the Index, or where price 
formation occurs when the entirety of bitcoin 
futures markets, not just the CME, is considered. 
See ARK 21Shares Order, 87 FR at 20024 n.147; 
VanEck Order, 86 FR at 64547–48; WisdomTree 
Order, 86 FR at 69331; Kryptoin Order, 86 FR at 
74176; Wise Origin Order, 87 FR at 5535. 

161 See supra notes 149–152. 

(a) BZX’s Assertions 

According to the Exchange, 
‘‘academic research . . . supports the 
thesis that [CME bitcoin futures] pricing 
leads the spot market and, thus, a 
person attempting to manipulate the 
Shares would also have to trade on that 
market to manipulate the ETP.’’ 147 The 
Exchange further asserts that, 
‘‘[a]ccording to the Sponsor’s research 
presented above,’’ 148 the CME bitcoin 
futures market ‘‘is the leading market for 
bitcoin price formation.’’ 149 BZX argues 
that, where CME bitcoin futures lead the 
price in the spot market such that a 
potential manipulator of the bitcoin spot 
market (beyond just the constituents of 
the Index) would have to participate in 
the CME bitcoin futures market, it 
follows that a potential manipulator of 
the Shares would similarly have to 
transact in the CME bitcoin futures 
market ‘‘because the Index is based on 
spot prices.’’ 150 Further, BZX asserts 
that the Trust only allows for in-kind 
creation and redemption, which reduces 
the potential for manipulation of the 
Shares through manipulation of the 
Index or any of its individual 
constituents, again emphasizing that a 
potential manipulator of the Shares 
would have to manipulate the entirety 
of the bitcoin spot market, which is led 
by the CME bitcoin futures market.151 
As such, BZX believes that the 
significant market test outlined above is 
satisfied and that common membership 
in ISG between the Exchange and the 
CME would assist the listing exchange 

in detecting and deterring misconduct 
in the Shares.152 

(b) Analysis 
The record does not demonstrate that 

there is a reasonable likelihood that a 
person attempting to manipulate the 
proposed ETP would have to trade on 
the CME bitcoin futures market to 
successfully manipulate the proposed 
ETP. First, the econometric evidence in 
the record for the proposal does not 
support the conclusion that an 
interrelationship exists between the 
CME bitcoin futures market and the spot 
bitcoin market such that it is reasonably 
likely that a person attempting to 
manipulate the proposed ETP would 
also have to trade on the CME bitcoin 
futures market.153 The Exchange and the 
Sponsor exclusively rely on the findings 
of one section of the Hu, Hou & Oxley 
paper; 154 however, they do not address 
issues that the Commission has 
previously raised with respect to this 
single paper.155 As the Commission 
previously explained, including in the 
ARK 21Shares Order, the findings of 
this paper’s Granger causality analysis, 
which is widely used to formally test for 
lead-lag relationships, are concededly 
mixed.156 

Moreover, BZX does not present any 
other data supporting its conclusion. 
Specifically, the Exchange does not 
provide any additional evidence of an 
interrelationship between the CME 
bitcoin futures market, which is the 

regulated market, and spot bitcoin 
platforms, which are the markets on 
which the assets held by the proposed 
ETP would trade.157 As discussed in 
previous disapprovals, including the 
ARK 21Shares Order, analyses regarding 
whether the CME bitcoin futures market 
leads the spot market remain 
inconclusive.158 Thus, as in previous 
disapprovals, because the lead-lag 
analysis regarding whether the CME 
bitcoin futures market leads the spot 
market is ‘‘central’’ to understanding the 
first prong, 159 the Commission 
determines that the evidence in the 
record is inadequate to conclude that an 
interrelationship exists between the 
CME bitcoin futures market and the spot 
bitcoin market such that it is reasonably 
likely that a person attempting to 
manipulate the proposed ETP would 
have to trade on the CME bitcoin futures 
market to successfully manipulate the 
proposed ETP.160 

The Exchange also makes additional 
assertions 161 that are conclusory and 
presuppose, without additional 
supporting evidence, that the CME 
bitcoin futures market leads the price in 
the spot bitcoin market. For example, 
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162 Notice, 87 FR at 33262. 
163 See id. 
164 See supra notes 131–134 and accompanying 

text. 
165 Notice, 87 FR at 33262 (‘‘the Trust only allows 

for in-kind creation and redemption, which reduces 
the potential for manipulation of the Shares through 
manipulation of the Index or any of its individual 
constituents, again emphasizing that a potential 
manipulator of the Shares would have to 
manipulate the entirety of the bitcoin spot market, 
which is led by the [CME] [b]itcoin [f]utures 
market.’’). 

166 See Winklevoss Order, 83 FR at 37594; USBT 
Order, 85 FR at 12596–97. 

167 BZX states that the CME began to offer trading 
in bitcoin futures in 2017. See Notice, 87 FR at 
33256. According to BZX, nearly every measurable 
metric related to CME bitcoin futures contracts, 
which trade and settle like other cash-settled 
commodity futures contracts, has ‘‘trended 
consistently up since launch.’’ See id. For example, 
according to BZX, from March 28, 2022, through 
April 22, 2022, there was approximately $1.3 
billion in notional trading volume in CME bitcoin 
futures on a daily basis, and notional volume was 
never below $670 million. See id. at 33252. 
Additionally, BZX states that open interest was over 
$2 billion for the entirety of the period, and at one 
point was over $3 billion. See id. According to the 
Sponsor, the increase in the volume on the CME is 
reflected in a higher proportion of the bitcoin 
market share, based on the proportion of the total 
monthly volume of bitcoin futures traded on the 
CME in relation to the total spot bitcoin volume on 
digital asset platforms. See id. at 33256. BZX states 
that that proportion of volume traded on CME has 
increased from less than 5% at inception, to more 
than 20% over three and a half years. See id. 

168 According to BZX, as of December 1, 2021, the 
total market cap of all bitcoin in circulation was 
approximately $1.08 trillion. See id. at 33250 n.25. 

169 See id. at 33262, 33273. 
170 See id. According to BZX, these statistics are 

based on samples of bitcoin liquidity in U.S. dollars 
(excluding stablecoins or Euro liquidity) based on 
executable quotes on Coinbase Pro, Gemini, 
Bitstamp, Kraken, LMAX Exchange, BinanceUS, 
and OKCoin during February 2021. See id. at 33262 
n.68; 33273 n.90. 

171 Id. at 33262, 33273. 
172 See id. 

173 See id. 
174 See supra Section III.B.2.i.b. 
175 See VanEck Order, 86 FR at 64548–59; 

WisdomTree Order, 86 FR at 69332–33; Kryptoin 
Order, 86 FR at 74177; SkyBridge Order, 87 FR at 
3879; Wise Origin Order, 87 FR at 5537; ARK 
21Shares Order, 87 FR at 20025; Global X Order, 
87 FR at 14921. 

the Exchange’s assertion that ‘‘a 
potential manipulator of the Shares 
would. . . have to transact in the CME 
[b]itcoin [f]utures market because the 
Index is based on spot prices’’ 162 
presupposes that ‘‘[CME] [b]itcoin 
[f]utures lead the price in the spot 
market’’ 163 and assumes a link between 
the Index and the Shares that, as 
discussed above,164 the Exchange has 
not established. Likewise, the Exchange 
states that the Trust’s in-kind create/ 
redeem process supports the conclusion 
that a would-be manipulator would 
have to trade on the CME bitcoin futures 
market to successfully manipulate the 
proposed ETP because the spot bitcoin 
market ‘‘is led by the CME [b]itcoin 
[f]utures market.’’ 165 However, as 
discussed already, the evidence in the 
record is inadequate to conclude that 
CME bitcoin futures prices lead spot 
bitcoin prices, and, as also discussed 
further above, BZX has not 
demonstrated that in-kind creations and 
redemptions provide the Shares with a 
unique resistance to manipulation. 

The Commission thus concludes that 
the information that BZX provides is not 
sufficient to support a determination 
that it is reasonably likely that a would- 
be manipulator of the proposed ETP 
would have to trade on the CME bitcoin 
futures market to successfully 
manipulate the proposed ETP. 
Therefore, the information in the record 
also does not establish that the CME 
bitcoin futures market is a ‘‘market of 
significant size’’ related to the assets to 
be held by the proposed ETP. 

(ii) Whether It Is Unlikely That Trading 
in the Proposed ETP Would Be the 
Predominant Influence on Prices in the 
CME Bitcoin Futures Market 

The second prong in establishing 
whether the CME bitcoin futures market 
constitutes a ‘‘market of significant size’’ 
related to spot bitcoin is the 
determination that it is unlikely that 
trading in the proposed ETP would be 
the predominant influence on prices in 
the CME bitcoin futures market.166 

(a) BZX’s Assertions 
BZX asserts that trading in the Shares 

would not be the predominant force on 
prices in the CME bitcoin futures market 
(or spot market) because of the 
significant volume in the CME bitcoin 
futures market,167 the size of bitcoin’s 
market capitalization,168 and the 
significant liquidity available in the spot 
market.169 BZX further provides that, 
according to February 2021 data, the 
cost to buy or sell $5 million worth of 
bitcoin averages roughly 10 basis points 
with a market impact of 30 basis 
points.170 For a $10 million market 
order, the cost to buy or sell is roughly 
20 basis points with a market impact of 
50 basis points. According to the 
Exchange, ‘‘[s]tated another way, a 
market participant could enter a market 
buy or sell order for $10 million of 
bitcoin and only move the market 
0.5%.’’ 171 BZX further asserts that more 
strategic purchases or sales (such as 
using limit orders and executing 
through over-the-counter (‘‘OTC’’) 
bitcoin trade desks) would likely have 
less obvious impact on the market, 
which is consistent with MicroStrategy, 
Tesla, and Square being able to 
collectively purchase billions of dollars 
in bitcoin.172 Thus, BZX concludes that 
the combination of CME bitcoin futures 
leading price discovery, the overall size 
of the bitcoin market, and the ability for 
market participants (including 
authorized participants creating and 

redeeming in-kind with the Trust) to 
buy or sell large amounts of bitcoin 
without significant market impact, will 
help prevent the Shares from becoming 
the predominant force on pricing in 
either the bitcoin spot or the CME 
bitcoin futures market.173 

(b) Analysis 

The Commission does not agree with 
BZX’s assertions, which are 
substantially the same assertions that 
BZX made, and the Commission 
discussed, in the ARK 21Shares Order. 
Now, as then, the record does not 
demonstrate that it is unlikely that 
trading in the proposed ETP would be 
the predominant influence on prices in 
the CME bitcoin futures market. As the 
Commission has already addressed and 
rejected one of the bases of BZX’s 
assertion—that CME bitcoin futures lead 
price discovery 174—the Commission 
will only address below the other two 
bases: the overall size of, and the impact 
of buys and sells on, the bitcoin market. 

BZX’s assertions about the potential 
effect of trading in the Shares on the 
CME bitcoin futures market and spot 
bitcoin market are general and 
conclusory, citing to the aforementioned 
trade volume of the CME bitcoin futures 
market and the size and liquidity of the 
spot bitcoin market, as well as the 
market impact of a single transaction in 
spot bitcoin, without any analysis or 
evidence to support these assertions. 
For example, there is no limit on the 
amount of mined bitcoin that the Trust 
may hold. Yet BZX does not provide 
any information on the expected growth 
in the size of the Trust and the resultant 
increase in the amount of bitcoin held 
by the Trust over time, or on the overall 
expected number, size, and frequency of 
creations and redemptions—or how any 
of the foregoing could (if at all) 
influence prices in the CME bitcoin 
futures market. Thus, the Commission 
cannot conclude, based on BZX’s 
statements alone and absent any 
evidence or analysis in support of BZX’s 
assertions, that it is unlikely that trading 
in the ETP would be the predominant 
influence on prices in the CME bitcoin 
futures market.175 

The Commission also is not 
persuaded by BZX’s assertions about the 
minimal effect a market order to buy or 
sell bitcoin would have on the bitcoin 
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176 See Notice, 87 FR at 33262 (‘‘For a $10 million 
market order, the cost to buy or sell is roughly 20 
basis points with a market impact of 50 basis 
points. Stated another way, a market participant 
could enter a market buy or sell order for $10 
million of bitcoin and only move the market 
0.5%.’’). 

177 See VanEck Order, 86 FR at 64549; 
WisdomTree Order, 86 FR at 69333; Kryptoin 
Order, 86 FR at 74177; SkyBridge Order, 87 FR at 
3879; Wise Origin Order, 87 FR at 5537; ARK 
21Shares Order, 87 FR at 20025; Global X Order, 
87 FR at 14921. 

178 See Notice, 87 FR at 33255. 
179 See id. at 33254. 
180 Id. (citing Teucrium Order, 87 FR at 21679 

(‘‘The CME ‘comprehensively surveils futures 
market conditions and price movements on a real- 
time and ongoing basis in order to detect and 
prevent price distortions, including price 
distortions caused by manipulative efforts.’ Thus 
the CME’s surveillance can reasonably be relied 
upon to capture the effects on the CME bitcoin 
futures market caused by a person attempting to 
manipulate the proposed futures ETP by 
manipulating the price of CME bitcoin futures 
contracts, whether that attempt is made by directly 
trading on the CME bitcoin futures market or 
indirectly by trading outside of the CME bitcoin 
futures market. As such, when the CME shares its 
surveillance information with Arca, the information 
would assist in detecting and deterring fraudulent 
or manipulative misconduct related to the non-cash 
assets held by the proposed ETP.’’)). 

181 See id. at 33254–55. 

182 See id. at 33254. BZX states that settlement of 
CME bitcoin futures (and thus the value of the 
underlying holdings of a bitcoin futures ETF/ETP) 
occurs at a single price derived from spot bitcoin 
pricing, while shares of a spot bitcoin ETP would 
represent interest in bitcoin directly, and that 
authorized participants for a spot bitcoin ETP 
would be able to source bitcoin from any exchange 
and create or redeem with the applicable trust 
regardless of the price of the underlying index. See 
id. BZX also argues that ‘‘the structure of [CME] 
[b]itcoin [f]utures ETFs provides negative outcomes 
for buy and hold investors as compared to a [s]pot 
[b]itcoin ETP’’ and that any concerns about the 
custody of physical bitcoin that a spot bitcoin ETP 
would hold (as compared to cash-settled futures 
contracts that a CME bitcoin futures ETF/ETP 
would hold) is mitigated by the custodial 
arrangements the Trust has in place. See id. at 
33255. 

183 Id. at 33255. BZX states that while the 1940 
Act ‘‘does offer certain investor protections, those 
protections do not relate to mitigating potential 
manipulation of the holdings of an ETF in a way 
that warrants distinction between [CME] [b]itcoin 
[f]utures ETFs and [s]pot [b]itcoin ETPs.’’ Id. 

184 See supra note 11 and accompanying text. 
185 See Notice, 87 FR at 33255. 

market.176 While BZX concludes by way 
of an example of a $10 million market 
order that buying or selling large 
amounts of bitcoin would have 
insignificant market impact, the 
conclusion does not analyze the extent 
of any impact on the CME bitcoin 
futures market or the CME bitcoin 
futures market’s prices. Accordingly, 
such statistics, without more, are not 
relevant to the Commission’s 
consideration of whether trading in the 
ETP would be the predominant 
influence on prices in the CME bitcoin 
futures market. 

To the extent that BZX is suggesting 
that a single $10 million order in bitcoin 
would have immaterial impact on the 
prices in the CME bitcoin futures 
market, the Exchange has not 
adequately explained why a single 
market order in spot bitcoin is an 
appropriate proxy for trading in the 
Shares. As stated above, the second 
prong in establishing whether the CME 
bitcoin futures market constitutes a 
‘‘market of significant size’’ is the 
determination that it is unlikely that 
trading in the proposed ETP would be 
the predominant influence on prices in 
the CME bitcoin futures market. While 
authorized participants of the Trust 
might transact in the spot bitcoin market 
as part of their creation or redemption 
of Shares, the Shares themselves would 
be traded in the secondary market on 
BZX. Furthermore, the record does not 
discuss the expected number or trading 
volume of the Shares, or establish the 
potential effect of the Shares’ trade 
prices on CME bitcoin futures prices. 
For example, BZX does not provide any 
data or analysis about the potential 
effect the quotations or trade prices of 
the Shares might have on market-maker 
quotations in CME bitcoin futures 
contracts and whether those effects 
would constitute a predominant 
influence on the prices of those futures 
contracts.177 

Thus, the Commission cannot 
conclude, based on the assertions in the 
filing and absent sufficient evidence or 
analysis in support of these assertions, 
that it is unlikely that trading in the 
proposed ETP would be the 

predominant influence on prices in the 
CME bitcoin futures market. 

Therefore, because BZX has not 
provided sufficient information to 
establish both prongs of the ‘‘market of 
significant size’’ determination, the 
Commission cannot conclude that the 
CME bitcoin futures market is a ‘‘market 
of significant size’’ related to spot 
bitcoin such that BZX would be able to 
rely on a surveillance-sharing agreement 
with the CME to provide sufficient 
protection against fraudulent and 
manipulative acts and practices. 

(3) Assertions That the Proposed Spot 
Bitcoin ETP Is Comparable to Bitcoin 
Futures-Based ETFs 

(i) BZX’s Assertions 

BZX asserts that, after allowing the 
listing and trading of bitcoin futures 
ETFs and ETPs that hold primarily CME 
bitcoin futures, disapproving spot 
bitcoin ETPs ‘‘seems. . . arbitrary and 
capricious.’’ 178 BZX asserts that CME 
bitcoin futures pricing is based on 
pricing from spot bitcoin markets and 
that the pricing mechanism applicable 
to the Shares is similar to that of CME 
bitcoin futures.179 BZX argues that a 
statement in the Commission’s prior 
approval of CME bitcoin futures ETPs 
‘‘makes clear that the Commission 
believes that CME’s surveillance can 
capture the effects of trading on the 
relevant spot markets on the pricing of 
CME [b]itcoin [f]utures.’’ 180 BZX asserts 
that it is ‘‘not logically possible’’ for the 
Commission to conclude that the CME 
bitcoin futures market represents a 
significant market for CME bitcoin 
futures ETPs, but also conclude that the 
CME bitcoin futures market does not 
represent a significant market for a spot 
bitcoin ETP.181 BZX also states that 
CME bitcoin futures ETFs and ETPs are 
potentially more susceptible to potential 
manipulation than a spot bitcoin ETP 
that offers only in-kind creation and 

redemption.182 BZX asserts that any 
objective review of the proposals to list 
spot bitcoin ETPs compared to the CME 
bitcoin futures ETFs and ETPs would 
lead to the conclusion that spot bitcoin 
ETPs should be available to U.S. 
investors because ‘‘any concerns related 
to preventing fraudulent and 
manipulative acts and practices related 
to [s]pot [b]itcoin ETPs would apply 
equally to the spot markets underlying 
the futures contracts held by a [CME] 
[b]itcoin [f]utures ETF.’’ 183 

(ii) Analysis 
The Commission disagrees with these 

assertions and conclusions. The 
proposed rule change does not relate to 
the same underlying holdings as ETFs 
regulated under the 1940 Act that 
provide exposure to bitcoin through 
CME bitcoin futures, or CME bitcoin 
futures-based ETPs that have registered 
their offerings under the Securities Act 
but are not regulated under the 1940 
Act. The Commission considers the 
proposed rule change on its own merits 
and under the standards applicable to it. 
Namely, with respect to this proposed 
rule change, the Commission must 
apply the standards as provided by 
Section 6(b)(5) of the Exchange Act, 
which it has applied in connection with 
its orders considering previous 
proposals to list bitcoin-based 
commodity trusts and bitcoin-based 
trust issued receipts.184 

In focusing on whether ‘‘concerns 
related to preventing fraudulent and 
manipulative acts and practices related 
to [s]pot [b]itcoin ETPs would apply 
equally to the spot markets underlying 
the futures contracts held by a [CME] 
[b]itcoin [f]utures ETF,’’ 185 the 
Exchange mischaracterizes the 
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186 See supra notes 39–42 and accompanying text. 
187 The Commission’s past general discussion on 

the risk of fraud and manipulation in the spot 
bitcoin or futures markets is only in response to 
arguments raised by the proposing listing exchanges 
(or commenters) that mitigating factors against 
fraud and manipulation in the spot bitcoin or 
futures markets should compel the Commission to 
dispense with the detection and deterrence of fraud 
and manipulation provided by a comprehensive 
surveillance-sharing agreement with a regulated 
market of significant size related to the underlying 
bitcoin assets. See, e.g., Winklevoss Order, 83 FR 
at 37580, 37582–91 (addressing assertions that 
‘‘bitcoin and [spot] bitcoin markets,’’ generally, as 
well as one bitcoin trading platform, specifically, 
have unique resistance to fraud and manipulation). 
See also USBT Order, 85 FR at 12597, 12599– 
12608. But even in such instance, the central issue 
was about the need for such a surveillance-sharing 
agreement, not the overall risk of fraud and 
manipulation in the spot bitcoin or futures markets, 
or the extent to which such risks are similar. 

188 See Teucrium Order, 87 FR at 21678–81; 
Valkyrie XBTO Order, 87 FR at 28850–53. 

189 See Teucrium Order, 87 FR at 21679; Valkyrie 
XBTO Order, 87 FR at 28851. 

190 See Teucrium Order, 87 FR at 21679. 
191 See id. 
192 See id. at 21679 n.46 (citing USBT Order, 85 

FR at 12604; NYDIG Order, 87 FR at 14936 nn.65– 
67). See also Valkyrie XBTO Order, 87 FR at 28851 
n.42. 

193 See Teucrium Order, 87 FR at 21679 n.46; 
Valkyrie XBTO Order, 87 FR at 28851 n.42. 

194 See Teucrium Order, 87 FR at 21679 n.46; 
Valkyrie XBTO Order, 87 FR at 28851 n.42. The 
Exchange mischaracterizes the Commission’s 
statement in the Teucrium Order when the 
Exchange asserts that ‘‘the Commission believes 
that CME’s surveillance can capture the effects of 
trading on the relevant spot markets on the pricing 
of CME [b]itcoin [f]utures.’’ Notice, 87 FR at 33254. 
What the Commission stated in the Teucrium Order 
is that for the Teucrium Fund (1) the proposed 
‘‘significant’’ regulated market (i.e., the CME) with 
which the listing exchange has a surveillance- 
sharing agreement is the same market on which the 
underlying assets trade; and (2) therefore that the 
CME’s surveillance can reasonably be relied upon 
to capture the effects on the CME bitcoin futures 
market (i.e., its own market) caused by a person 
attempting to manipulate the CME bitcoin futures 
ETP by manipulating the price of CME bitcoin 
futures contracts, whether that attempt is made by 
directly trading on the CME bitcoin futures market 
or indirectly by trading outside of the CME bitcoin 
futures market. See Teucrium Order, 87 FR at 
21679. Importantly, the Commission did not state 

Continued 

framework that the Commission has 
articulated in the Winklevoss Order. As 
stated in the Winklevoss Order, the 
Commission is not applying a ‘‘cannot 
be manipulated’’ approach—either on 
the CME bitcoin futures market or the 
spot bitcoin markets. Rather, as the 
Commission has repeatedly 
emphasized, and also summarized 
above, the Commission is examining 
whether the proposal meets the 
requirements of the Exchange Act and, 
pursuant to its Rules of Practice, is 
placing the burden on BZX to 
demonstrate the validity of its 
contention that other means to prevent 
fraudulent and manipulative acts and 
practices are sufficient to justify 
dispensing with the detection and 
deterrence of fraud and manipulation 
provided by a comprehensive 
surveillance-sharing agreement with a 
regulated market of significant size 
related to spot bitcoin,186 or to establish 
that it has entered into such a 
surveillance-sharing agreement. 

Consistent with this approach, the 
Commission’s consideration (and thus 
far, disapproval) of proposals to list and 
trade spot bitcoin ETPs does not focus 
on an assessment of the overall risk of 
fraud and manipulation in the spot 
bitcoin or futures markets, or on the 
extent to which such risks are 
similar.187 Rather, the Commission’s 
focus has been consistently on whether 
the listing exchange has a 
comprehensive surveillance-sharing 
agreement with a regulated market of 
significant size related to the underlying 
bitcoin assets of the ETP under 
consideration, so that it would have the 
ability to detect and deter manipulative 
activity. For reasons articulated in the 
orders approving proposals to list and 
trade CME bitcoin futures-based ETPs 
(i.e., the Teucrium Order and the 
Valkyrie XBTO Order), the Commission 
found that in each such case the listing 

exchange has entered into such a 
surveillance-sharing agreement.188 
Applying the same framework to this 
proposed spot bitcoin ETP, however, as 
discussed and explained above, the 
Commission finds that BZX has not. 

Moreover, for the CME bitcoin futures 
ETPs under consideration in the 
Teucrium Order and the Valkyrie XBTO 
Order, the proposed ‘‘significant’’ 
regulated market (i.e., the CME) with 
which the listing exchange has a 
surveillance-sharing agreement is the 
same market on which the underlying 
bitcoin assets (i.e., CME bitcoin futures 
contracts) trade. Thus, the CME’s 
surveillance can reasonably be relied 
upon to detect and deter manipulative 
activity caused by a person attempting 
to manipulate the CME bitcoin futures 
ETP through directly trading on the 
CME bitcoin futures market. 
Additionally, as explained in the 
Teucrium and the Valkyrie XBTO 
Orders, the CME’s surveillance can also 
reasonably be relied upon to capture the 
effects on the CME bitcoin futures 
market caused by a person attempting to 
manipulate the CME bitcoin futures ETP 
by manipulating the price of CME 
bitcoin futures contracts when that 
attempt is made indirectly by trading 
outside of the CME bitcoin futures 
market.189 Regarding the approved 
Teucrium Bitcoin Futures Fund in the 
Teucrium Order (‘‘Teucrium Fund’’), for 
example, when the CME shares its 
surveillance information with the listing 
exchange, the information would assist 
in detecting and deterring fraudulent or 
manipulative misconduct related to the 
non-cash assets held by the Teucrium 
Fund.190 Accordingly, the Commission 
explains in the Teucrium Order and the 
Valkyrie XBTO Order that it is 
unnecessary for a listing exchange to 
establish a reasonable likelihood that a 
would-be manipulator would have to 
trade on the CME itself to manipulate a 
proposed ETP whose only non-cash 
holdings would be CME bitcoin futures 
contracts.191 

However, as the Commission also 
states in those Orders, this reasoning 
does not extend to spot bitcoin ETPs. 
Spot bitcoin markets are not currently 
‘‘regulated.’’ 192 If an exchange seeking 
to list a spot bitcoin ETP relies on the 
CME as the regulated market with 

which it has a comprehensive 
surveillance-sharing agreement, the 
assets held by the spot bitcoin ETP 
would not be traded on the CME. 
Because of this significant difference, 
with respect to a spot bitcoin ETP, there 
would be reason to question whether a 
surveillance-sharing agreement with the 
CME would, in fact, assist in detecting 
and deterring fraudulent and 
manipulative misconduct affecting the 
price of the spot bitcoin held by that 
ETP. If, however, an exchange 
proposing to list and trade a spot bitcoin 
ETP identifies the CME as the regulated 
market with which it has a 
comprehensive surveillance-sharing 
agreement, the exchange could 
overcome the Commission’s concern by 
demonstrating that there is a reasonable 
likelihood that a person attempting to 
manipulate the spot bitcoin ETP would 
have to trade on the CME in order to 
manipulate the ETP, because such 
demonstration would help establish that 
the exchange’s surveillance-sharing 
agreement with the CME would have 
the intended effect of aiding in the 
detection and deterrence of fraudulent 
and manipulative misconduct related to 
the spot bitcoin held by the ETP.193 

Because, here, BZX is seeking to list 
a spot bitcoin ETP that relies on the 
CME as the purported ‘‘significant’’ 
regulated market with which it has a 
comprehensive surveillance-sharing 
agreement, the assets held by the 
proposed ETP would not be traded on 
the CME. Thus there is reason to 
question whether a surveillance-sharing 
agreement with the CME would, in fact, 
assist in detecting and deterring 
fraudulent and manipulative 
misconduct affecting the price of the 
spot bitcoin held by the proposed 
ETP.194 An exchange can overcome this 
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that, for spot bitcoin ETPs such as the one proposed 
here, where the underlying asset would not trade 
on the CME, the CME’s surveillance can be 
similarly relied upon to capture the effects of a 
person attempting to manipulate a spot bitcoin ETP 
by manipulating the price of spot bitcoin when the 
attempt is made by trading outside of the CME 
bitcoin futures market. Indeed, there is reason to 
question whether the CME’s surveillance would 
capture manipulation of spot bitcoin that occurs off 
of the CME, if, for example, off-CME manipulation 
of spot bitcoin does not also similarly impact CME 
bitcoin futures contracts. And as discussed below, 
the Exchange has not provided any data or analysis 
to show that CME bitcoin futures would be 
impacted by instances of fraud and manipulation in 
the spot bitcoin market that occurs off of the CME. 

195 See Teucrium Order, 87 FR at 21679 n.46; 
Valkyrie XBTO Order, 87 FR at 28851 n.42. 

196 See supra Section III.B.2.i. 
197 See Notice, 87 FR at 33254; 33256. The 

Commission assumes that the Exchange means the 
Sponsor when it uses the term ‘‘Advisor’’ as that 
latter term is not defined and mentioned only once. 

198 In addition, to the extent the Exchange is 
asserting that CME bitcoin futures pricing ‘‘is based 
on’’ spot bitcoin pricing because of the CME CF 
Bitcoin Reference Rate (BRR), this is also not 
supported by the evidence in the record for this 
proposal. While the BRR is used to value the final 
cash settlement of CME bitcoin futures contracts, it 
is not generally used for daily cash settlement of 
such contracts, nor is it claimed to be used for any 
intra-day trading of such contracts. See, e.g., 
Grayscale Order, 87 FR at 40317–18. Moreover, the 
shares of CME bitcoin futures ETFs/ETPs trade in 
secondary markets, as would the Shares, and there 
is no evidence in the record for this filing that such 
intra-day, secondary market trading prices are, or 
would be, determined by the BRR. Further, the 
Commission’s determination in the Teucrium Order 
and the Valkyrie XBTO Order to approve the listing 
and trading of the relevant CME bitcoin futures 
ETPs was not based on either the ETPs’ or the 
underlying CME bitcoin futures contracts’ pricing 
mechanism. Rather, as discussed above, the 
Commission approved the listing and trading of 
such CME bitcoin futures ETPs because the 
Commission found that the listing exchanges have 
a surveillance-sharing agreement with a regulated 
market of significant size related to the underlying 
bitcoin assets—which for such ETPs are CME 
bitcoin futures contracts, not spot bitcoin. 

199 See also supra note 194. 
200 The Commission is disapproving this 

proposed rule change because BZX has not met its 
burden to demonstrate that its proposal is 
consistent with the requirements of Exchange Act 
Section 6(b)(5). The Commission’s disapproval of 
this proposed rule change does not rest on an 
evaluation of the relative investment quality of a 
product holding spot bitcoin versus a product 

holding CME bitcoin futures, or an assessment of 
whether bitcoin, or blockchain technology more 
generally, has utility or value as an innovation or 
an investment. See, e.g., Winklevoss Order, 83 FR 
at 37580; USBT Order, 85 FR at 12597; One River 
Order, 87 FR at 33550; Grayscale Order, 87 FR at 
40318 n.227. 

201 See supra note 194 and accompanying text. 
202 See supra notes 11–24 and accompanying text. 
203 See supra note 11. 
204 See Teucrium Order and Valkyrie XBTO 

Order, supra note 11. 

concern by demonstrating that there is 
a reasonable likelihood that a person 
attempting to manipulate the proposed 
ETP would have to trade on the CME in 
order to manipulate the ETP because 
such demonstration would help 
establish that an exchange’s 
surveillance-sharing agreement with the 
CME would have the intended effect of 
aiding in the detection and deterrence of 
fraudulent and manipulative 
misconduct related to the spot bitcoin 
held by the proposed ETP.195 As 
discussed and explained above,196 the 
Commission finds that BZX has not 
made such demonstration. 

To the extent that the Exchange is 
arguing that the CME’s surveillance 
would, in fact, assist in detecting and 
deterring fraudulent and manipulative 
misconduct that impacts spot bitcoin 
ETPs in the same way as it would for 
misconduct that impacts the CME 
bitcoin futures ETFs/ETPs, the 
information in the record for this filing 
does not support such a claim. BZX 
asserts that CME bitcoin futures pricing 
‘‘is based on pricing from spot bitcoin 
markets;’’ that ‘‘the pricing mechanism 
applicable to the Shares is similar to 
that of the CME [b]itcoin [f]utures;’’ and 
that ‘‘this view is also consistent with 
the Advisor’s research,’’ which the 
Commission assumes is a reference to 
the Sponsor’s statistical claims that 
crypto markets are ‘‘highly 
correlated.’’ 197 However, even 
accepting at face value the Sponsor’s 
statistical claim that, minute-by-minute, 
CME bitcoin futures prices are highly 
correlated with spot bitcoin prices, such 
a result provides no support for the 
causal connection that the Exchange 
asserts here—namely, that CME bitcoin 
futures pricing ‘‘is based on’’ pricing 
from spot bitcoin markets. Moreover, if, 
as the Exchange claims here in the 
context of its arbitrary/capricious 

argument, CME bitcoin futures prices 
are ‘‘based on’’ spot bitcoin prices, the 
Exchange does not explain how this is 
consistent with, and indeed how it does 
not contradict, the Exchange’s claims in 
the context of its ‘‘significant market’’ 
arguments that CME bitcoin futures 
prices ‘‘lead’’ spot bitcoin prices.198 

Moreover, even if the Exchange had 
demonstrated, statistically, a causal 
connection between spot bitcoin prices 
and CME bitcoin futures prices, which 
it has not, it does not necessarily follow 
that the CME’s surveillance would, in 
fact, assist in detecting and deterring 
fraudulent and manipulative 
misconduct that impacts spot bitcoin 
ETPs in the same way as it would for 
misconduct that impacts the CME 
bitcoin futures ETFs/ETPs—particularly 
when such misconduct occurs off of the 
CME itself.199 This is because it does 
not—absent supporting data— 
necessarily follow that any 
manipulation that impacts spot bitcoin 
also similarly impacts CME bitcoin 
futures contracts. The Exchange has not 
provided analysis or data that assesses 
the reaction (if any) of CME bitcoin 
futures contracts to instances of fraud 
and manipulation in spot bitcoin 
markets. 

In addition, the disapproval of the 
proposal would not constitute an 
‘‘arbitrary and capricious’’ 
administrative action in violation of the 
Administrative Procedure Act.200 

Importantly, the issuers are not 
similarly situated. The issuers of CME 
bitcoin futures-based ETFs/ETPs 
propose to hold only CME bitcoin 
futures contracts (which are traded on 
the CME itself) as their only non-cash 
holdings, and the Trust proposes to hold 
only spot bitcoin (which is not traded 
on the CME). As explained in detail 
above, and in the Teucrium Order, the 
Valkyrie XBTO Order, and the Grayscale 
Order, because of this important 
difference, for a spot bitcoin ETP, there 
is reason to question whether a 
surveillance-sharing agreement with the 
CME would, in fact, assist in detecting 
and deterring fraudulent and 
manipulative misconduct affecting the 
price of the spot bitcoin held by that 
ETP.201 And as discussed above, neither 
the Exchange nor any other evidence in 
the record for this filing, sufficiently 
demonstrates that the CME’s 
surveillance can be reasonably relied 
upon to capture the effects of 
manipulation of the spot bitcoin assets 
underlying the proposed ETP when 
such manipulation is not attempted on 
the CME itself. 

Moreover, the analytical framework 
for assessing compliance with the 
requirements of Exchange Act Section 
6(b)(5) that the Commission applies here 
(i.e., comprehensive surveillance- 
sharing agreement with a regulated 
market of significant size related to the 
underlying bitcoin assets) is the same 
one that the Commission has applied in 
each of its orders considering previous 
proposals to list bitcoin-based 
commodity trusts and trust issued 
receipts.202 The Commission has 
applied this framework to each proposal 
by analyzing the evidence presented by 
the listing exchange and statements 
made by commenters.203 Exchange Act 
Section 6(b)(5) can be satisfied by a 
proper showing; the Commission has in 
fact recently approved proposals by 
NYSE Arca, Inc. and the Nasdaq Stock 
Market to list and trade shares of ETPs 
holding CME bitcoin futures as their 
only non-cash holdings.204 And in the 
orders approving the CME bitcoin 
futures-based ETPs, the Commission 
explicitly discussed how an exchange 
seeking to list and trade a spot bitcoin 
ETP could overcome the lack of a one- 

VerDate Sep<11>2014 16:46 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00122 Fmt 4703 Sfmt 4703 E:\FR\FM\31JAN1.SGM 31JAN1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 N
O

T
IC

E
S



6345 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Notices 

205 See supra note 193 and accompanying text. 
206 See, e.g., USBT Order, 85 FR at 12612–13; 

VanEck Order, 86 FR at 64547–48; WisdomTree 
Order, 86 FR at 69330–32; Kryptoin Order, 86 FR 
at 74175–76; NYDIG Order, 87 FR at 14938–39; 
Wise Origin Order, 87 FR at 5534–36; Global X 
Order, 87 FR at 14919–20; ARK 21Shares Order, 87 
FR at 20023–24; Bitwise Order, 87 FR at 40286–92; 
Grayscale Order, 87 FR at 40311–14. 

207 See supra Sections III.B.1 & III.B.2. 
208 See Winklevoss Order, 83 FR at 37602. See 

also GraniteShares Order, 83 FR at 43931; 
ProShares Order, 83 FR at 43941; USBT Order, 85 
FR at 12615; WisdomTree Order, 86 FR at 69333; 
Valkyrie Order, 86 FR at 74163; Kryptoin Order, 86 

FR at 74178; SkyBridge Order, 87 FR at 3880; Wise 
Origin Order, 87 FR at 5537; ARK 21Shares Order, 
87 FR at 20026; Global X Order, 87 FR at 14921; 
Bitwise Order, 87 FR at 40292; Grayscale Order, 87 
FR at 40319. 

209 See Notice, 87 FR at 33253. 
210 BZX states that ‘‘[t]he largest OTC [b]itcoin 

[f]und has an [assets under management or ‘‘AUM’’] 
of $23 billion.’’ See id. at 33253 n.42. According to 
BZX, ‘‘investors are buying shares of a fund that 
experiences significant volatility in its premium 
and discount outside of the fluctuations in price of 
the underlying asset.’’ See id. 

211 See id. at 33253–54. 
212 See id. at 33268; 33280. 

213 See id. 
214 See id. at 33253 n.43. 
215 See id. 
216 See id. 
217 See id. at 33254. BZX represents that investors 

in other countries, specifically Canada, generally 
pay lower fees than U.S. retail investors that invest 
in OTC bitcoin funds due to the fee pressure that 
results from increased competition among available 
bitcoin investment options. BZX also argues that, 
without an approved spot bitcoin ETP in the U.S. 
as a viable alternative, U.S. investors could seek to 
purchase shares of non-U.S. bitcoin vehicles in 
order to gain access to bitcoin exposure. BZX 
believes that, given the separate regulatory regime 
and the potential difficulties associated with any 
international litigation, such an arrangement would 
create more risk exposure for U.S. investors than 
they would otherwise have with a U.S. exchange- 
listed ETP. BZX further contends that the lack of 
a U.S.-listed spot bitcoin ETP is not preventing U.S. 
funds from gaining exposure to bitcoin—several 
U.S. exchange-traded funds are using Canadian 
bitcoin ETPs to gain exposure to spot bitcoin—and 
that approving this proposal ‘‘would provide U.S. 
exchange-traded funds and mutual funds with a 
U.S.-listed and regulated product to provide such 
access rather than relying on either flawed products 
or products listed and primarily regulated in other 
countries.’’ See id. BZX also states that regulators 
in other countries have either approved or 
otherwise allowed the listing and trading of bitcoin- 
based ETPs. See id. at 33254 n.44. 

to-one relationship between the 
regulated market with which it has a 
surveillance-sharing agreement and the 
market(s) on which the assets held by a 
spot bitcoin ETP could be traded: by 
demonstrating that there is a reasonable 
likelihood that a person attempting to 
manipulate the spot bitcoin ETP would 
have to trade on the regulated market 
(i.e., on the CME) to manipulate the spot 
bitcoin ETP.205 

When considering past proposals for 
spot bitcoin ETPs, the Commission has, 
in particular, reviewed the econometric 
and/or statistical evidence in the record 
to determine whether the listing 
exchange’s proposal has met the 
applicable standard.206 The 
Commission’s assessment 
fundamentally presents quantitative, 
empirical questions, but, as discussed 
above, the Exchange has not provided 
evidence sufficient to support its 
arguments.207 

The requirements of Section 6(b)(5) of 
the Exchange Act apply to the rules of 
national securities exchanges. 
Accordingly, the relevant obligation to 
have a comprehensive surveillance- 
sharing agreement with a regulated 
market of significant size related to spot 
bitcoin, or other means to prevent 
fraudulent and manipulative acts and 
practices that are sufficient to justify 
dispensing with such a surveillance- 
sharing agreement, resides with the 
listing exchange. Because there is 
insufficient evidence in the record 
demonstrating that BZX has satisfied 
this obligation, the Commission cannot 
approve the proposed ETP for listing 
and trading on BZX. 

C. Whether BZX Has Met Its Burden To 
Demonstrate That the Proposal Is 
Designed To Protect Investors and the 
Public Interest 

BZX contends that, if approved, the 
proposed ETP would protect investors 
and the public interest. However, the 
Commission must consider these 
potential benefits in the broader context 
of whether the proposal meets each of 
the applicable requirements of the 
Exchange Act.208 Because BZX has not 

demonstrated that its proposed rule 
change is designed to prevent 
fraudulent and manipulative acts and 
practices, the Commission must 
disapprove the proposal. 

(1) BZX’s Assertions 
The Exchange states that the proposal 

is designed to protect investors and the 
public interest. BZX asserts that access 
for U.S. retail investors to gain exposure 
to bitcoin via a transparent and U.S. 
regulated, exchange-traded vehicle 
remains limited.209 According to the 
Exchange, current options include: (i) 
OTC bitcoin funds with high 
management fees and potentially 
volatile premiums and discounts; 210 (ii) 
facing the technical risk, complexity, 
and generally high fees associated with 
buying spot bitcoin; (iii) purchasing 
shares of operating companies that they 
believe will provide proxy exposure to 
bitcoin with limited disclosure about 
the associated risks; or (iv) purchasing 
CME bitcoin futures ETFs that represent 
a sub-optimal investment for long-term 
investors.211 BZX explains that over the 
past several years, U.S. investor 
exposure to bitcoin through OTC bitcoin 
funds has grown into the tens of billions 
of dollars and more than a billion 
dollars of exposure through CME bitcoin 
futures ETFs.212 BZX states that with 
that growth, so too has grown the 
quantifiable investor protection issues 
to U.S. investors through roll costs for 
bitcoin futures ETFs and premium/ 
discount volatility and management fees 
for OTC bitcoin funds. BZX asserts that 
the concerns related to the prevention of 
fraudulent and manipulative acts and 
practices have been sufficiently 
addressed to be consistent with the 
Exchange Act and, as such, approving 
the proposal (and comparable 
proposals) would provide U.S. investors 
access to bitcoin in a regulated and 
transparent exchange-traded vehicle 
that would act to limit risk to U.S. 
investors by: (i) reducing premium and 
discount volatility; (ii) reducing 
management fees through meaningful 
competition; (iii) reducing risks and 
costs associated with investing in CME 

bitcoin futures ETFs and operating 
companies that are imperfect proxies for 
bitcoin exposure; and (iv) providing an 
alternative to custodying spot bitcoin.213 

BZX states that a number of operating 
companies engaged in unrelated 
businesses have announced investments 
as large as $5.3 billion in bitcoin.214 
BZX argues that, without access to 
bitcoin ETPs, retail investors seeking 
investment exposure to bitcoin may 
purchase shares in these companies in 
order to gain exposure to bitcoin.215 
BZX contends that such operating 
companies, however, are imperfect 
bitcoin proxies and provide investors 
with partial bitcoin exposure paired 
with additional risks associated with 
whichever operating company they 
decide to purchase. BZX concludes that 
investors seeking bitcoin exposure 
through publicly traded companies are 
gaining only partial exposure to bitcoin 
and are not fully benefitting from the 
risk disclosures and associated investor 
protections that come from the 
securities registration process.216 

BZX also states that investors in many 
other countries, including Canada and 
Brazil, are able to use more traditional 
exchange-listed and traded products 
(including exchange-traded funds 
holding spot bitcoin) to gain exposure to 
bitcoin, disadvantaging U.S. investors 
and leaving them with more risky 
means of getting bitcoin exposure.217 

(2) Analysis 
The Commission disagrees that the 

proposal should be approved because it 
is designed to protect investors and the 
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218 See supra note 208. 
219 See Exchange Act Section 19(b)(2)(C), 15 

U.S.C. 78s(b)(2)(C). See also Affiliated Ute Citizens 
of Utah v. United States, 406 U.S. 128, 151 (1972) 
(Congress enacted the Exchange Act largely ‘‘for the 
purpose of avoiding frauds’’); Gabelli v. SEC, 568 
U.S. 442, 451 (2013) (The ‘‘SEC’s very purpose’’ is 
to detect and mitigate fraud.). 

220 See SolidX Order, 82 FR at 16259; VanEck 
Order, 86 FR at 54550–51; WisdomTree Order, 86 
FR at 69344; Kryptoin Order, 86 FR at 74179; 
Valkyrie Order, 86 FR at 74163; SkyBridge Order, 
87 FR at 3881; Wise Origin Order, 87 FR at 5538. 

221 15 U.S.C. 78f(b)(5). 
222 In disapproving the proposed rule change, the 

Commission has considered its impact on 
efficiency, competition, and capital formation. See 
15 U.S.C. 78c(f). 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 17 CFR 240.19b–4(f)(6). 

4 If FINRA seeks to provide additional temporary 
relief from the rule requirements identified in this 
proposed rule change beyond April 30, 2023, 
FINRA will submit a separate rule filing to further 
extend the temporary extension of time. The 
amended FINRA rules will revert to their original 
form at the conclusion of the temporary relief 
period and any extension thereof. 

5 See Securities Exchange Act Release No. 96107 
(October 19, 2022), 87 FR 64526 (October 25, 2022) 
(Notice of Filing and Immediate Effectiveness of 
File No. SR–FINRA–2022–029). 

public interest. Here, even if it were true 
that, compared to trading in unregulated 
spot bitcoin markets or OTC bitcoin 
funds, trading a spot bitcoin-based ETP 
on a national securities exchange could 
provide some additional protection to 
investors, or that the Shares would 
provide more efficient exposure to 
bitcoin than other products on the 
market such as CME bitcoin futures 
ETFs/ETPs, the Commission must 
consider this potential benefit in the 
broader context of whether the proposal 
meets each of the applicable 
requirements of the Exchange Act.218 
Pursuant to Section 19(b)(2) of the 
Exchange Act, the Commission must 
approve a proposed rule change filed by 
a national securities exchange if it finds 
that the proposed rule change is 
consistent with the applicable 
requirements of the Exchange Act— 
including the requirement under 
Section 6(b)(5) that the rules of a 
national securities exchange be 
designed to prevent fraudulent and 
manipulative acts and practices—and it 
must disapprove the filing if it does not 
make such a finding.219 Thus, even if a 
proposed rule change purports to 
protect investors from a particular type 
of investment risk—such as 
experiencing a potentially high 
premium/discount by investing in OTC 
bitcoin funds or roll costs by investing 
in bitcoin futures ETFs/ETPs—or 
purports to provide benefits to investors 
and the public interest—such as 
enhancing competition—the proposed 
rule change may still fail to meet the 
requirements under the Exchange 
Act.220 

For the reasons discussed above, BZX 
has not met its burden of demonstrating 
that the proposal is consistent with 
Exchange Act Section 6(b)(5),221 and, 
accordingly, the Commission must 
disapprove the proposal.222 

IV. Conclusion 
For the reasons set forth above, the 

Commission does not find, pursuant to 
Section 19(b)(2) of the Exchange Act, 

that the proposed rule change is 
consistent with the requirements of the 
Exchange Act and the rules and 
regulations thereunder applicable to a 
national securities exchange, and in 
particular, with Section 6(b)(5) of the 
Exchange Act. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Exchange Act, 
that proposed rule change SR– 
CboeBZX–2022–031 be, and it hereby is, 
disapproved. 
By the Commission. 
Sherry R. Haywood, 
Assistant Secretary. 
[FR Doc. 2023–01983 Filed 1–30–23; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–96746; File No. SR–FINRA– 
2023–001] 

Self-Regulatory Organizations; 
Financial Industry Regulatory 
Authority, Inc.; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change To Extend the Expiration 
Date of the Temporary Amendments 
Set Forth in SR–FINRA–2020–027 and 
the Temporary Amendments to FINRA 
Rule 9341(d) in SR–FINRA–2020–015 

January 25, 2023. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on January 
18, 2023, the Financial Industry 
Regulatory Authority, Inc. (‘‘FINRA’’) 
filed with the Securities and Exchange 
Commission (‘‘SEC’’ or ‘‘Commission’’) 
the proposed rule change as described 
in Items I and II below, which Items 
have been prepared by FINRA. FINRA 
has designated the proposed rule change 
as constituting a ‘‘non-controversial’’ 
rule change under paragraph (f)(6) of 
Rule 19b–4 under the Act, 3 which 
renders the proposal effective upon 
receipt of this filing by the Commission. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

FINRA is proposing to extend the 
expiration date of the temporary 
amendments set forth in SR–FINRA– 
2020–027 and the temporary 
amendments to FINRA Rule 9341(d) in 

SR–FINRA–2020–015 from January 31, 
2023, to April 30, 2023.4 

The proposed rule change would not 
make any changes to the text of FINRA 
rules. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
FINRA included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. FINRA has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

In response to the COVID–19 global 
health crisis and the corresponding 
need to restrict in-person activities, 
FINRA filed proposed rule changes, SR– 
FINRA–2020–015 and SR–FINRA– 
2020–027, which respectively provide 
temporary relief from some timing, 
method of service and other procedural 
requirements in FINRA rules and allow 
FINRA’s Office of Hearing Officers 
(‘‘OHO’’) and the National Adjudicatory 
Council (‘‘NAC’’) to conduct hearings, 
on a temporary basis, by video 
conference, if warranted by the current 
COVID–19-related public health risks 
posed by an in-person hearing. In 
October 2022, FINRA filed a proposed 
rule change, SR–FINRA–2022–029, to 
extend the expiration date of the 
temporary amendments in both SR– 
FINRA–2020–015 and SR–FINRA– 
2020–027 from October 31, 2022, to 
January 31, 2023.5 Due to the continued 
presence and uncertainty of COVID–19, 
FINRA proposes to extend the 
expiration date of the temporary 
amendments in SR–FINRA–2020–027 
and the temporary amendments to 
FINRA Rule 9341(d) in SR–FINRA– 
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6 In June 2022, the Commission approved 
FINRA’s rule proposal to make permanent the 
temporary amendments to the electronic service 
and filing rules originally set forth in SR–FINRA– 
2020–015, with some modifications, as described in 
the approval order. See Securities Exchange Act 
Release No. 95147 (June 23, 2022), 87 FR 38803 
(June 29, 2022) (Order Approving File No. SR– 
FINRA–2022–009). Those amendments became 
effective on August 22, 2022. See Regulatory Notice 
22–16 (July 2022). In addition to the electronic 
service and filing rules, SR–FINRA–2020–015 also 
included other temporary amendments pertaining 
to certain adjudicatory and review processes. All of 
these other temporary amendments expired on the 
effective date of SR–FINRA–2022–009, except for 
the provisions to allow NAC oral arguments by 
video conference (FINRA Rule 9341(d)). 

7 For example, FINRA began temporarily 
postponing in-person hearings as a result of the 
COVID–19 impacts on March 16, 2020. 

8 The same COVID–19 public health concerns and 
restrictions led FINRA to file SR–FINRA–2020–015, 
which included the temporary amendments to 
allow NAC oral arguments by videoconference. See 
Securities Exchange Act Release No. 88917 (May 
20, 2020), 85 FR 31832 (May 27, 2020) (Notice of 
Filing and Immediate Effectiveness of File No. SR– 
FINRA–2020–015). 

9 For OHO hearings under FINRA Rules 9261 and 
9830, the proposed rule change temporarily grants 
authority to the Chief or Deputy Chief Hearing 
Officer to order that a hearing be conducted by 
video conference. For NAC hearings under FINRA 
Rules 1015 and 9524, this temporary authority is 
granted to the NAC or the relevant Subcommittee. 
With respect to both OHO and NAC hearings, the 
temporary authority of the adjudicator is 
discretionary, so in-person hearings may continue 
to take place where safe and appropriate. 

10 See Securities Exchange Act Release No. 89737 
(September 2, 2020), 85 FR 55712 (September 9, 
2020) (Notice of Filing and Immediate Effectiveness 
of File No. SR–FINRA–2020–027); Securities 
Exchange Act Release No. 90619 (December 9, 
2020), 85 FR 81250 (December 15, 2020) (Notice of 
Filing and Immediate Effectiveness of File No. SR– 
FINRA–2020–042); Securities Exchange Act Release 
No. 91495 (April 7, 2021), 86 FR 19306 (April 13, 
2021) (Notice of Filing and Immediate Effectiveness 
of File No. SR–FINRA–2021–006); Securities 
Exchange Act Release No. 92685 (August 17, 2021), 
86 FR 47169 (August 23, 2021) (Notice of Filing and 
Immediate Effectiveness of File No. SR–FINRA– 
2021–019); Securities Exchange Act Release No. 
93758 (December 13, 2021), 86 FR 71695 (December 
17, 2021) (Notice of Filing and Immediate 
Effectiveness of File No. SR–FINRA–2021–031); 
Securities Exchange Act Release No. 94430 (March 

16, 2022), 87 FR 16262 (March 22, 2022) (Notice of 
Filing and Immediate Effectiveness of File No. SR– 
FINRA–2022–004); Securities Exchange Act Release 
No. 95281 (July 14, 2022), 87 FR 43335 (July 20, 
2022) (Notice of Filing and Immediate Effectiveness 
of File No. SR–FINRA–2022–018); and File No. SR– 
FINRA–2022–029, supra note 5. 

11 See CDC, COVID Data Tracker—COVID–19 
Integrated County View, https://covid.cdc.gov/ 
covid-data-tracker/#county-view?list_select_
state=all_states&list_select_county=all_
counties&data- 
type=CommunityLevels&null=CommunityLevels 
(last visited Jan. 9, 2023). 

12 See CDC, COVID Data Tracker Weekly 
Review—Daily Trend in Number of New COVID– 
19 Hospital Admissions in the United States, 
https://www.cdc.gov/coronavirus/2019-ncov/covid- 
data/covidview/index.html (last visited Jan. 9, 2023) 
(‘‘The current 7-day daily average for December 28, 
2022–January 3, 2023, was 6,519. This is a 16.1% 
increase from the prior 7-day average (5,613) from 
December 21–27, 2022.’’). 

13 These new Omicron variants include BQ.1.1, 
XBB.1.5 and BQ.1. See CDC, COVID Data Tracker— 
Variant Proportions, https://covid.cdc.gov/covid- 
data-tracker/#variant-proportions (last visited Jan. 
9, 2023). 

14 A state-by-state comparison of vaccination rates 
is available at https://covid.cdc.gov/covid-data- 
tracker/#vaccinations_vacc-people-additional-dose- 
totalpop (last visited Jan. 9, 2023). 

15 As noted in SR–FINRA–2020–027, the 
temporary proposed rule change grants discretion to 
OHO and the NAC to order a video conference 
hearing. In deciding whether to schedule a hearing 
by video conference, OHO and the NAC may 
consider a variety of other factors in addition to 
COVID–19 trends. In SR–FINRA–2020–027, FINRA 
provided a non-exhaustive list of other factors OHO 
and the NAC may take into consideration, including 
a hearing participant’s individual health concerns 
and access to the connectivity and technology 
necessary to participate in a video conference 
hearing. 

16 See supra note 5. As a further basis for 
extending the expiration date to April 30, 2023, 
FINRA notes that its Board has approved the 
submission of a rule proposal to the Commission to 
make permanent, with some modifications, the 
temporary rules to allow hearings to be conducted 
by video conference originally set forth in SR– 
FINRA–2020–027 and SR–FINRA–2020–015. See 
https://www.finra.org/about/governance/finra- 
board-governors/meetings/update-finra-board- 
governors-meeting-december-2022. FINRA 
contemplates filing the rule proposal with the 
Commission in the near future and the extension of 
the temporary rule amendments would help avoid 
the rules reverting to their original form before the 
permanent rules, if approved by the Commission, 
become effective. 

17 In fact, FINRA began to hold in-person hearings 
at a single location in 2021. In July 2021, FINRA 
held its first in-person hearing since the temporary 
amendments were implemented. A subsequent 
surge in case numbers for the Delta variant of the 
COVID–19 virus caused FINRA’s outside health and 
safety consultant to recommend in early August 
2021 against in-person hearings. Accordingly, the 
Chief Hearing Officer converted hearings scheduled 
after mid-September 2021 from in-person to video 
conference on a case-by-case basis. In July 2022, 
FINRA scheduled another in-person hearing but 
shortly before it began the parties jointly requested 
that the hearing be conducted via video conference 
instead, and the Chief Hearing Officer used her 
discretion to order that the hearing be conducted by 
video conference. 

18 Since the temporary amendments were 
implemented, OHO and the NAC have conducted 
several hearings by video conference. As of January 
9, 2023, OHO has conducted 17 disciplinary 

Continued 

2020–015 from January 31, 2023, to 
April 30, 2023.6 

Due to the public health concerns and 
restrictions resulting from the outbreak 
of COVID–19, along with a 
corresponding backlog of disciplinary 
cases,7 FINRA filed, and subsequently 
extended to January 31, 2023, SR– 
FINRA–2020–027 8 to temporarily 
amend FINRA Rules 1015, 9261, 9524, 
and 9830 to grant OHO and the NAC 
authority 9 to conduct hearings in 
connection with appeals of Membership 
Application Program decisions, 
disciplinary actions, eligibility 
proceedings and temporary and 
permanent cease and desist orders by 
video conference, if warranted by the 
COVID–19-related public health risks 
posed by an in-person hearing.10 

Due to the upward trend in the 
number of COVID–19 cases since FINRA 
filed SR–FINRA–2022–029 in October 
2022, FINRA believes there is a 
continued need for temporary relief 
beyond January 31, 2023. In this regard, 
FINRA notes that COVID–19 remains a 
public health concern. For example, 
according to the Centers for Disease 
Control and Prevention (‘‘CDC’’), 
approximately 61.73 percent of counties 
in the United States have a medium or 
high COVID–19 Community Level based 
on the CDC’s most recent calculations.11 
The daily average number of hospital 
admissions is also on the rise.12 Much 
uncertainty also remains given the 
emergence of new Omicron variants that 
the CDC currently is tracking 13 and the 
dissimilar vaccination rates (completed 
primary series and updated booster 
dose) throughout the United States.14 

In addition, as set forth in the 
previous filings, FINRA relies on the 
guidance of its health and safety 
consultant, in conjunction with COVID– 
19 data and guidance issued by public 
health authorities, to determine whether 
the current public health risks presented 
by an in-person hearing may warrant a 
hearing by video conference.15 FINRA 

strives to hold in-person hearings when 
it is safe to do so, but because FINRA 
conducts hearings at locations 
throughout the United States, FINRA 
believes that it may be difficult to 
conduct in-person hearings at certain 
locations based on that data and 
guidance. 

As a result, FINRA believes there will 
be a continued need for temporary relief 
beyond January 31, 2023. Accordingly, 
FINRA proposes to extend the 
expiration date of the temporary 
amendments originally set forth in SR– 
FINRA–2020–027 and the temporary 
amendments to FINRA Rule 9341(d) in 
SR–FINRA–2020–015 from January 31, 
2023, to April 30, 2023.16 As previously 
noted, FINRA strives to hold in-person 
hearings when it is safe to do so and the 
extension of temporary relief therefore 
does not mean a video conference 
hearing will be ordered in every case.17 
Given the uncertainty regarding COVID– 
19, however, the extension of these 
temporary amendments allowing for 
specified OHO and NAC hearings to 
proceed by video conference will ensure 
that FINRA’s critical adjudicatory 
functions continue to operate effectively 
in these circumstances—enabling 
FINRA to fulfill its statutory obligations 
to protect investors and maintain fair 
and orderly markets—while also 
protecting the health and safety of 
hearing participants.18 
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hearings by video conference (decisions have been 
issued in all but one of these cases). In six of these 
disciplinary hearings, all of the parties agreed to 
proceed by video conference; the other 11 were 
ordered to proceed by video conference by the Chief 
Hearing Officer. OHO currently has hearings 
scheduled in eight additional disciplinary matters. 
No determination has yet been made regarding 
whether these eight hearings will be in-person or by 
video conference. Also, as of January 9, 2023, the 
NAC, through the relevant Subcommittee, has 
conducted 19 oral arguments by video conference 
in connection with appeals of FINRA disciplinary 
proceedings pursuant to FINRA Rule 9341(d), as 
temporarily amended. Furthermore, the NAC has 
conducted via video conference a one-day 
evidentiary hearing in a membership application 
proceeding pursuant to FINRA Rule 1015, as 
temporarily amended. The NAC also has conducted 
via video conference three evidentiary hearings in 
eligibility matters pursuant to FINRA Rule 9524, as 
temporarily amended. 

19 15 U.S.C. 78o–3(b)(6). 
20 15 U.S.C. 78o–3(b)(8). 

21 15 U.S.C. 78s(b)(3)(A). 
22 17 CFR 240.19b–4(f)(6). 
23 See SR–FINRA–2020–015, 85 FR at 31836. 

Although FINRA did not request that the 
Commission waive the 30-day operative delay for 
SR–FINRA–2020–027, FINRA did request that the 
Commission waive the 30-day operative delay for 
SR–FINRA–2020–042, SR–FINRA–2021–006, SR– 
FINRA–2021–019, SR–FINRA–2021–031, SR– 
FINRA–2022–004, and SR–FINRA–2022–018 which 
extended the expiration date of the temporary 
amendments originally set forth in SR–FINRA– 
2020–027. 

24 See supra Item II.A.1; see also SR–FINRA– 
2020–015, 85 FR at 31833. 

25 As noted above, see supra note 4, FINRA stated 
that if it requires temporary relief from the rule 
requirements identified in this proposal beyond 
April 30, 2023, it may submit a separate rule filing 
to extend the effectiveness of the temporary relief 
under these rules. 

FINRA has filed the proposed rule 
change for immediate effectiveness and 
has requested that the SEC waive the 
requirement that the proposed rule 
change not become operative for 30 days 
after the date of the filing, so FINRA can 
implement the proposed rule change 
immediately. 

2. Statutory Basis 
FINRA believes that the proposed rule 

change is consistent with the provisions 
of Section 15A(b)(6) of the Act,19 which 
requires, among other things, that 
FINRA rules must be designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, and, in 
general, to protect investors and the 
public interest. FINRA believes that the 
proposed rule change is also consistent 
with Section 15A(b)(8) of the Act,20 
which requires, among other things, that 
FINRA rules provide a fair procedure for 
the disciplining of members and 
persons associated with members. 

The proposed rule change, which 
extends the expiration date of the 
temporary amendments to FINRA rules 
set forth in SR–FINRA–2020–027 and 
the temporary amendments to FINRA 
Rule 9341(d) in SR–FINRA–2020–015, 
will continue to aid FINRA’s efforts to 
timely conduct hearings in connection 
with its core adjudicatory functions. 
Given that COVID–19 remains a public 
health concern and the spike in cases of 
the disease, without this relief allowing 
OHO and NAC hearings to proceed by 
video conference, FINRA might be 
required to postpone some or almost all 
hearings for a significant period of time. 
FINRA must be able to perform its 
critical adjudicatory functions to fulfill 
its statutory obligations to protect 
investors and maintain fair and orderly 
markets. As such, this relief is essential 
to FINRA’s ability to fulfill its statutory 

obligations and allows hearing 
participants to avoid the COVID–19- 
related health and safety risks 
associated with in-person hearings. 

Among other things, this relief will 
allow OHO to conduct temporary cease 
and desist proceedings by video 
conference so that FINRA can take 
immediate action to stop ongoing 
customer harm and will allow the NAC 
to timely provide members, disqualified 
individuals and other applicants an 
approval or denial of their applications. 
As set forth in detail in the original 
filings, this temporary relief allowing 
OHO and NAC hearings to proceed by 
video conference accounts for fair 
process considerations and will 
continue to provide fair process while 
avoiding the COVID–19-related public 
health risks for hearing participants. 
Accordingly, the proposed rule change 
extending this temporary relief is in the 
public interest and consistent with the 
Act’s purpose. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

FINRA does not believe that the 
temporary proposed rule change will 
result in any burden on competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act. 
As set forth in SR–FINRA–2020–027 
and, with respect to FINRA Rule 
9341(d), in SR–FINRA–2020–015, the 
proposed rule change is intended solely 
to extend temporary relief necessitated 
by the continued presence of COVID–19 
and the related health and safety risks 
of conducting in-person activities. 
FINRA believes that the proposed rule 
change will prevent unnecessary 
impediments to FINRA’s critical 
adjudicatory processes and its ability to 
fulfill its statutory obligations to protect 
investors and maintain fair and orderly 
markets that would otherwise result if 
the temporary amendments were to 
expire on January 31, 2023. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were neither 
solicited nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not: (i) significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days from the date on 
which it was filed, or such shorter time 
as the Commission may designate, it has 

become effective pursuant to Section 
19(b)(3)(A) of the Act 21 and Rule 19b– 
4(f)(6) thereunder.22 

A proposed rule change filed under 
Rule 19b–4(f)(6) normally does not 
become operative for 30 days after the 
date of filing. However, pursuant to 
Rule 19b–4(f)(6)(iii), the Commission 
may designate a shorter time if such 
action is consistent with the protection 
of investors and the public interest. As 
FINRA requested in connection with 
SR–FINRA–2020–015 and related 
extensions,23 FINRA has also asked the 
Commission to waive the 30-day 
operative delay so that this proposed 
rule change may become operative 
immediately upon filing. 

FINRA has indicated that extending 
the relief provided originally in SR– 
FINRA–2020–015 and SR–FINRA– 
2020–027 will continue to provide 
FINRA the ability to safely conduct 
hearings in connection with its core 
functions during the COVID–19 
outbreak. Importantly, extending the 
relief provided in these prior rule 
changes immediately upon filing and 
without a 30-day operative delay will 
allow FINRA to continue critical 
adjudicatory and review processes in a 
reasonable and fair manner and meet its 
critical investor protection goals, while 
also following best practices with 
respect to the health and safety of its 
employees.24 The Commission also 
notes that this proposal, like SR– 
FINRA–2020–015 and SR–FINRA– 
2020–027, provides only temporary 
relief during the period in which 
FINRA’s operations are impacted by 
COVID–19. As proposed, the changes 
would be in place through April 30, 
2023.25 FINRA also noted in both SR– 
FINRA–2020–015 and SR–FINRA– 
2020–027 that the amended rules will 
revert back to their original state at the 
conclusion of the temporary relief 
period and, if applicable, any extension 
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26 See SR–FINRA–2020–015, 85 FR at 31833; see 
also SR–FINRA–2020–027, 85 FR at 55712. 

27 For purposes only of waiving the 30-day 
operative delay, the Commission has considered the 
proposed rule change’s impact on efficiency, 
competition, and capital formation. See 15 U.S.C. 
78c(f). 

28 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 15 U.S.C. 78s(b)(3)(A). 
4 17 CFR 240.19b–4(f)(4)(ii). 

5 ICE Endex Circular E22/012 is available at the 
following website: https://www.theice.com/ 
publicdocs/endex/circulars/E22012.pdf. 

6 Accordingly, the amendments to Part A will 
become operative following expiry of the December 
2022 contract month. 

thereof.26 For these reasons, the 
Commission believes that waiver of the 
30-day operative delay for this proposal 
is consistent with the protection of 
investors and the public interest. 
Accordingly, the Commission hereby 
waives the 30-day operative delay and 
designates the proposal operative upon 
filing.27 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
should be approved or disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
FINRA–2023–001 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–FINRA–2023–001. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 

Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of FINRA. All comments received 
will be posted without change. Persons 
submitting comments are cautioned that 
we do not redact or edit personal 
identifying information from comment 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–FINRA– 
2023–001 and should be submitted on 
or before February 21, 2023. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.28 
J. Matthew DeLesDernier, 
Deputy Secretary. 
[FR Doc. 2023–01878 Filed 1–30–23; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–96749; File No. SR–ICEEU– 
2023–002] 

Self-Regulatory Organizations; ICE 
Clear Europe Limited; Notice of Filing 
and Immediate Effectiveness of 
Proposed Rule Change Relating to 
Amendments to the ICE Clear Europe 
Delivery Procedures 

January 25, 2023. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on January 
12, 2023, ICE Clear Europe Limited 
(‘‘ICE Clear Europe’’ or the ‘‘Clearing 
House’’) filed with the Securities and 
Exchange Commission (‘‘Commission’’) 
the proposed rule changes described in 
Items I, II and III below, which Items 
have been prepared primarily by ICE 
Clear Europe. ICE Clear Europe filed the 
proposed rule change pursuant to 
Section 19(b)(3)(A) of the Act 3 and Rule 
19b–4(f)(4)(ii) thereunder,4 such that the 
proposed rule change was immediately 
effective upon filing with the 
Commission. The Commission is 

publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Clearing Agency’s Statement of the 
Terms of Substance of the Proposed 
Rule Change 

ICE Clear Europe Limited (‘‘ICE Clear 
Europe’’ or the ‘‘Clearing House’’) 
proposes to amend its Delivery 
Procedures (‘‘Delivery Procedures’’) to 
make certain clarifications and updates. 

II. Clearing Agency’s Statement of the 
Purpose of, and Statutory Basis for, the 
Proposed Rule Change 

In its filing with the Commission, ICE 
Clear Europe included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. ICE 
Clear Europe has prepared summaries, 
set forth in sections (A), (B), and (C) 
below, of the most significant aspects of 
such statements. 

(A) Clearing Agency’s Statement of the 
Purpose of, and Statutory Basis for, the 
Proposed Rule Change 

(a) Purpose 

The amendments to Part A, which 
applies to ICE Endex Deliverable EU 
Emissions Contracts, would reflect that, 
as provided in ICE Endex’s Circular 
E22/012,5 ICE Endex will delist 
Aviation Emissions Allowance or 
‘‘EUAA’’ Futures Contracts following 
the expiry of the December 2022 
contract month and, commencing with 
the January 2023 contract month, 
EUAAs would become eligible for 
delivery under the existing ICE Endex 
Carbon Emissions Allowance or ‘‘EUA’’ 
daily and monthly Contracts.6 
Conforming changes would be made in 
Part A, including to remove references 
to ‘‘ICE Endex EUAA Futures Contracts’’ 
and to reflect that EUAAs may be 
delivered under the delivery 
specifications applicable to the EUA 
daily and monthly contracts (through an 
amendment to the term Carbon 
Emission Allowance Contract and 
related changes in the delivery 
timetable). Certain related drafting 
amendments would be made in Part A 
to reflect such updates including the 
removal of related definitions and other 
terms (for example, the removal of the 

VerDate Sep<11>2014 16:46 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00127 Fmt 4703 Sfmt 4703 E:\FR\FM\31JAN1.SGM 31JAN1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 N
O

T
IC

E
S

https://www.theice.com/publicdocs/endex/circulars/E22012.pdf
https://www.theice.com/publicdocs/endex/circulars/E22012.pdf
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov


6350 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Notices 

7 15 U.S.C. 78q–1. 
8 15 U.S.C. 78q–1(b)(3)(F). 

definitions of ‘‘Allowance Type’’ and 
‘‘Aviation Emissions Allowance 
Contract’’) which would no longer be 
applicable. 

The definition for the term 
‘‘Communication Link’’ would be 
included in Part A in place of the cross- 
reference to the definition assigned in 
the ICE Endex Rules. The amendments 
provide that ‘‘Communication Link’’ 
means the electronic exchange of 
messages or notifications by which 
Buyers and Sellers communicate with 
the Registry, and/or by which the 
Registry communicates with the 
European Union Transaction Log which 
is necessary to facilitate a Transfer 
Request. This update is intended to 
improve clarity. The definition of 
‘‘Emissions Directive’’ would be 
amended to include a reference to the 
most recent relevant EU directive, 
Directive 2018/410 of the European 
Parliament and of the European Council 
of 14 March 2018. The amendments also 
amend the definition of the term 
‘‘Transfer Request’’ to mean a request to 
affect a transfer of an EUA and/or EUAA 
submitted by a Seller to the Registry as 
required by the Registry Regulations, 
relevant applicable law and otherwise 
in accordance with the ICE Clear Europe 
Rules and ICE Endex Rules. Previously, 
such definition crossed-referenced a 
definition of ‘‘Allowance Transfer 
Request’’ which was not defined in the 
Delivery Procedures. Separate 
definitions of ‘‘Aviation Emissions 
Allowance Transfer Request’’ and 
‘‘Carbon Emissions Allowance Transfer 
Request’’ would be removed as 
unnecessary given the revised definition 
of Transfer Request. Certain other non- 
substantive drafting clarifications would 
be made. 

Timing for EFP Reporting 
The amendments to Parts D (which 

apply to ICE Futures UK NBP Natural 
Gas Daily Futures), F (which applies to 
ICE Endex Dutch TTF Natural Gas Daily 
Futures), and EE (which applies to ICE 
Endex Austrian CEGH VTP Natural Gas 
Daily Futures) are intended to address 
inconsistencies regarding the timing of 
reporting of Exchange for Physicals 
(EFP) and Exchange for Swaps (EFS) 
transactions related to certain contracts. 
The amendments to Part D would 
correct Section 2.5(b) to state that ICE 
Futures UK NBP Natural Gas Daily 
Futures cease trading at 17:00 hours on 
the Business Day prior to the Delivery 
Day, to be consistent with exchange 
rules. The amendments to Part D would 
provide in Section 2.6 that for ICE 
Futures UK NBP Natural Gas Daily 
Futures, in accordance with the ICE 
Clear Europe Clearing Rules, EFPs and 

EFSs may be posted up to 30 minutes 
following the cessation of trading. (The 
change thus eliminates an inconsistency 
with exchange rules.) Such timing 
update would also be reflected in the 
delivery table for the same contracts in 
Section 5.2. In the delivery timetable for 
ICE Endex Dutch TTF Natural Gas Daily 
Futures in Section 6.2 of Part F, the 
amendments would clarify that EFPs 
and EFS may be posted up to 30 
minutes following the cessation of 
trading (in order to make the timetable 
consistent with paragraph 3.6 of Part F). 
The amendments would also update the 
delivery timetable for ICE Endex 
Austrian CEGH VTP Natural Gas Daily 
Futures in Section 8 of Part EE such that 
the time specified in such table reflects 
the narrative which provides that EFPs 
and EFSs may be posted up to 30 
minutes following the cessation of 
trading. 

Changes to Naming Conventions 

To apply consistency to the contract 
names of certain natural gas futures 
contracts, the Clearing House would 
change the name of ‘‘TTF Natural Gas 
Futures’’ to ‘‘Dutch TTF Natural Gas 
Futures’’, ‘‘TTF Natural Gas Daily 
Futures’’ to ‘‘Dutch TTF Natural Gas 
Daily Futures’’, ‘‘TTF Natural Gas 
Working Days Next Week’’ to ‘‘Dutch 
TTF Natural Gas Working Days Next 
Week, ‘‘UK Natural Gas Futures’’ to ‘‘UK 
NBP Natural Gas Futures’’, ‘‘UK Natural 
Gas Daily Futures’’ to ‘‘UK NBP Natural 
Gas Daily Futures’’, ‘‘UK Natural Gas 
(EUR/MWh) Futures’’ to ‘‘UK NBP 
Natural Gas (EUR/MWh) Futures’’, 
‘‘PSV Natural Gas Futures’’ to ‘‘Italian 
PSV Natural Gas’’, ‘‘ICE Endex VTP 
Natural Gas Futures’’ and ‘‘CEGH 
Austrian VTP Natural Gas Futures’’ to 
‘‘ICE Endex Austrian CEGH VTP Natural 
Gas Futures’’, ‘‘ICE Endex VTP Natural 
Gas Daily Future’’ to ‘‘ICE Endex 
Austrian CEGH VTP Natural Gas Daily 
Futures, and ‘‘ICE Endex PEG Natural 
Gas Futures’’ to ‘‘ICE Endex French PEG 
Natural Gas Futures’’. Such changes 
would be made where relevant in Parts 
D (which applies to UK natural gas 
futures contracts), F (which applies to 
ICE Endex Dutch natural gas futures), 
AA (which applies to Italian natural gas 
futures), EE (which applies to Austrian 
natural gas futures), and HH (which 
applies to the French natural gas 
futures) of the Delivery Procedures. 
Paragraphs 5 and 13 of the introductory 
section to the Delivery Procedures 
would also be updated to reflect the 
name changes. 

Delisting of Belgian ZTP Natural Gas 
Contracts 

Part I of the Delivery Procedures 
(which applied to ICE Endex ZTP 
Natural Gas Futures Contracts) would be 
deleted in its entirety as such contracts 
are no longer listed for trading at ICE 
Endex. Similarly, Part J would be 
amended to remove all references to ICE 
Endex Spot Market ZTP Natural Gas 
Spot Contracts and ICE Endex Spot 
Market ZTPL Natural Gas Spot 
Contracts, which are also no longer 
listed for trading at ICE Endex. 
Corresponding changes would be made 
in paragraph 5 of the introductory 
section of the Delivery Procedures and 
in the Table of Contents. 

Delivery Timetable for Deliverable US 
Emissions Contracts 

The amendments would revise the 
delivery timetable in Part N (which 
applies to ICE Deliverable US Emissions 
Contracts) to remove unnecessary 
provisions in the final row relating to 
confirmation of delivery on the Delivery 
Day. The relevant obligations relating to 
confirmation of delivery are already 
covered in the preceding rows of the 
timetable. The remaining language in 
that row would be removed in order to 
avoid any incorrect implication that 
delivery could be made following the 
relevant Delivery Day. The amendments 
do not change the terms and conditions 
of the relevant contract. 

Other Updates 
Updates to the table of contents and 

various section headings would be made 
to conform to changes described above. 
A conforming reference to the ICE 
Endex Austrian CEGH VTP Natural Gas 
Daily Futures Contract would be added 
in paragraph 5.1 (such reference had 
previously been omitted). 

(b) Statutory Basis 
ICE Clear Europe believes that the 

proposed amendments to the Delivery 
Procedures are consistent with the 
requirements of Section 17A of the Act 7 
and the regulations thereunder 
applicable to it. In particular, Section 
17A(b)(3)(F) of the Act 8 requires, among 
other things, that the rules of a clearing 
agency be designed to promote the 
prompt and accurate clearance and 
settlement of securities transactions 
and, to the extent applicable, derivative 
agreements, contracts, and transactions, 
the safeguarding of securities and funds 
in the custody or control of the clearing 
agency or for which it is responsible, 
and the protection of investors and the 
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9 15 U.S.C. 78q–1(b)(3)(F). 
10 17 CFR 240.17Ad–22(e)(10). 
11 17 CFR 240.17Ad–22(e)(10). 

12 15 U.S.C. 78s(b)(3)(A). 
13 17 CFR 240.19b–4(f). 14 17 CFR 200.30–3(a)(12). 

public interest. The proposed changes 
are intended to make a number of 
updates and clarifications to the 
Delivery Procedures for physically 
settled F&O Contracts. The amendments 
remove from the Delivery Procedures 
certain contracts that have been delisted 
by the relevant exchange. The 
amendments also clarify the deadline 
for submission of EFPs, EFSs for certain 
contracts and update relevant naming 
conventions, and remove duplicative 
information, among other clarifications 
and drafting updates. The amendments 
would not otherwise affect the manner 
in which such contracts are cleared and 
settled. Accordingly, ICE Clear Europe 
believes that the Delivery Procedures, as 
amended, are sufficient to support 
clearing of such contracts and to manage 
the risks associated with such contracts. 
As a result, in ICE Clear Europe’s view, 
the amendments would be consistent 
with the prompt and accurate clearance 
and settlement of the contracts, the 
safeguarding of funds or securities in 
the custody or control of the clearing 
agency or for which it is responsible, 
and the protection of investors and the 
public interest, consistent with the 
requirements of Section 17A(b)(3)(F) of 
the Act.9 

In addition, Rule 17Ad–22(e)(10) 10 
provides that ‘‘[e]ach covered clearing 
agency shall establish, implement, 
maintain and enforce written policies 
and procedures reasonable designed to, 
as applicable [. . .] establish and 
maintain transparent written standards 
that state its obligations with respect to 
the delivery of physical instruments, 
and establish and maintain operational 
practices that identify, monitor and 
manage the risks associated with such 
physical deliveries.’’ As discussed 
above, the amendments would amend 
the delivery specifications to make 
certain updates and clarifications, and 
to remove provisions relating to delisted 
contracts. As amended, the Delivery 
Procedures appropriately set out the 
role and responsibilities of the Clearing 
House and Clearing Members with 
respect to physical delivery. As a result, 
ICE Clear Europe believes the 
amendments are consistent with the 
requirements of Rule 17Ad–22(e)(10).11 

(B) Clearing Agency’s Statement on 
Burden on Competition 

ICE Clear Europe does not believe the 
proposed amendments would have any 
impact, or impose any burden, on 
competition not necessary or 

appropriate in furtherance of the 
purposes of the Act. The proposed 
amendments to the Delivery Procedures 
are intended to clarify certain delivery 
procedures in respect of certain 
physically settled energy contracts. The 
amendments would not materially 
change the rights or obligations of 
Clearing Members or other market 
participants. ICE Clear Europe does not 
believe the amendments would 
adversely affect competition among 
Clearing Members, materially affect the 
cost of clearing, adversely affect access 
to clearing in the new contracts for 
Clearing Members or their customers, or 
otherwise adversely affect competition 
in clearing services. Accordingly, ICE 
Clear Europe does not believe that the 
amendments would impose any impact 
or burden on competition that is not 
appropriate in furtherance of the 
purpose of the Act. 

(C) Clearing Agency’s Statement on 
Comments on the Proposed Rule 
Change Received From Members, 
Participants or Others 

Written comments relating to the 
proposed amendment has not been 
solicited or received by ICE Clear 
Europe. ICE Clear Europe will notify the 
Commission of any comments received 
with respect to the proposed rule 
change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act 12 and paragraph (f) of Rule 
19b-4 13 thereunder. At any time within 
60 days of the filing of the proposed rule 
change, the Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml) or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
ICEEU–2023–002 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–ICEEU–2023–002. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filings will also be available for 
inspection and copying at the principal 
office of ICE Clear Europe and on ICE 
Clear Europe’s website at https://
www.theice.com/clear-europe/ 
regulation. 

All comments received will be posted 
without change. Persons submitting 
comments are cautioned that we do not 
redact or edit personal identifying 
information from comment submissions. 
You should submit only information 
that you wish to make available 
publicly. All submissions should refer 
to File Number SR–ICEEU–2023–002 
and should be submitted on or before 
February 21, 2023. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.14 

J. Matthew DeLesDernier, 

Deputy Secretary. 
[FR Doc. 2023–01880 Filed 1–30–23; 8:45 am] 

BILLING CODE 8011–01–P 

VerDate Sep<11>2014 16:46 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00129 Fmt 4703 Sfmt 4703 E:\FR\FM\31JAN1.SGM 31JAN1kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 N
O

T
IC

E
S

https://www.theice.com/clear-europe/regulation
https://www.theice.com/clear-europe/regulation
https://www.theice.com/clear-europe/regulation
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
http://www.sec.gov/rules/sro.shtml
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov


6352 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Notices 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 3 Rule 21.1(d)(4). 

4 15 U.S.C. 78f(b). 
5 15 U.S.C. 78f(b)(5). 
6 Id. 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–96748; File No. SR– 
CboeEDGX–2023–005] 

Self-Regulatory Organizations; Cboe 
EDGX Exchange, Inc.; Notice of Filing 
and Immediate Effectiveness of a 
Proposed Rule Change To Amend Rule 
21.1 Concerning All-or-None Orders 
With the Size of One Contract 

January 25, 2023. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on January 
13, 2023, Cboe EDGX Exchange, Inc. 
(the ‘‘Exchange’’ or ‘‘EDGX’’) filed with 
the Securities and Exchange 
Commission (the ‘‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Cboe EDGX Exchange, Inc. (the 
‘‘Exchange’’ or ‘‘EDGX’’) proposes to 
amend Rule 21.1. The text of the 
proposed rule change is provided 
below. 

(additions are italicized; deletions are 
[bracketed]) 
* * * * * 

Rules of Cboe EDGX Exchange, Inc. 
* * * * * 

Rule 21.1. Definitions 
The following definitions apply to 

Chapter XXI for the trading of options 
listed on EDGX Options. 

(a)–(c) No changes. 
(d) The term ‘‘Order Type’’ shall mean 

the unique processing prescribed for 
designated orders, subject to the 
restrictions set forth in paragraph (j) 
below with respect to orders and bulk 
messages submitted through bulk ports, 
that are eligible for entry into the 
System. An Order Type applied to a 
bulk message applies to each bid and 
offer within that bulk message. Unless 
otherwise specified in the Rules or the 
context indicates otherwise, the 
Exchange determines which of the 
following Order Types are available on 
a class, system, or trading session basis. 
Rule 21.20 sets forth the Order Types 
the Exchange may make available for 
complex orders. 

(1)–(3) No changes. 

(4) ‘‘All-or-None orders’’ or ‘‘AON 
orders’’ are orders to be executed in 
their entirety or not at all. AON orders 
may be market or limit orders. Users 
may not designate an AON order as All 
Sessions. Users may not designate bulk 
messages as AON orders. 

(A)–(E) No change. 
(F) The System disregards an AON 

instruction on an order with a size of 
one contract. 
* * * * * 

The text of the proposed rule change 
is also available on the Exchange’s 
website (http://markets.cboe.com/us/ 
options/regulation/rule_filings/edgx/), 
at the Exchange’s Office of the 
Secretary, and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The Exchange proposes to amend 
Rule 21.1. Specifically, the proposed 
rule change codifies in new 
subparagraph (F) of the definition of an 
All-or-None (‘‘AON’’) order in Rule 
21.1(d)(4) that the System will disregard 
an AON instruction on an order with a 
size of one contract. An AON order is 
an order to be executed in its entirety or 
not at all.3 Any order for one contract 
(regardless of whether it has an AON 
instruction) may only be executed in its 
entirety or not at all, as the Exchange 
does not permit executions of partial 
contracts. Therefore, an AON 
instruction on such an order is 
unnecessary. If a market participant 
submits an order for one contract with 
an AON instruction, that order would 
execute in the same manner as an order 
for one contract without an AON 
instruction. However, in certain 
circumstances, the System handles 
orders with AON instructions 

differently than non-AON orders. For 
example, pursuant to Rule 21.8(m), 
AON orders are generally last in 
priority. Such provisions may prevent 
or delay executions of one-lot orders 
with AON instructions, despite the fact 
that they would otherwise execute in 
the same manner as one-lot orders 
without AON instructions. The 
Exchange believes it is appropriate to 
treat all one-lot orders (which are 
functionally like AON orders (as they 
can only execute in their entirety or not 
at all)) as non-AON orders so such 
orders that unnecessarily include an 
AON instruction, including AON orders 
from customers, do not lose otherwise 
lose priority. 

2. Statutory Basis 
The Exchange believes the proposed 

rule change is consistent with the 
Securities Exchange Act of 1934 (the 
‘‘Act’’) and the rules and regulations 
thereunder applicable to the Exchange 
and, in particular, the requirements of 
Section 6(b) of the Act.4 Specifically, 
the Exchange believes the proposed rule 
change is consistent with the Section 
6(b)(5) 5 requirements that the rules of 
an exchange be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in regulating, clearing, settling, 
processing information with respect to, 
and facilitating transactions in 
securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 
Additionally, the Exchange believes the 
proposed rule change is consistent with 
the Section 6(b)(5) 6 requirement that 
the rules of an exchange not be designed 
to permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

The Exchange believes the proposed 
rule change will promote just and 
equitable principles of trade and remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, because 
the System will handle and prioritize all 
one-lot orders, which are functionally 
like AON orders (as they can only 
execute in their entirety or not at all), in 
the same manner. The Exchange 
believes it is equitable to treat all one- 
lot AON orders as non-AON orders so 
such orders do not lose priority despite 
inclusion of an instruction that has no 
practical impact on its execution. The 
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7 15 U.S.C. 78s(b)(3)(A). 
8 17 CFR 240.19b–4(f)(6). In addition, Rule 19b– 

4(f)(6) requires a self-regulatory organization to give 

the Commission written notice of its intent to file 
the proposed rule change at least five business days 
prior to the date of filing of the proposed rule 
change, or such shorter time as designated by the 
Commission. The Exchange has satisfied this 
requirement. 

9 17 CFR 240.19b–4(f)(6)(iii). 
10 For purposes only of waiving the 30-day 

operative delay, the Commission has also 
considered the proposed rule’s impact on 
efficiency, competition, and capital formation. See 
15 U.S.C. 78c(f). 11 17 CFR 200.30–3(a)(12). 

Exchange believes the proposed rule 
change may benefit and protect market 
participants that submit one-lot orders 
with unnecessary AON instructions, as 
it may improve the priority (and 
possibly increase execution 
opportunities) of such orders. 
Additionally, because the proposed rule 
change codifies current System 
behavior, it adds transparency and 
clarity to the Rules, which ultimately 
benefits investors. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. The 
Exchange does not believe that the 
proposed rule change will impose any 
intramarket burden that is not necessary 
or appropriate in furtherance of the 
purposes of the Act because it applies 
to all orders for one contract with AON 
instructions in the same manner. 
Additionally, as described above, by 
disregarding an AON instruction on an 
order for one contract, the System 
handles and prioritizes all one-lot 
orders that may execute in their entirety 
or not at all (and thus all one-lot orders) 
in the same manner. The Exchange does 
not believe that the proposed rule 
change will impose any intermarket 
burden that is not necessary or 
appropriate in furtherance of the 
purposes of the Act because it only 
impacts how the System internally 
handles and prioritizes one-lot orders 
with AON instructions on the Exchange. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange neither solicited nor 
received comments on the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not: (i) significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days from the date on 
which it was filed, or such shorter time 
as the Commission may designate, it has 
become effective pursuant to Section 
19(b)(3)(A) of the Act 7 and Rule 19b– 
4(f)(6) thereunder.8 

A proposed rule change filed 
pursuant to Rule 19b–4(f)(6) under the 
Act normally does not become operative 
for 30 days after the date of its filing. 
However, Rule 19b–4(f)(6)(iii) 9 permits 
the Commission to designate a shorter 
time if such action is consistent with the 
protection of investors and the public 
interest. The Exchange requested that 
the Commission waive the 30-day 
operative delay so that the proposal may 
become operative immediately upon 
filing. The codification of the new 
System functionality to treat all one-lot 
AON orders as non-AON orders, so that 
such orders do not lose priority, may 
benefit and protect investors sooner 
with the waiver of the operative delay. 
The Commission believes that waiver of 
the 30-day operative delay is consistent 
with the protection of investors and the 
public interest as the proposed rule 
change does not raise any new or novel 
issues. Accordingly, the Commission 
hereby waives the 30-day operative 
delay and designates the proposed rule 
change operative upon filing.10 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number 

SR–CboeEDGX–2023–005 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 

Commission, 100 F Street NE, 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–CboeEDGX–2023–005. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 

Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–CboeEDGX–2023–005 and 
should be submitted on or before 
February 21, 2023. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.11 
J. Matthew DeLesDernier, 
Deputy Secretary. 
[FR Doc. 2023–01881 Filed 1–30–23; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–96745; File No. SR–NYSE– 
2023–05] 

Self-Regulatory Organizations; New 
York Stock Exchange LLC; Notice of 
Filing and Immediate Effectiveness of 
Proposed Rule Change To Amend Rule 
107B 

January 25, 2023. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 (the 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 15 U.S.C. 78f(b)(5). 
4 15 U.S.C. 78f(b)(8). 

5 15 U.S.C. 78s(b)(3)(A)(iii). 
6 17 CFR 240.19b–4(f)(6). 
7 15 U.S.C. 78s(b)(3)(A). 
8 17 CFR 240.19b–4(f)(6). In addition, Rule 19b– 

4(f)(6) requires a self-regulatory organization to give 
the Commission written notice of its intent to file 
the proposed rule change, along with a brief 
description and text of the proposed rule change, 
at least five business days prior to the date of filing 
of the proposed rule change, or such shorter time 
as designated by the Commission. The Exchange 
has satisfied this requirement. 

9 17 CFR 240.19b–4(f)(6). 
10 17 CFR 240.19b–4(f)(6)(iii). 
11 For purposes only of accelerating the operative 

date of this proposal, the Commission has 
considered the proposed rule’s impact on 
efficiency, competition, and capital formation. 15 
U.S.C. 78c(f). 

‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on January 
12, 2023, New York Stock Exchange 
LLC (‘‘NYSE’’ or the ‘‘Exchange’’) filed 
with the Securities and Exchange 
Commission (the ‘‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend 
Rule 107B (Supplemental Liquidity 
Providers) to correct duplicative rule 
numbering. The proposed rule change is 
available on the Exchange’s website at 
www.nyse.com, at the principal office of 
the Exchange, and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend 

Rule 107B to correct duplicative rule 
numbering. 

Current Rule 107B contains two 
paragraphs both designated with an ‘‘a’’. 
The first paragraph of the Rule is 
correctly designated ‘‘a’’ and would 
remain unchanged. The second 
paragraph immediately beneath the first 
paragraph describes financial rebates for 
executed transactions and is also 
designated with an ‘‘a’’. The Exchange 
proposes to designate this second 
paragraph as new subsection ‘‘(1)’’. The 
third paragraph is currently designated 
‘‘1’’. The Exchange would replace ‘‘1’’ 
with ‘‘i’’ consistent with the rest of the 
Rule 

2. Statutory Basis 

The Exchange believes that the 
proposed rule change is consistent with 
Section 6(b)(5) of the Exchange Act,3 in 
that it is designed to prevent fraudulent 
and manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
facilitating transactions in securities, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system and, in 
general, to protect investors and the 
public interest. 

The Exchange believes that the 
proposed change to Rule 107B to correct 
duplicative subsections would remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system because 
the proposed change is designed to 
correct rule numbering. The Exchange 
believes that market participants would 
benefit from the increased clarity, 
thereby reducing potential confusion 
and ensuring that persons subject to the 
Exchange’s jurisdiction, regulators, and 
the investing public can more easily 
navigate and understand the Exchange’s 
rules. The Exchange further believes 
that the proposed change would not be 
inconsistent with the public interest and 
the protection of investors because 
investors will not be harmed and in fact 
would benefit from increased clarity, 
thereby reducing potential confusion. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

In accordance with Section 6(b)(8) of 
the Act,4 the Exchange believes that the 
proposed rule change would not impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. The 
proposed rule change is not intended to 
address competitive issues but is rather 
concerned with making a correction to 
the Exchange rules. Since the proposal 
does not substantively modify system 
functionality or processes on the 
Exchange, the proposed changes will 
not impose any burden on competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The Exchange has filed the proposed 
rule change pursuant to Section 
19(b)(3)(A)(iii) of the Act 5 and Rule 
19b–4(f)(6) thereunder.6 Because the 
proposed rule change does not: (i) 
significantly affect the protection of 
investors or the public interest; (ii) 
impose any significant burden on 
competition; and (iii) become operative 
prior to 30 days from the date on which 
it was filed, or such shorter time as the 
Commission may designate, if 
consistent with the protection of 
investors and the public interest, the 
proposed rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act 7 and Rule 19b–4(f)(6)(iii) 
thereunder.8 

A proposed rule change filed under 
Rule 19b–4(f)(6) 9 normally does not 
become operative prior to 30 days after 
the date of the filing. However, pursuant 
to Rule 19b–4(f)(6)(iii),10 the 
Commission may designate a shorter 
time if such action is consistent with the 
protection of investors and the public 
interest. The Exchange has asked the 
Commission to waive the 30-day 
operative delay so that the proposal may 
become operative immediately upon 
filing. 

The Commission believes that waiver 
of the operative delay is consistent with 
the protection of investors and the 
public interest because it will allow the 
Exchange to correct its rule numbering, 
thereby alleviating potential investor or 
market participant confusion. 
Accordingly, the Commission hereby 
waives the 30-day operative delay and 
designates the proposal operative upon 
filing.11 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
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12 15 U.S.C. 78s(b)(2)(B). 

13 17 CFR 200.30–3(a)(12), (59). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 See Securities Exchange Act Release No. 95601 

(Aug. 25, 2022), 87 FR 53514. 
4 15 U.S.C. 78s(b)(2). 
5 See Securities Exchange Act Release No. 96038, 

87 FR 63115 (Oct. 18, 2022). The Commission 
designated November 29, 2022 as the date by which 
the Commission shall approve or disapprove, or 
institute proceedings to determine whether to 
disapprove, the proposed rule change. 

6 15 U.S.C. 78s(b)(2)(B). 
7 See Securities Exchange Act Release No. 96384, 

87 FR 73367 (Nov. 29, 2022). 

8 The comment is available at: https://
www.sec.gov/comments/sr-cboebzx-2022-045/ 
srcboebzx2022045-20153179-320685.pdf. 

9 17 CFR 200.30–3(a)(12). 

public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
under Section 19(b)(2)(B) 12 of the Act to 
determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSE–2023–05 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–NYSE–2023–05. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 

submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–NYSE–2023–05 and should 
be submitted on or before February 21, 
2023. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.13 
J. Matthew DeLesDernier, 
Deputy Secretary. 
[FR Doc. 2023–01882 Filed 1–30–23; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–96747; File No. SR– 
CboeBZX–2022–045] 

Self-Regulatory Organizations; Cboe 
BZX Exchange, Inc.; Notice of 
Withdrawal of Proposed Rule Change 
To Amend the Opening Auction 
Process Provided Under Rule 
11.23(b)(2)(B) 

January 25, 2023. 

On August 15, 2022, Cboe BZX 
Exchange, Inc. (‘‘BZX’’ or ‘‘Exchange’’) 
filed with the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Act’’) 1 and Rule 
19b–4 thereunder,2 a proposed rule 
change to amend the Opening Auction 
process under BZX Rule 11.23(b)(2)(B). 
The proposed rule change was 
published for comment in the Federal 
Register on August 31, 2022.3 On 
October 12, 2022, pursuant to Section 
19(b)(2) of the Act,4 the Commission 
designated a longer period within which 
to approve the proposed rule change, 
disapprove the proposed rule change, or 
institute proceedings to determine 
whether to disapprove the proposed 
rule change.5 

On November 23, 2022, the 
Commission instituted proceedings 
under Section 19(b)(2)(B) of the Act 6 to 
determine whether to approve or 
disapprove the proposed rule change.7 

The Commission received one comment 
on the proposed rule change.8 

On January 23, 2023, the Exchange 
withdrew the proposed rule change 
(File No. SR–CboeBZX–2022–045). 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.9 
J. Matthew DeLesDernier, 
Deputy Secretary. 
[FR Doc. 2023–01879 Filed 1–30–23; 8:45 am] 

BILLING CODE 8011–01–P 

SOCIAL SECURITY ADMINISTRATION 

[Docket No. SSA–2022–0065] 

Request for Information on the 
Foundations for Evidence-Based 
Policymaking Act of 2018 Learning 
Agenda 

AGENCY: Social Security Administration. 

ACTION: Request for information. 

SUMMARY: The Foundations for 
Evidence-Based Policymaking Act of 
2018 (Evidence Act) requires Federal 
agencies to develop an evidence- 
building plan, referred to as a Learning 
Agenda, to identify and address policy 
questions relevant to agency programs, 
policies, and regulations. Through this 
Request for Information (RFI), we seek 
public input to help us expand our 
ongoing efforts to update and revise 
priority questions from our evidence- 
building activities. 

DATES: To ensure that your comments 
are considered, we must receive them 
no later than March 2, 2023. 

ADDRESSES: You may submit comments 
by any one of three methods—internet, 
fax, or mail. Do not submit the same 
comments multiple times or by more 
than one method. Regardless of which 
method you choose, please state that 
your comments refer to Docket No. 
SSA–2022–0065 so that we may 
associate your comments with the 
correct docket. 

Caution: You should be careful to 
include in your comments only 
information that you wish to make 
publicly available. We strongly urge you 
not to include in your comments any 
personal information, such as Social 
Security numbers or medical 
information. 
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1 Public Law 115–435, 132 Stat. 5529. 
2 5 U.S.C. 312(a); Office of Mgmt. & Budget, Exec. 

Office of the President, OMB M–21–27, Evidence- 
Based Policymaking: Learning Agendas and Annual 
Evaluation Plans (2021), available at https://
www.whitehouse.gov/wp-content/uploads/2021/06/ 
M-21-27.pdf. 

3 5 U.S.C. 312(c). 
4 Social Security Administration, Fiscal Years 

2022—2026 Learning Agenda, available at https:// 
www.ssa.gov/data/data_governance_board/ 
SSA%20FY2022-2026%20Learning%20Agenda
%20Final%20032322.pdf. 

5 86 FR 20585. 
6 https://www.ssa.gov/open/materials/SSA-E.O.- 

13985-Equity-Action-Plan.pdf. 
7 https://www.whitehouse.gov/briefing-room/ 

presidential-actions/2021/01/20/executive-order- 
advancing-racial-equity-and-support-for- 
underserved-communities-through-the-federal- 
government/. 

8 https://www.whitehouse.gov/briefing-room/ 
presidential-actions/2021/12/13/executive-order- 
on-transforming-federal-customer-experience-and- 
service-delivery-to-rebuild-trust-in-government/. 

9 Social Security Administration, FYs 2022–2026 
Agency Strategic Plan, available at https://
www.ssa.gov/agency/asp/materials/pdfs/SSA_
Agency_Strategic_Plan_Fiscal_Years_2022- 
2026.pdf. 

10 42 U.S.C. 434, 1310, 1315, and 1320b–14, 
respectively. 

1. Internet: We strongly recommend 
that you submit your comments via the 
internet. Please visit the Federal 
eRulemaking portal at http://
www.regulations.gov. Use the Search 
function to find docket number SSA– 
2022–0065. The system will issue a 
tracking number to confirm your 
submission. You will not be able to 
view your comment immediately 
because we must post each comment 
manually. It may take up to a week for 
your comment to be viewable. 

2. Fax: Fax comments to 1(833) 410– 
1631. 

3. Mail: Mail your comments to the 
Office of Regulations and Reports 
Clearance, Social Security 
Administration, 6401 Security 
Boulevard, 3rd Floor (East) Altmeyer 
Building, Baltimore, Maryland 21235– 
6401. 

Comments are available for public 
viewing on the Federal eRulemaking 
portal at http://www.regulations.gov or 
in person, during regular business 
hours, by arranging with the contact 
person identified below. 
FOR FURTHER INFORMATION CONTACT: 
Robert Weathers, Office of Retirement 
and Disability Policy, Social Security 
Administration, 6401 Security 
Boulevard, Baltimore, Maryland 21235– 
6401, (410) 615–6965. For information 
on eligibility or filing for benefits, call 
our national toll-free number, 1–800– 
325–0778, or visit our internet site, 
Social Security Online, at http://
www.socialsecurity.gov. 

SUPPLEMENTARY INFORMATION: The 
Evidence Act 1 requires Federal agencies 
to develop an evidence-building plan, 
referred to as a Learning Agenda, to 
identify and address policy questions 
relevant to agency programs, policies, 
and regulations.2 As part of the process 
of developing a Learning Agenda, the 
law states that agencies ‘‘shall consult 
with stakeholders, including the public, 
agencies, State and local governments, 
and representatives of non- 
governmental researchers.’’ 3 We 
published our Fiscal Years 2022–2026 
Learning Agenda in February 2022.4 
Our Learning Agenda is intended to be 
a flexible document so we can pivot and 

adjust as needed when new evidence is 
generated or as priorities change. We 
last published an RFI notice on April 
20, 2021,5 seeking public input to help 
us identify priority questions to guide 
our evidence-building activities. 

Background 
For nearly 90 years, we have 

administered programs and provided 
services that make a difference in 
millions of people’s lives. In fiscal year 
(FY) 2023, our programs will provide a 
combined total of about $1.4 trillion in 
benefit payments to an average of over 
70 million beneficiaries. The major 
programs we administer—the Old-Age 
Survivors and Disability Insurance 
program and the Supplemental Security 
Income program—provide an important 
source of economic security for millions 
of Americans. Our fundamental mission 
is to ensure equity and accessibility in 
delivering Social Security services by 
improving the customer experience and 
addressing systemic barriers to 
participation in our programs. 

We conduct evidence-building 
activities that include pilot projects, 
demonstration projects, quantitative 
studies, qualitative studies, and mixed 
methods studies that inform important 
priorities, such as delivering services 
effectively, improving the way we 
conduct business, updating policies and 
regulations, and ensuring effective 
stewardship. For example, we 
conducted evidence-building activities 
relevant to our Equity Action Plan 6 in 
accordance with Executive Order (E.O.) 
13985, Advancing Racial Equity and 
Support for Underserved Communities 
Through the Federal Government,7 as 
well as E.O. 14058 on Transforming 
Federal Customer Experience and 
Service Delivery to Rebuild Trust in 
Government.8 This aligns with our FYs 
2022–2026 Agency Strategic Plan,9 
which includes deepening our 
understanding of our customers, 
including a strategy of what drives their 
evolving service preferences. 

We also conducted extramural 
research, demonstration projects, and 

outreach under sections 234, 1110, 
1115, and 1144 of the Social Security 
Act (Act).10 Sections 234, 1110, and 
1115 of the Act provide the waiver 
authority we need to conduct 
extramural research and demonstration 
projects, while section 1144 of the Act 
addresses outreach activities to inform 
and assist Medicare beneficiaries with 
low income who may be eligible for 
Medicare cost sharing or subsidized 
prescription drug coverage. We 
currently fund a range of projects 
designed to: 

• Help us keep pace with 
advancements in medicine and 
technology; 

• Modernize our vocational rules; 
• Test work support models; 
• Analyze program trends, gaps, and 

inconsistencies; and 
• Measure the public’s understanding 

of our programs, as well as the impact 
of program changes. 

Request for Information 

Through this RFI, we are asking 
interested persons, including 
stakeholders across public and private 
sectors who may be familiar with or 
interested in the work of our agency, for 
input on evidence-building activities 
that inform important priorities for our 
agency, including those that are also 
related to the President’s broader 
priorities available at: https://
www.whitehouse.gov/priorities/. We 
also seek input on future projects that 
will advance our mission. 

We invite suggestions in various 
forms—as key questions to be answered, 
hypotheses to be tested, or problems to 
be investigated—that are focused on any 
area of our mission, including service 
delivery, operations, programs, policies, 
regulations, communication, and 
stewardship. The responses to this RFI 
that interested persons submit to us will 
inform our ongoing updates and 
revisions to priorities that guide 
evidence-building activities. We will 
analyze information collected from this 
RFI to inform the development of our 
Learning Agenda. This RFI is for 
information and planning purposes only 
and should not be construed as a 
solicitation or as an obligation on our 
part. We will not respond to comments 
we receive in response to this RFI, but 
will use the input to develop our 
Learning Agenda. 

The Acting Commissioner of the 
Social Security Administration, Kilolo 
Kijakazi, Ph.D., M.S.W., having 
reviewed and approved this document, 
is delegating the authority to 
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electronically sign this document to 
Faye I. Lipsky, who is the primary 
Federal Register Liaison for SSA, for 
purposes of publication in the Federal 
Register. 

Faye I. Lipsky, 
Federal Register Liaison, Office of Legislation 
and Congressional Affairs, Social Security 
Administration. 
[FR Doc. 2023–01928 Filed 1–30–23; 8:45 am] 

BILLING CODE 4191–02–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Notice of Intent To Rule on a Land 
Release Request for Disposal of 
Airport Property at Newport News— 
Williamsburg International Airport, 
Newport News, VA 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of request for a disposal 
of on-airport property. 

SUMMARY: The FAA proposes to rule and 
invites public comment on Peninsula 
Airport Commission’s (PAC) request to 
dispose of 0.083 acres of federally 
obligated airport property at Newport 
News—Williamsburg International 
Airport, Newport News, VA. This 
acreage was originally conveyed to PAC 
under the Surplus Property Act and 
Federal Airport Act. The proposed use 
of land after the release will be 
compatible with the airport and will not 
interfere with the airport or its 
operation. 

DATES: Comments must be received on 
or before March 2, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Comments on this application may be 
mailed or delivered to the following 
address: 
Michael Giardino, Executive Director, 

Newport News—Williamsburg 
International Airport, 900 Bland 
Boulevard, Suite G, Newport News, 
VA 23602–4319, (757) 877–0221 
and at the FAA Washington Airports 

District Office: 
Matthew J. Thys, Manager, Washington 

Airports District Office, 13873 Park 
Center Road, Suite 490S, Herndon, 
VA 20171, (703) 487–3980 

SUPPLEMENTARY INFORMATION: In 
accordance with the Wendell H. Ford 
Aviation Investment and Reform Act for 
the 21st Century (AIR 21), Public Law 
106–181 (Apr. 5, 2000; 114 Stat. 61), 
this notice must be published in the 
Federal Register 30 days before the 
Secretary may waive any condition 

imposed on a federally obligated airport 
by grant agreements. The following is a 
brief overview of the request. 

Peninsula Airport Commission has 
submitted a land release request seeking 
FAA approval for the disposal of 
approximately 0.083 acres of federally 
obligated airport property. The property 
is situated around the intersection of 
Jefferson Avenue and Brick Kiln 
Boulevard. The subject area is unable to 
be utilized for aviation purposes 
because the airport operations area is 
located to north of this intersection. The 
subject area is inaccessible to aircraft. 

The 0.083 acres of land to be released 
was originally conveyed as part of a 
920-acre, more or less, parcel through 
provisions of the Federal Airport Act of 
1946 and the Surplus Property Act of 
1944. The portions of the parcel being 
conveyed are contiguous with the 
existing road right of ways. Subsequent 
to the implementation of the proposed 
disposal, monies received by the airport 
from the sale of this property are 
considered airport revenue, and will be 
used in accordance with 49 U.S.C. 
47107(b) and the FAA’s Policy and 
Procedures Concerning the Use of 
Airport Revenue published in the 
Federal Register on February 16, 1999. 
The proposed use of the property will 
not interfere with the airport or its 
operation. 

Issued in Herndon, Virginia, January 25, 
2023. 
Matthew J. Thys, 
Manager, Washington Airports District Office. 
[FR Doc. 2023–01874 Filed 1–30–23; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Notice of Intent of Waiver/Release With 
Respect to Land; Lakefield Airport, 
Celina, Ohio 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice. 

SUMMARY: The FAA is considering a 
proposal to change approximately 7.07 
acres of airport land from aeronautical 
use to non-aeronautical use and to 
authorize the sale of this airport 
property located at Lakefield Airport, 
Celina, Ohio. The aforementioned land 
is not needed for aeronautical use. The 
subject properties, airport parcels 11a 
and 13a, are bound on the south side by 
the south line of the southwest quarter 
of section 30, on the west by existing 
industrial parcels and the Franklin 
Drive right-of-way, and on the north and 

east by airport property. Currently 
parcel #11a is a maintained turf field 
and parcel #13a is being utilized as 
farmland. The airport is proposing the 
release and sale of this land for non- 
aeronautical development. 
DATES: Comments must be received on 
or before March 2, 2023. 
ADDRESSES: Documents are available for 
review by appointment at the FAA 
Detroit Airports District Office, Mr. 
Delvin Lewis, Program Manager, 11677 
S Wayne Road, Ste. 107, Romulus, MI 
48174, Telephone: (734) 229–2900/Fax: 
(734) 229–2950 and Mr. Gary Lefeld, 
Lakefield Airport Authority Board 
President, Lakefield Airport, Attention 
Kim Everman, Administrator—Mercer 
County Commissioners, 220 W 
Livingston Street, Room A201, Celina, 
Ohio, 45822. Telephone: (419) 678– 
2397. 

Written comments on the Sponsor’s 
request must be delivered or mailed to: 
Delvin Lewis, Program Manager, Federal 
Aviation Administration, Detroit 
Airports District Office, 11677 S Wayne 
Road, Ste. 107, Romulus, MI 48174, 
Telephone Number: (737) 229–2900/ 
FAX Number: (734) 229–2950. 
FOR FURTHER INFORMATION CONTACT: 
Delvin Lewis, Program Manager, Federal 
Aviation Administration, Detroit 
Airports District Office, 11677 S Wayne 
Road, Ste. 107, Romulus, MI 48174. 
Telephone Number: (734) 229–2922/ 
FAX Number: (734) 229–2950. 
SUPPLEMENTARY INFORMATION: In 
accordance with section 47107(h) of 
title 49, United States Code, this notice 
is required to be published in the 
Federal Register 30 days before 
modifying the land-use assurance that 
requires the property to be used for an 
aeronautical purpose. 

The properties are vacant and have no 
existing aeronautical use. Parcel #11 
received Federal reimbursement 
through Airport Improvement Program 
(AIP) grant #3–39–0016–014–2011, and 
Parcel #13 received Federal 
reimbursement through AIP grant #3– 
39–0016–005–2002. The sponsor 
proposes to sell the parcels to non- 
aviation businesses in an industrial park 
located adjacent to the subject parcels to 
expand their existing operations. The 
sponsor will receive fair market value 
for the sale of these properties. 

The disposition of proceeds from the 
release of the airport property will be in 
accordance with FAA’s Policy and 
Procedures Concerning the Use of 
Airport Revenue, published in the 
Federal Register on February 16, 1999 
(64 FR 7696). 

This notice announces that the FAA 
is considering the release of the subject 
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airport properties at the Lakefield 
Airport located in Celina, Ohio from its 
obligations to be maintained for 
aeronautical purposes. Approval does 
not constitute a commitment by the 
FAA to financially assist in the change 
in use of the subject airport property nor 
a determination of eligibility for grant- 
in-aid funding from the FAA. 

Legal Description 

Parcel 11a—3.489 Acres 

Being part of a 35.58 acres tract as 
recorded in Deed Volume 208 Page 153 
in the Southwest Quarter of Section 30, 
Town 6 South, Range 3 East, Franklin 
Township, Mercer County, Ohio, and 
described as follows: 

Commencing at an Iron Pin Found 
marking the Southwest corner of 
Section 30; 

Thence North 89°50′30″ East along the 
South line of the Southwest Quarter of 
Section 30, a distance of one thousand 
eight hundred thirty-eight and seventy- 
nine hundredths feet (1838.79′) to an 
Iron Pin Found, marking the TRUE 
POINT OF BEGINNING; 

Thence North 00°04′57″ West along 
the East line of tracts as recorded in 
Instrument #202000006905, Instrument 
#201900000583 and Franklin Drive 
right-of-way, a distance of seven 
hundred seventy and zero hundredths 
feet (770.00′) to an Iron Pin Found; 

Thence North 89°50′30″ East a 
distance of one hundred ninety-seven 
and forty-three hundredths feet (197.43′) 
to an Iron Pin Found; 

Thence South 00°04′40″ East a 
distance of seven hundred seventy and 
zero hundredths feet (770.00′) to an Iron 
Pin Found; 

Thence South 89°50′30″ West along 
the South line of the Southwest Quarter 
of Section 30 a distance of one hundred 
ninety-seven and thirty-six hundredths 
feet (197.36′) to the TRUE POINT OF 
BEGINNING, containing 3.489 acres of 
land more or less. 

Said tract to be subject to all highways 
and any other easements or restrictions 
of record. 

Parcel 13a—3.581 Acres 

Being part of a 28.6 acres tract as 
recorded in Instrument #200300002194 
in the Southwest Quarter of Section 30, 
Town 6 South, Range 3 East, Franklin 
Township, Mercer County, Ohio, and 
described as follows: 

Commencing at an Iron Pin Found 
marking the Southwest corner of 
Section 30; 

Thence North 89°50′30″ East along the 
South line of the Southwest Quarter of 
Section 30, a distance of two thousand 
thirty-six and fifteen hundredths feet 

(2036.15′) to an Iron Pin Found, marking 
the TRUE POINT OF BEGINNING; 

Thence North 00°04′40″ West along 
the East line of a tract as recorded in 
Deed Volume 208 Page 153, a distance 
of seven hundred seventy and zero 
hundredths feet (770.00′) to an Iron Pin 
Set; 

Thence North 89°50′30″ East a 
distance of two hundred two and fifty- 
seven hundredths feet (202.57′) to an 
Iron Pin Set; 

Thence South 00°04′57″ East a 
distance of seven hundred seventy and 
zero hundredths feet (770.00′) to an Iron 
Pin Set; 

Thence South 89°50′30″ West along 
the South line of the Southwest Quarter 
of Section 30 a distance of two hundred 
two and sixty-four hundredths feet 
(202.64′) to the TRUE POINT OF 
BEGINNING, containing 3.581 acres of 
land more or less. 

Said tract to be subject to all highways 
and any other easements or restrictions 
of record. 

Issued in Romulus, Michigan, on January 
25, 2023. 
John L. Mayfield Jr., 
Manager, Detroit Airports District Office, 
FAA, Great Lakes Region. 
[FR Doc. 2023–01863 Filed 1–30–23; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Notice of Intent To Rule on Request To 
Release Airport Property at the 
Colorado Springs Airport, Colorado 
Springs, Colorado 

AGENCY: Federal Aviation 
Administration, (FAA), DOT. 
ACTION: Notice of request to release 
airport property. 

SUMMARY: The FAA proposes to rule and 
invite public comment on the release 
and sale of a 13.5 acre parcel of land at 
the Colorado Springs Airport. 
DATES: Comments are due within 30 
days of the date of the publication of 
this notice in the Federal Register. 
Emailed comments can be provided to 
Mr. Michael Matz, Project Manager/ 
Compliance Specialist, Denver Airports 
District Office, michael.b.matz@faa.gov, 
(303) 342–1251. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Troy Stover, Assistant Director of 
Aviation for Economic Development, 
Colorado Springs Airport, 7770 Milton 
E. Proby Parkway Suite 50, Colorado 
Springs, CO 80916, Troy.Stover@
coloradosprings.gov, (719) 238–0398; or 
Michael Matz, Project Manager/ 

Compliance Specialist, Denver Airports 
District Office, 26805 E. 68th Ave. Suite 
224, Denver, CO, 80249, 
michael.b.matz@faa.gov, (303) 342– 
1251. Documents reflecting this FAA 
action may be reviewed at the above 
locations. 

SUPPLEMENTARY INFORMATION: The FAA 
invites public comment on the request 
to release property at the Colorado 
Springs Airport under the provisions of 
49 U.S.C. 47107(h)(2). The proposal 
consists of 13.5 acres of land located on 
the South side of the airport, shown as 
Parcel 20A–B on the Airport Layout 
Plan. The parcel lies inside the Peak 
Innovation Business Park, South of 
Milton E. Proby Parkway. The FAA 
concurs that the parcel is no longer 
needed for airport purposes. The 
proposed use of this property is 
compatible with existing airport 
operations in accordance with FAA’s 
Policy and Procedures Concerning the 
Use of Airport Revenue, as published in 
the Federal Register on February 16, 
1999. 

Issued in Denver, Colorado on January 26, 
2023. 
Marc Miller, 
Acting Manager, Denver Airports District 
Office. 
[FR Doc. 2023–01943 Filed 1–30–23; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

[Docket No. FHWA–2022–0032] 

Renewal Package From the State of 
Alaska to the Surface Transportation 
Project Delivery Program and 
Proposed Memorandum of 
Understanding (MOU) Assigning 
Environmental Responsibilities to the 
State 

AGENCY: Federal Highway 
Administration (FHWA), Department of 
Transportation (DOT). 
ACTION: Notice; request for comments. 

SUMMARY: This notice announces that 
FHWA has received and reviewed a 
renewal package from the Alaska 
Department of Transportation & Public 
Facilities (DOT&PF) requesting renewed 
participation in the Surface 
Transportation Project Delivery Program 
(Program). This Program allows for 
FHWA to assign, and States to assume, 
responsibilities under the National 
Environmental Policy Act (NEPA), and 
all or part of FHWA’s responsibilities 
for environmental review, consultation, 
or other actions required under any 
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Federal environmental law with respect 
to one or more Federal highway projects 
within the State. The FHWA determined 
the renewal package to be complete and 
developed a draft renewal MOU with 
DOT&PF outlining how the State will 
implement the Program with FHWA 
oversight. The public is invited to 
comment on DOT&PF’s renewal 
package, which includes the draft 
renewal MOU that describes the 
proposed assignments and assumptions 
of environmental review, consultation, 
and other activities. 
DATES: Please submit comments by 
March 3, 2023. 
ADDRESSES: You may submit comments, 
identified by DOT Document 
Management System (DMS) Docket 
Number FHWA–2022–0032, by any of 
the methods described below. To ensure 
that you do not duplicate your 
submissions, please submit them by 
only one of the means below. Electronic 
comments are preferred because Federal 
offices experience intermittent mail 
delays from security screening. 

• Federal eRulemaking Portal: Go to 
www.regulations.gov and follow the 
online instructions for submitting 
comments. 

• Facsimile (Fax): 1–202–493–2251. 
• Mail: Docket Management Facility; 

U.S. Department of Transportation, 1200 
New Jersey Ave. SE, West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590. 

• Hand Delivery: West Building 
Ground Floor, Room W12–140, 1200 
New Jersey Ave. SE, Washington, DC 
20590 between 9 a.m. and 5 p.m. e.t., 
Monday through Friday, except Federal 
holidays. 

Instructions: You must include the 
agency name and docket number at the 
beginning of your comments. All 
comments received will be posted 
without change to www.regulations.gov, 
including any personal information 
provided. 

FOR FURTHER INFORMATION CONTACT: 
For FHWA: Melissa Parker by email 

at: Melissa.Parker@dot.gov or by 
telephone at (907) 586–7430. The 
FHWA Alaska Division office’s normal 
business hours are 8 a.m. to 4:30 p.m. 
Alaska Time, Monday–Friday, except 
for Federal holidays. For the State of 
Alaska: Douglas Kolwaite, by email at: 
Douglas.Kolwaite@alaska.gov or by 
telephone at (907) 465–8413. State 
business hours are the same as above 
although State holidays may not 
completely coincide with Federal 
holidays. 

SUPPLEMENTARY INFORMATION: 

Electronic Access 

Internet users may reach the Office of 
the Federal Register’s home page at: 
https://www.archives.gov/ and the 
Government Publishing Office’s 
database at: https://www.govinfo.gov/. 
An electronic version of the proposed 
renewal MOU may be downloaded by 
accessing the DOT DMS docket, as 
described above, at https://
www.regulations.gov. 

Background 

Section 327 of Title 23, United States 
Code (U.S.C.), allows the Secretary of 
the DOT to assign, and a State to 
assume, the responsibilities under the 
NEPA (42 U.S.C. 4321 et seq.) and all or 
part of the responsibilities for 
environmental review, consultation, or 
other actions required under certain 
Federal environmental laws with 
respect to one or more Federal-aid 
highway projects within the State. The 
FHWA is authorized to act on behalf of 
the Secretary with respect to these 
matters. 

The DOT&PF entered the Program on 
November 13, 2017, after submitting its 
application to FHWA, obtaining 
FHWA’s approval, and entering into a 
MOU in accordance with 23 U.S.C. 327 
and FHWA’s application regulations for 
the Program (23 CFR part 773). 

On May 15, 2016, prior to submittal 
of its application to FHWA, DOT&PF 
published in the Alaska Administrative 
Register and solicited public comment 
on its draft application to participate in 
the Program. After considering and 
addressing public comments, DOT&PF 
submitted its application to FHWA on 
July 12, 2016. The application served as 
the basis for developing the MOU 
identifying the responsibilities and 
obligations DOT&PF would assume. The 
FHWA published a notice of the draft 
MOU in the Federal Register on August 
25, 2017, soliciting the views of the 
public and Federal agencies on FHWA’s 
preliminary decision to approve the 
application. Following the comment 
period, FHWA and DOT&PF considered 
comments and proceeded to execute the 
MOU (2017 MOU). Effective November 
13, 2017, DOT&PF assumed FHWA’s 
responsibilities under NEPA, and the 
responsibilities for reviews under other 
Federal environmental requirements. 
The MOU was amended on August 20, 
2020, to clarify the categories of 
excluded projects and to reflect that 
DOT&PF had assumed responsibility for 
the environmental review of the three 
projects (Gravina Access, Juneau 
Access, and Sterling Highway) that were 
excluded from assignment in the 2017 
MOU. 

On May 11, 2022, after coordination 
with FHWA, DOT&PF submitted a 
renewal package in accordance with the 
renewal regulations in 23 CFR 773.115. 
On September 13, 2022, DOT&PF sent a 
letter requesting further discussion on 
additional language in the renewal 
MOU. In a letter dated October 14, 2022, 
FHWA granted an extension of the MOU 
until March 13, 2023. 

Under the proposed renewal MOU, 
FHWA would assign to the State, 
through DOT&PF, the responsibility for 
making decisions on highway projects 
within the State of Alaska that are 
proposed to be funded with Title 23 
funds or otherwise require FHWA 
approval, and that require preparation 
of a categorical exclusion determination, 
environmental assessment (EA), or 
environmental impact statement (EIS). 
Excluded from assignment are any 
Federal Lands Highway projects 
authorized under 23 U.S.C. 202, 203, 
204, and Section 1123 of the Fixing 
America’s Surface Transportation Act 
(Pub. L. 114–94), unless such projects 
will be designed and constructed by 
DOT&PF; any project that crosses or is 
adjacent to international boundaries; 
projects under the Recreational Trails 
Program (23 U.S.C. 206); Denali 
Commission projects; Shakwak Program 
projects; any projects advanced by 
direct recipients other than DOT&PF; 
privately funded or other Agency 
funded projects requiring NEPA review 
as part of Interstate access approvals, 
unless such projects will be designed 
and constructed by DOT&PF; NEPA 
review for private requests for changes 
in controlled access, unless such 
projects will be designed and 
constructed by DOT&PF; and projects 
designed and constructed by FHWA 
under a 23 U.S.C. 308 agreement 
between the FHWA Western Federal 
Lands Highway Division and DOT&PF. 

The assignment also would give 
DOT&PF the responsibility to conduct 
the following environmental review, 
consultation, and other related 
activities: 

Air Quality 

• Clean Air Act, 42 U.S.C. 7401–7671q, 
with the exception of project level 
conformity determinations 

Alaska Specific 

• Alaska National Interest Lands 
Conservation Act (ANILCA), Public 
Law 96–487, except any 
responsibilities under 16 U.S.C. 
410hh(4)(d) 
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Executive Orders (E.O.) Relating to 
Highway Projects 

• E.O. 11593, Protection and 
Enhancement of the Cultural 
Environment 

• E.O. 11988, Floodplain Management 
(except approving design standards 
determinations that a significant 
encroachment is the only practicable 
alternative under 23 CFR parts 
650.113 and 650.115) 

• E.O. 11990, Protection of Wetlands 
• E.O. 12898, Federal Actions to 

Address Environmental Justice in 
Minority Populations and Low- 
Income Populations 

• E.O. 13007, Indian Sacred Sites 
• E.O. 13112, Invasive Species, as 

amended by E.O. 13751, Safeguarding 
the Nation from the Impacts of 
Invasive Species 

• E.O. 13175, Consultation and 
Coordination with Indian Tribal 
Governments 

• E.O. 13985, Advancing Racial Equity 
and Support for Underserved 
Communities Through the Federal 
Government 

• E.O. 13990, Protecting Public Health 
and the Environment and Restoring 
Science to Tackle the Climate Crisis 

• E.O. 14008, Tackling the Climate 
Crisis at Home and Abroad 

• Other Executive Orders not listed, but 
related to highway projects 

FHWA-Specific 

• Efficient Project Reviews for 
Environmental Decision Making, 23 
U.S.C. 139 

• Environmental Impact and Related 
Procedures, 23 CFR part 771 

• Planning and Environmental 
Linkages, 23 U.S.C. 168, with the 
exception of those FHWA 
responsibilities associated with 23 
U.S.C. 134 and 135 

• Programmatic Mitigation Plans, 23 
U.S.C. 169, with the exception of 
those FHWA responsibilities 
associated with 23 U.S.C. 134 and 135 

Hazardous Materials Management 

• Comprehensive Environmental 
Response, Compensation, and 
Liability Act (CERCLA), 42 U.S.C. 
9601–9675 

• Resource Conservation and Recovery 
Act (RCRA), 42 U.S.C. 6901–6992k 

• Superfund Amendments and 
Reauthorization Act (SARA), 42 
U.S.C. 9671–9675 

Historic and Cultural Resources 

• Archeological Resources Protection 
Act of 1979, 16 U.S.C. 470(aa)-(mm) 

• Native American Grave Protection 
and Repatriation Act (NAGPRA), 25 
U.S.C. 3001–3013; 18 U.S.C.1170 

• Preservation of Historical and 
Archeological Data, 54 U.S.C. 
312501–312508 

• Section 106 of the National Historic 
Preservation Act of 1966, as amended, 
54 U.S.C. 306108 

Noise 

• Compliance with the noise 
regulations in 23 CFR part 772 

• Noise Control Act of 1972, 42 U.S.C. 
4901–4918 

Parklands and Other Special Land Uses 

• Land and Water Conservation Fund 
(LWCF) Act, 54 U.S.C. 200302- 
200310 

• Section 4(f) of the Department of 
Transportation Act of 1966, 23 U.S.C. 
138, 49 U.S.C. 303 and implementing 
regulations at 23 CFR part 774 

Social and Economic Impacts 

• American Indian Religious Freedom 
Act, 42 U.S.C. 1996 

• Farmland Protection Policy Act 
(FPPA), 7 U.S.C. 4201–4209 

Water Resources and Wetlands 

• Clean Water Act, 33 U.S.C. 1251–1387 
• Section 319, 33 U.S.C. 1329 
• Section 401, 33 U.S.C. 1341 
• Section 402, 33 U.S.C. 1342 
• Section 404, 33 U.S.C. 1344 
• Emergency Wetlands Resources Act, 

16 U.S.C. 3901 and 3921 
• Flood Disaster Protection Act, 42 

U.S.C. 4001–4130 
• Mitigation of Impacts to Wetlands and 

Natural Habitat, 23 CFR part 777 
• Rivers and Harbors Appropriation Act 

of 1899, 33 U.S.C. 401, 403, and 408 
• Safe Drinking Water Act (SDWA), 42 

U.S.C. 300f–300j–26 
• Wetlands Mitigation, 23 U.S.C. 119(g) 
• Wild and Scenic Rivers Act, 16 U.S.C. 

1271–1287 

Wildlife 

• Anadromous Fish Conservation Act, 
16 U.S.C. 757a-757f 

• Bald and Golden Eagle Protection Act, 
as amended, 16 U.S.C. 668–668c 

• Fish and Wildlife Coordination Act, 
16 U.S.C. 661–667d 

• Magnuson-Stevens Fishery 
Conservation and Management Act of 
1976, as amended, 16 U.S.C. 1801– 
1891d 

• Marine Mammal Protection Act, 16 
U.S.C. 1361–1423h 

• Migratory Bird Treaty Act, 16 U.S.C. 
703–712 

• Section 7 of the Endangered Species 
Act of 1973, 16 U.S.C. 1536. 
The proposed renewal MOU would 

allow DOT&PF to continue to act in the 
place of FHWA in carrying out the 
environmental review-related functions 

described above, except with respect to 
government-to-government 
consultations with federally recognized 
Indian Tribes. The FHWA will retain 
responsibility for conducting formal 
government-to-government consultation 
with federally recognized Indian Tribes, 
which is required under some of the 
listed laws and E.O.s. The DOT&PF will 
continue to handle routine 
consultations with the Tribes and 
understands that a Tribe has the right to 
direct consultation with FHWA upon 
request. The DOT&PF also may assist 
FHWA with formal consultations, with 
consent of a Tribe, but FHWA remains 
responsible for the consultation. The 
DOT&PF also will not assume FHWA’s 
responsibilities for conformity 
determinations required under Section 
176 of the CAA (42 U.S.C. 7506) or any 
responsibility under 23 U.S.C. 134 or 
135, or under 49 U.S.C. 5303 or 5304. 

The MOU content reflects DOT&PF’s 
desire to continue its participation in 
the Program. The FHWA and DOT&PF 
have agreed to modify some of the 
provisions in the MOU to, among other 
things: clarify the categories of projects 
excluded from assignment; designate a 
Senior Agency Official at DOT&PF 
consistent with 40 CFR 1508.1(dd); 
remove auditing requirements; revise 
monitoring requirements; update record 
retention requirements; provide for 
enhanced reporting to FHWA on issues 
including environmental justice 
analysis and associated mitigation, 
where applicable; revise provisions 
related to data and information requests; 
and revise provisions related to FHWA- 
initiated withdrawal of assigned 
projects. 

A copy of the proposed renewal MOU 
and renewal package may be viewed on 
the DOT DMS Docket, as described 
above, or may be obtained by contacting 
FHWA or the State at the addresses 
provided above. A copy also may be 
viewed on DOT&PF’s website at https:// 
dot.alaska.gov/stwddes/desenviron/ 
resources/nepa.shtml. The FHWA 
Alaska Division, in consultation with 
FHWA Headquarters, will consider the 
comments submitted when making its 
decision on the proposed MOU revision. 
Any final renewal MOU approved by 
FHWA may include changes based on 
comments and consultations relating to 
the proposed renewal MOU and will be 
made publicly available. 
(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing E.O. 12372 regarding 
intergovernmental consultation on Federal 
programs and activities apply to this 
program.) 
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Authority: 23 U.S.C. 327; 42 U.S.C. 
4331, 4332; 23 CFR part 773; 40 CFR 
1507.3, 1508.4. 

Issued on: January 26, 2023. 
Andrew Rogers, 
Chief Counsel, Federal Highway 
Administration. 
[FR Doc. 2023–01991 Filed 1–30–23; 8:45 am] 

BILLING CODE 4910–22–P 

DEPARTMENT OF TRANSPORTATION 

Federal Motor Carrier Safety 
Administration 

[Docket No. FMCSA–2022–0038] 

Qualification of Drivers; Exemption 
Applications; Hearing 

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), Department 
of Transportation (DOT). 
ACTION: Notice of final disposition. 

SUMMARY: FMCSA announces its 
decision to exempt 15 individuals from 
the hearing requirement in the Federal 
Motor Carrier Safety Regulations 
(FMCSRs) to operate a commercial 
motor vehicle (CMV) in interstate 
commerce. The exemptions enable these 
hard of hearing and deaf individuals to 
operate CMVs in interstate commerce. 
DATES: The exemptions are applicable 
on January 30, 2023. The exemptions 
expire on January 30, 2025. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Christine A. Hydock, Chief, Medical 
Programs Division, FMCSA, DOT, 1200 
New Jersey Avenue SE, Room W64–224, 
Washington, DC 20590–0001, (202) 366– 
4001, fmcsamedical@dot.gov. Office 
hours are from 8:30 a.m. to 5 p.m. ET, 
Monday through Friday, except Federal 
holidays. If you have questions 
regarding viewing or submitting 
material to the docket, contact Dockets 
Operations, (202) 366–9826. 
SUPPLEMENTARY INFORMATION: 

I. Public Participation 

A. Viewing Comments 
To view comments go to 

www.regulations.gov. Insert the docket 
number (FMCSA–2022–0038) in the 
keyword box and click ‘‘Search.’’ Next, 
sort the results by ‘‘Posted (Newer- 
Older),’’ choose the first notice listed, 
and click ‘‘Browse Comments.’’ If you 
do not have access to the internet, you 
may view the docket online by visiting 
Dockets Operations in Room W12–140 
on the ground floor of the DOT West 
Building, 1200 New Jersey Avenue SE, 
Washington, DC 20590–0001, between 9 
a.m. and 5 p.m. ET Monday through 
Friday, except Federal holidays. To be 

sure someone is there to help you, 
please call (202) 366–9317 or (202) 366– 
9826 before visiting Dockets Operations. 

B. Privacy Act 

In accordance with 49 U.S.C. 
31315(b)(6), DOT solicits comments 
from the public on the exemption 
requests. DOT posts these comments, 
without edit, including any personal 
information the commenter provides, to 
www.regulations.gov. As described in 
the system of records notice DOT/ALL 
14 (Federal Docket Management 
System), which can be reviewed at 
https://www.transportation.gov/ 
individuals/privacy/privacy-act-system- 
records-notices, the comments are 
searchable by the name of the submitter. 

II. Background 
On December 20, 2022, FMCSA 

published a notice announcing receipt 
of applications from 15 individuals 
requesting an exemption from the 
hearing requirement in 49 CFR 
391.41(b)(11) to operate a CMV in 
interstate commerce and requested 
comments from the public (87 FR 
77915). The public comment period 
ended on January 19, 2023, and no 
comments were received. 

FMCSA has evaluated the eligibility 
of these applicants and determined that 
granting exemptions to these 
individuals would likely achieve a level 
of safety that is equivalent to, or greater 
than, the level that would be achieved 
by complying with § 391.41(b)(11). 

The physical qualification standard 
for drivers regarding hearing found in 
§ 391.41(b)(11) states that a person is 
physically qualified to drive a CMV if 
that person first perceives a forced 
whispered voice in the better ear at not 
less than 5 feet with or without the use 
of a hearing aid or, if tested by use of 
an audiometric device, does not have an 
average hearing loss in the better ear 
greater than 40 decibels at 500 Hz, 1,000 
Hz, and 2,000 Hz with or without a 
hearing aid when the audiometric 
device is calibrated to American 
National Standard (formerly ASA 
Standard) Z24.5—1951. 

This standard was adopted in 1970 
and was revised in 1971 to allow drivers 
to be qualified under this standard 
while wearing a hearing aid (35 FR 
6458, 6463 (Apr. 22, 1970) and 36 FR 
12857 (July 8, 1971), respectively). 

III. Discussion of Comments 

FMCSA received no comments in this 
proceeding. 

IV. Basis for Exemption Determination 

Under 49 U.S.C. 31136(e) and 
31315(b), FMCSA may grant an 

exemption from the FMCSRs for no 
longer than a 5-year period if it finds 
such exemption would likely achieve a 
level of safety that is equivalent to, or 
greater than, the level that would be 
achieved absent such exemption. The 
statutes also allow the Agency to renew 
exemptions at the end of the 5-year 
period. However, FMCSA grants 
medical exemptions from the FMCSRs 
for a 2-year period to align with the 
maximum duration of a driver’s medical 
certification. 

The Agency’s decision regarding these 
exemption applications is based on 
relevant scientific information and 
literature, and the 2008 Evidence 
Report, ‘‘Executive Summary on 
Hearing, Vestibular Function and 
Commercial Motor Driving Safety.’’ The 
evidence report reached two 
conclusions regarding the matter of 
hearing loss and CMV driver safety: (1) 
no studies that examined the 
relationship between hearing loss and 
crash risk exclusively among CMV 
drivers were identified; and (2) evidence 
from studies of the private driver’s 
license holder population does not 
support the contention that individuals 
with hearing impairment are at an 
increased risk for a crash. In addition, 
the Agency reviewed each applicant’s 
driving record found in the Commercial 
Driver’s License Information System, for 
commercial driver’s license (CDL) 
holders, and inspections recorded in the 
Motor Carrier Management Information 
System. For non-CDL holders, the 
Agency reviewed the driving records 
from the State Driver’s Licensing 
Agency. Each applicant’s record 
demonstrated a safe driving history. 
Based on an individual assessment of 
each applicant that focused on whether 
an equal or greater level of safety would 
likely be achieved by permitting each of 
these drivers to drive in interstate 
commerce, the Agency finds the drivers 
granted this exemption have 
demonstrated that they do not pose a 
risk to public safety. 

Consequently, FMCSA finds further 
that in each case exempting these 
applicants from the hearing standard in 
§ 391.41(b)(11) would likely achieve a 
level of safety equal to that existing 
without the exemption, consistent with 
the applicable standard in 49 U.S.C. 
31315(b)(1). 

V. Conditions and Requirements 
The terms and conditions of the 

exemption are provided to the 
applicants in the exemption document 
and include the following: (1) each 
driver must report any crashes or 
accidents as defined in § 390.5T; (2) 
each driver must report all citations and 
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1 These criteria may be found in APPENDIX A TO 
PART 391—MEDICAL ADVISORY CRITERIA, 
section H. Epilepsy: § 391.41(b)(8), paragraphs 3, 4, 
and 5, which is available on the internet at https:// 
www.gpo.gov/fdsys/pkg/CFR-2015-title49-vol5/pdf/ 
CFR-2015-title49-vol5-part391-appA.pdf. 

convictions for disqualifying offenses 
under 49 CFR parts 383 and 391 to 
FMCSA; and (3) each driver is 
prohibited from operating a motorcoach 
or bus with passengers in interstate 
commerce. The driver must also have a 
copy of the exemption when driving, for 
presentation to a duly authorized 
Federal, State, or local enforcement 
official. In addition, the exemption does 
not exempt the individual from meeting 
the applicable CDL testing 
requirements. 

VI. Preemption 

During the period the exemption is in 
effect, no State shall enforce any law or 
regulation that conflicts with this 
exemption with respect to a person 
operating under the exemption. 

VII. Conclusion 

Based upon its evaluation of the 15 
exemption applications, FMCSA 
exempts the following drivers from the 
hearing standard; in § 391.41(b)(11), 
subject to the requirements cited above: 

Sean Brodacz (IL) 
Travis Bunn (AR) 
Allen Carrasco (CA) 
Matthew Kaschalk (TN) 
Jennifer Cowan (AR) 
Chad D’Amore (PA 
Fawina Dieteric (FL) 
Kathryn Dych (IN) 
Keith Hulse (TN) 
Alexander Jones (MS) 
Claudio Monegro (MD) 
Erica Muhm (KY) 
Brett Ripp (FL) 
Wayne Todd (NE) 
Christopher Zrimsek (FL) 

In accordance with 49 U.S.C. 
31315(b), each exemption will be valid 
for 2 years from the effective date unless 
revoked earlier by FMCSA. The 
exemption will be revoked if the 
following occurs: (1) the person fails to 
comply with the terms and conditions 
of the exemption; (2) the exemption has 
resulted in a lower level of safety than 
was maintained prior to being granted; 
or (3) continuation of the exemption 
would not be consistent with the goals 
and objectives of 49 U.S.C. 31136, 49 
U.S.C. chapter 313, or the FMCSRs. 

Larry W. Minor, 
Associate Administrator for Policy. 
[FR Doc. 2023–01884 Filed 1–30–23; 8:45 am] 

BILLING CODE 4910–EX–P 

DEPARTMENT OF TRANSPORTATION 

Federal Motor Carrier Safety 
Administration 

[FMCSA Docket No. FMCSA–2022–0046] 

Qualification of Drivers; Exemption 
Applications; Epilepsy and Seizure 
Disorders 

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), Department 
of Transportation (DOT). 
ACTION: Notice of final disposition. 

SUMMARY: FMCSA announces its 
decision to exempt 20 individuals from 
the requirement in the Federal Motor 
Carrier Safety Regulations (FMCSRs) 
that interstate commercial motor vehicle 
(CMV) drivers have ‘‘no established 
medical history or clinical diagnosis of 
epilepsy or any other condition which 
is likely to cause loss of consciousness 
or any loss of ability to control a CMV.’’ 
The exemptions enable these 
individuals who have had one or more 
seizures and are taking anti-seizure 
medication to operate CMVs in 
interstate commerce. 
DATES: The exemptions were applicable 
on January 25, 2023. The exemptions 
expire on January 25, 2025. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Christine A. Hydock, Chief, Medical 
Programs Division, FMCSA, DOT, 1200 
New Jersey Avenue SE, Room W64–224, 
Washington, DC 20590–0001, (202) 366– 
4001, fmcsamedical@dot.gov. Office 
hours are from 8:30 a.m. to 5 p.m. ET 
Monday through Friday, except Federal 
holidays. If you have questions 
regarding viewing or submitting 
material to the docket, contact Dockets 
Operations, (202) 366–9826. 
SUPPLEMENTARY INFORMATION: 

I. Public Participation 

A. Viewing Comments 

To view comments go to 
www.regulations.gov. Insert the docket 
number (FMCSA–2022–0046) in the 
keyword box and click ‘‘Search.’’ Next, 
sort the results by ‘‘Posted (Newer- 
Older),’’ choose the first notice listed, 
and click ‘‘Browse Comments.’’ If you 
do not have access to the internet, you 
may view the docket online by visiting 
Dockets Operations in Room W12–140 
on the ground floor of the DOT West 
Building, 1200 New Jersey Avenue SE, 
Washington, DC 20590–0001, between 9 
a.m. and 5 p.m. ET Monday through 
Friday, except Federal holidays. To be 
sure someone is there to help you, 
please call (202) 366–9317 or (202) 366– 
9826 before visiting Dockets Operations. 

B. Privacy Act 
In accordance with 49 U.S.C. 

31315(b)(6), DOT solicits comments 
from the public on the exemption 
requests. DOT posts these comments, 
without edit, including any personal 
information the commenter provides, to 
www.regulations.gov. As described in 
the system of records notice DOT/ALL 
14 (Federal Docket Management 
System), which can be reviewed at 
https://www.transportation.gov/ 
individuals/privacy/privacy-act-system- 
records-notices, the comments are 
searchable by the name of the submitter. 

II. Background 
On December 20, 2022, FMCSA 

published a notice announcing receipt 
of applications from 20 individuals 
requesting an exemption from the 
epilepsy and seizure disorders 
prohibition in 49 CFR 391.41(b)(8) and 
requested comments from the public (87 
FR 77916). The public comment period 
ended on January 19, 2023, and no 
comments were received. 

FMCSA has evaluated the eligibility 
of these applicants and determined that 
granting exemptions to these 
individuals would likely achieve a level 
of safety that is equivalent to, or greater 
than, the level that would be achieved 
by complying with § 391.41(b)(8). 

The physical qualification standard 
for drivers regarding epilepsy found in 
§ 391.41(b)(8) states that a person is 
physically qualified to drive a CMV if 
that person has no established medical 
history or clinical diagnosis of epilepsy 
or any other condition which is likely 
to cause the loss of consciousness or any 
loss of ability to control a CMV. 

In addition to the regulations, FMCSA 
has published advisory criteria 1 to 
assist medical examiners (MEs) in 
determining whether drivers with 
certain medical conditions are qualified 
to operate a CMV in interstate 
commerce. 

III. Discussion of Comments 
FMCSA received no comments in this 

proceeding. 

IV. Basis for Exemption Determination 
Under 49 U.S.C. 31136(e) and 

31315(b), FMCSA may grant an 
exemption from the FMCSRs for no 
longer than a 5-year period if it finds 
such exemption would likely achieve a 
level of safety that is equivalent to, or 
greater than, the level that would be 
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achieved absent such exemption. The 
statutes allow the Agency to renew 
exemptions at the end of the 5-year 
period. However, FMCSA grants 
medical exemptions from the FMCSRs 
for a 2-year period to align with the 
maximum duration of a driver’s medical 
certification. 

The Agency’s decision regarding these 
exemption applications is based on the 
2007 recommendations of the Agency’s 
Medical Expert Panel. The Agency 
conducted an individualized assessment 
of each applicant’s medical information, 
including the root cause of the 
respective seizure(s) and medical 
information about the applicant’s 
seizure history, the length of time that 
has elapsed since the individual’s last 
seizure, the stability of each individual’s 
treatment regimen and the duration of 
time on or off of anti-seizure 
medication. In addition, the Agency 
reviewed the treating clinician’s 
medical opinion related to the ability of 
the driver to safely operate a CMV with 
a history of seizure and each applicant’s 
driving record found in the commercial 
driver’s license Information System for 
commercial driver’s license (CDL) 
holders, and interstate and intrastate 
inspections recorded in the Motor 
Carrier Management Information 
System. For non-CDL holders, the 
Agency reviewed the driving records 
from the State Driver’s Licensing 
Agency. A summary of each applicant’s 
seizure history was discussed in the 
December 20, 2022, Federal Register 
notice (87 FR 77916) and will not be 
repeated in this notice. 

These 20 applicants have been 
seizure-free over a range of 34 years 
while taking anti-seizure medication 
and maintained a stable medication 
treatment regimen for the last 2 years. In 
each case, the applicant’s treating 
physician verified his or her seizure 
history and supports the ability to drive 
commercially. 

The Agency acknowledges the 
potential consequences of a driver 
experiencing a seizure while operating a 
CMV. However, the Agency believes the 
drivers granted this exemption have 
demonstrated that they are unlikely to 
have a seizure and their medical 
condition does not pose a risk to public 
safety. 

Consequently, FMCSA finds further 
that in each case exempting these 
applicants from the epilepsy and seizure 
disorder prohibition in § 391.41(b)(8) 
would likely achieve a level of safety 
equal to that existing without the 
exemption, consistent with the 

applicable standard in 49 U.S.C. 
31315(b)(1). 

V. Conditions and Requirements 

The terms and conditions of the 
exemption are provided to the 
applicants in the exemption document 
and include the following: (1) each 
driver must remain seizure-free and 
maintain a stable treatment during the 
2-year exemption period; (2) each driver 
must submit annual reports from their 
treating physicians attesting to the 
stability of treatment and that the driver 
has remained seizure-free; (3) each 
driver must undergo an annual medical 
examination by a certified ME, as 
defined by § 390.5T; and (4) each driver 
must provide a copy of the annual 
medical certification to the employer for 
retention in the driver’s qualification 
file, or keep a copy of his/her driver’s 
qualification file if he/she is self- 
employed. The driver must also have a 
copy of the exemption when driving, for 
presentation to a duly authorized 
Federal, State, or local enforcement 
official. 

VI. Preemption 

During the period the exemption is in 
effect, no State shall enforce any law or 
regulation that conflicts with this 
exemption with respect to a person 
operating under the exemption. 

VII. Conclusion 

Based upon its evaluation of the 20 
exemption applications, FMCSA 
exempts the following drivers from the 
epilepsy and seizure disorder 
prohibition in § 391.41(b)(8), subject to 
the requirements cited above: 
Glen Becht (TN) 
Cassie Caldera (CO) 
Joseph Carlisle (IL) 
Samuel Collins (SC) 
Michael Day (AZ) 
Kevin Finan (OH) 
Brian Graham (MN) 
Andrew Greenawalt (PA) 
Michael McKinlay (MO) 
Roger Moats (OK) 
Jordan Moriarty (VT) 
Michael Morris (OR) 
Keith Pitzen (IA) 
Matthew Raymond (NY) 
Juan Rios (TX) 
Jason Russell (IA) 
Reuben Sheets (NY) 
Eric Stucky (UT) 
Thomas Weber (NY) 
Daniel White (NE) 

In accordance with 49 U.S.C. 
31315(b), each exemption will be valid 
for 2 years from the effective date unless 

revoked earlier by FMCSA. The 
exemption will be revoked if the 
following occurs: (1) the person fails to 
comply with the terms and conditions 
of the exemption; (2) the exemption has 
resulted in a lower level of safety than 
was maintained prior to being granted; 
or (3) continuation of the exemption 
would not be consistent with the goals 
and objectives of 49 U.S.C. 31136, 49 
U.S.C. chapter 313, or the FMCSRs. 

Larry W. Minor, 

Associate Administrator for Policy. 
[FR Doc. 2023–01883 Filed 1–30–23; 8:45 am] 

BILLING CODE 4910–EX–P 

DEPARTMENT OF THE TREASURY 

Office of Foreign Assets Control 

Notice of OFAC Sanctions Actions 

AGENCY: Office of Foreign Assets 
Control, Treasury. 

ACTION: Notice. 

SUMMARY: The U.S. Department of the 
Treasury’s Office of Foreign Assets 
Control (OFAC) is publishing the names 
of one or more persons and property 
that have been placed on OFAC’s 
Specially Designated Nationals and 
Blocked Persons List (SDN List) based 
on OFAC’s determination that one or 
more applicable legal criteria were 
satisfied. All property and interests in 
property subject to U.S. jurisdiction of 
these persons are blocked, and U.S. 
persons are generally prohibited from 
engaging in transactions with them. 

DATES: See SUPPLEMENTARY INFORMATION 
section for effective date(s). 

FOR FURTHER INFORMATION CONTACT: 
OFAC: Andrea Gacki, Director, tel.: 
202–622–2490; Associate Director for 
Global Targeting, tel.: 202–622–2420; 
Assistant Director for Licensing, tel.: 
202–622–2480; Assistant Director for 
Regulatory Affairs, tel.: 202–622–4855; 
or the Assistant Director for Sanctions 
Compliance & Evaluation, tel.: 202–622– 
2490. 

SUPPLEMENTARY INFORMATION: 

Electronic Availability 

The SDN List and additional 
information concerning OFAC sanctions 
programs are available on OFAC’s 
website (https://www.treasury.gov/ofac). 
BILLING CODE 4180–AL–P 
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Notice of OFAC Actions 

On January 26, 2022, OFAC determined that the property and interests in 
property subject to U.S. jurisdiction of the following persons are blocked and also 
identified the following property as blocked under the relevant sanctions authority 
listed below. 

Individuals: 

1. LUSHNIKOV, Alan Valeryevich (Cyrillic: JIYIIIHMKOB, A.rraH BaJiephesHq) 
(a.k.a. LUSHNIKOV, Alan Valerevich), Russia; DOB 10 Aug 1976; POB St. 
Petersburg, Russia; nationality Russia; citizen Russia; Gender Male; Tax ID No. 
782509889604 (Russia) (individual) [RUSSIA-EO14024]. 

Designated pursuant to section l(a)(i) of Executive Order 14024 of April 15, 
2021, "Blocking Property With Respect To Specified Harmful Foreign Activities 
of the Government of the Russian Federation," 86 FR 20249 (Apr. 15, 2021) 
(E.O. 14024) for operating or having operated in the defense and related materiel 
sector of the Russian Federation economy. 

2. MINNIKHANOV, Rustam Nurgaliyevich (Cyrillic: MMHHMXAHOB, PycTaM 
HypranHesHq), Tatarstan, Russia; Moscow, Russia; France; Dubai, United Arab 
Emirates; DOB 01 Mar 1957; POB Noviy Arysh, Rybno-Slobodskiy district, 
Tatarstan, Russia; nationality Russia; Gender Male (individual) [RUSSIA
EO14024]. 

Designated pursuant to sections l(a)(i) and l(a)(iii)(A) ofE.O. 14024 for 
operating or having operated in the defense and related materiel and aerospace 
sectors of the Russian Federation economy, and for being or having been a leader, 
official, senior executive officer, or member of the board of directors of the 
Government of the Russian Federation. 

3. MINNIKHANOVA, Gulsina Akhatovna (Cyrillic: MMHHMXAHOBA, 
ryJihCHHa AxaTOBHa), Unit 505, Building Topaz, Palm Jumeirah Tiara, Dubai, 
United Arab Emirates; Kazan, Tatarstan, Russia; France; Moscow, Russia; DOB 
08 Dec 1967; nationality Russia; Gender Female (individual) [RUSSIA
EO14024] (Linked To: MINNIKHANOV, Rustam Nurgaliyevich). 

Designated pursuant to section l(a)(v) ofE.O. 14024 for being a spouse or adult 
child ofRustam Nurgaliyevich Minnikhanov, whose property and interests in 
property are blocked pursuant to section l(a)(ii) or (iii) of E.O. 14024. 
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4. KHARTCHEV, Aleksandr Dmitrievich (a.k.a. HARTCHEV, Aleksandr 
Dmitrievich; a.k.a. KHARICHEV, Alexander), Russia; DOB 08 Feb 1966; POB 
Kostroma, Russia; nationality Russia; Gender Male (individual) [RUSSIA
EO14024]. 

Designated pursuant to section l(a)(iii)(A) ofE.O. 14024 for being or having 
been a leader, official, senior executive officer, or member of the board of 
directors of the Government of the Russian Federation. 

5. RAPOPORT, Boris Yak:ovlevich (a.k.a. RAPOPORT, Boris Iak:ovlevich; a.k.a. 
RAPOPORT, Boris Jak:ovlevich), Russia; DOB 14 Aug 1967; POB St. 
Petersburg, Russia; nationality Russia; Gender Male (individual) [RUSSIA
EOl 4024]. 

Designated pursuant to section l(a)(iii)(A) ofE.O. 14024 for being or having 
been a leader, official, senior executive officer, or member of the board of 
directors of the Government of the Russian Federation. 

6. NOVTKOV, Yan Valentinovich (Cyrillic: HOBMKOB, RH Ba.rreHTHHOBH'f), 
Moscow, Russia; DOB 03 Oct 1959; POB St. Petersburg, Russia; nationality 
Russia; Gender Male (individual) [RUSSIA-EO14024]. 

Designated pursuant to sections l(a)(i) and l(a)(iii)(A) ofE.O. 14024 for 
operating or having operated in the defense and related materiel sector of the 
Russian Federation economy. and for being or having been a leader, official, 
senior executive officer, or member of the board of directors of the Government 
of the Russian Federation. 

Entities: 

1. LIMITED LIABILITY COMPANY TKKH-INVEST (Cyrillic: OE~CTBO C 
OrPAHWIEHHOM OTBETCTBEHHOCThlO TKX-MHBECT) (a.k.a. LLC 
TKKH-INVEST (Cyrillic: 000 TKX-MHBECT); a.k.a. OBSHCHESTVO S 
OGRANICHENNOI OTVETSTVENNOSTYU TKKH-INVEST; a.k.a. 000 
TKH-INVEST; a.k.a. 000 TKKH-INVEST), Prechistenka st., D. 38, floor 3 
room 29, Moscow 119034, Russia (Cyrillic: yJI IIpe1:1.11cTeHKa, )],. 38, :na)K 3 KOM. 
29, ropo)]. MocKBa 119034, Russia); Organization Established Date 01 Nov 2013; 
Tax ID No. 7736666723 (Russia); Government Gazette Number 18935553 
(Russia); Registration Number 5137746019989 (Russia) [RUSSIA-EO14024]. 

Designated pursuant to section l(a)(vii) ofE.O. 14024 for being owned or 
controlled by, or having acted or purported to act for or on behalf of, directly or 
indirectly, Alan Valeryevich Lushnikov, a person whose property and interests in 
property are blocked pursuant to E.O. 14024. 

2. OBSHCHESTVO S OGRANICHENNOI OTVETSTVENNOSTYU LUCHANO 
(a.k.a. LUCIANO HOTEL AND SPA; a.k.a. "LUCHANO 000"), ul. 
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Ostrovskogo d. 26, office 43/3, Kazan 420111, Russia; Tax ID No. 1655148063 
(Russia); Registration Number 1071690070100 (Russia) [RUSSIA-EO14024] 
(Linked To: MINNIKHANOVA, Gulsina Akhatovna). 

Designated pursuant to section l(a)(vii) ofE.O. 14024 for being owned or 
controlled by, or having acted or purported to act for or on behalf of, directly or 
indirectly, Gulsina Akhatovna Minnikhanova, a person whose property and 
interests in property are blocked pursuant to E.O. 14024. 

3. JOINT STOCK COMPANY NATIONAL AVIATION SERVICE COMPANY 
(a.k.a. NATIONAL AVIATION SERVICE COMPANY (Cyrillic: 
HAcylOHAJibHAJI ABRAQH:OHHO-CEPBRCHAJI KOMIIAHIUI); a.k.a. 
"JSC NASC"), Proezd Yablochkova D. 5, Korpus 18, Ryazan 390023, Russia; Ul. 
Bolshaya Tatarskaya D. 35, Str. 4, Floor 2, Pomeshch. IX/Korn. 5, Moscow 
115184, Russia; Organization Established Date 04 Apr 1994; Target Type State
Owned Enterprise; Tax ID No. 6230116089 (Russia); Registration Number 
1206200002249 (Russia) [RUSSIA-EO14024]. 

Designated pursuant to section l(a)(i) ofE.O. 14024 for operating or having 
operated in the aerospace sector of the Russian Federation economy. 

4. JSC A VIACON ZITOTRANS (a.k.a. AIR COMP ANY A VIACON 
ZITOTRANS; a.k.a. AO AK A VIAKON TSITOTRANS; a.k.a. A VIACON AIR 
CARGO; a.k.a. OAO A VIA KOMP ANTY A A VIA KON TSTTOTRANS (Cyrillic: 
OAO ABRAKOMIIAHIUI ABRAKOH QHTOTPAHC)), Ul. Belinskogo D. 56, 
Porn. 605, Yekaterinburg 620026, Russia; Organization Established Date 02 Jun 
1995; Organization Type: Freight air transport; Tax ID No. 6658039390 (Russia); 
Registration Number 1026602311240 (Russia) [RUSSTA-EO14024]. 

Designated pursuant to section l(a)(i) ofE.O. 14024 for operating or having 
operated in the defense and related materiel and aerospace sectors of the Russian 
Federation economy. 

5. AO URAL CNIL AVIATION FACTORY (a.k.a. AKTSIONERNOE 
OBSHCHESTVO URALSKI ZA VOD GRAZHDANSKOI A VIATSII; a.k.a. 
JOINT STOCK COMPANY URALS WORKS OF CIVIL AVIATION; a.k.a. 
"UZGA AO"), Ul. Bakhchivandzhi 2G,, Ekaterinburg, Svedlovskaya Oblast 
620025, Russia; Organization Established Date 16 Mar 1939; Organization Type: 
Manufacture of air and spacecraft and related machinery; Tax ID No. 6664013640 
(Russia); Government Gazette Number 01128452 (Russia); Registration Number 
1026605766560 (Russia) [RUSSIA-£O14024]. 

Designated pursuant to section l(a)(i) of E.O. 14024 for operating or having 
operated in the defense and related materiel sector of the Russian Federation 
economy. 

6. JOINT STOCK COMPANY TERRA TECH (Cyrillic: AKQHOHEPHOE 
OJiII~CTBO TEPPA TEX) (a.k.a. AKTSIONERNOE OBSHCHESTVO 
TERRA TEKH; a.k.a. AO TERRA TEKH (Cyrillic: AO TEPPA TEX)), Ul. 
Aviamotomaya D. 53, Str. 1, Korn. 93, Moscow 111250, Russia; Organization 
Established Date 25 Dec 2017; Target Type State-Owned Enterprise; Tax ID No. 
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7722429553 (Russia); Registration Number 5177746378431 (Russia) [RUSSIA
£O14024]. 

Designated pursuant to section l(a)(i) ofE.O. 14024 for operating or having 
operated in the technology sector of the Russian Federation economy. 

7. CHANGSHA TIANYI SPACE SCIENCE AND TECHNOLOGY RESEARCH 
INSTITUTE CO. LTD (a.k.a. CHANG SHA TIAN YI KONG TIAN KE TI YAN 
nu YUAN YOU XIAN GONG SI (Chinese Simplified: *¥&::K-&~i'aJfli-!¼JiJf "1: 
~3t~~~0 Al); a.k.a. SPACETY CO. LTD), Room 445, 9th Floor, Block B, No. 
18 Zhongguancun Street, Beijing, Haidian District, China; Changsha, China; 
Registration Number 430193000093452 (China); Unified Social Credit Code 
(USCC) 914301003206989977 (China) [RUSSIA-EO14024] (Linked To: JOINT 
STOCK COMP ANY TERRA TECH). 

Designated pursuant to section l(a)(vi)(B) ofE.O. 14024 for having materially 
assisted, sponsored, or provided financial, material, or technological support for, 
or goods or services to or in support of Joint Stock Company Terra Tech, a person 
whose property and interests in property are blocked pursuant to E.O. 14024. 

8. SPACETY LUXEMBOURG S.A. (a.k.a. TIAN YI LU SEN BAO GONG SI 
(Chinese Simplified: ~,&_p~:f£:0n'.1)), Avenue Des Hauts-Fourneaux 9, Esch
Sur-Alzette 4362, Luxembourg; Organization Established Date 21 Aug 2019; 
V.A.T. Number LU32227405 (Luxembourg); Registration Number B 236.930 
(Luxembourg) [RUSSIA-EO14024] (Linked To: CHANGSHA TIANYI SPACE 
SCIENCE AND TECHNOLOGY RESEARCH INSTITUTE CO. LTD). 

Designated pursuant to section l(a)(vii) ofE.O. 14024 for being owned or 
controlled by, or having acted or purported to act for or on behalf of, directly or 
indirectly, Changsha Tianyi Space Science And Technology Research Institute 
CO. LTD, a person whose property and interests in property are blocked pursuant 
to E.O. 14024. 

9. JOINT STOCK COMPANY RESEARCH AND PRODUCTION CONCERN 
BARL (a.k.a. AKTSIONERNOE OBSHCHESTVO NAUCHNO
PROIZVODSTVENNY KONTSERN BARL; a.k.a. AO NPK BARL), 
Murmanskii PR D 14, Moscow 129075, Russia; Organization Established Date 16 
Jul 2004; Tax ID No. 7717513841 (Russia); Government Gazette Number 
74062057 (Russia); Registration Number 1047796519220 (Russia) [RUSSIA
EO14024]. 

Designated pursuant to section l(a)(i) ofE.O. 14024 for operating or having 
operated in the technology sector of the Russian Federation economy. 

10. FEDERAL STATE UNITARY ENTERPRISE SCIENTIFIC AND 
PRODUCTION ENTERPRISE GAMMA (Cyrillic: <l>E,[(EPAJibHOE 
rOCY~CTBEHHOE YHHTAPHOE IIPE)],IIPIDITIIE HAY1IHO
IIPOlf3BO,[J;CTBEHHOE IIPE)],IIPIDITlfE r AMMA) (a.k.a. FGUP NPP 
GAMMA (Cyrillic: <I>rYII HIIlI r AMMA); a.k.a. FSUE NPP GAMMA; a.k.a. 
NAUCHNO-PROIZVODSTVENNOE PREDPRIY ATIE GAMMA), Ul. 
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Profsoyuznaya D. 78, Str. 4, Moscow 117393, Russia; Organization Established 
Date 30 Aug 1991; Tax ID No. 7728044373 (Russia); Registration Number 
1027739443830 (Russia) [RUSSIA-EO14024]. 

Designated pursuant to section l(a)(i) ofE.O. 14024 for operating or having 
operated in the defense and related materiel and technology sectors of the Russian 
Federation economy. 

11. LLC RESEARCH & PRODUCTION ENTERPRISE PRIMA (a.k.a. LLC 
RESEARCH AND PRODUCTION ENTERPRISE PRIMA; a.k.a. NAUCHNO
PROIZVODSTVENNOE PREDPRIYATIE PRIMA; a.k.a. NPP PRIMA), Ul. 
Svobody 63, Nizhniy Novgorod 603003, Russia; lZh, Sormovskoye Shosse, 
Nizhny Novgorod 603950, Russia; Organization Established Date 30 Jan 1992; 
Tax ID No. 5257013402 (Russia); Registration Number 1025202403710 (Russia) 
[RUSSIA-EO14024]. 

Designated pursuant to section l(a)(i) ofE.O. 14024 for operating or having 
operated in the aerospace sector of the Russian Federation economy. 

12. JOINT STOCK COMPANY AEROSPACE DEFENSE CONCERN ALMAZ
ANTEY (Cyrillic: AI<cyIOHEPHOE OEmECTBO KO~PH BO3WUJHO
KOCMWIECKOM OEOPOHhI AJIMA3-AHTEM) (a.k.a. AKTSIONERNOE 
OBSHCHESTVO KONTSERN VOZDUSHNO-KOSMICHESKOI OBORONY 
ALMAZ-ANTEI; a.k.a. AO KONTSERN VKO ALMAZ-ANTEI; a.k.a. JOINT 
STOCK COMPANY AIR AND SPACE DEFENSE CONCERN ALMAZ
ANTEY; a.k.a. JOINT-STOCK COMP ANY CONCERN ALMAZ-ANTEY; 
a.k.a. JSC CONCERN VKO ALMAZ-ANTEY (Cyrillic: AO KO~PH BKO 
AJIMA3-AHTEM); f.k.a. OAO CONCERN PVO ALMAZ-ANTEY; f.k.a. OPEN 
JOINT STOCK COMPANY CONCERNPVO ALMAZ-ANTEY), D. 41, ul. 
Vereiskaya, Moscow 121471, Russia; Secondary sanctions risk: Ukraine-/Russia
Related Sanctions Regulations, 31 CFR 589.201 and/or 589.209; Organization 
Established Date 19 Nov 1991; Target Type State-Owned Enterprise; Tax ID No. 
7731084175 (Russia); Government Gazette Number 11593871 (Russia); 
Registration Number 1027739001993 (Russia) [UKRAINE-EO13661] [RUSSIA
EO14024]. 

Designated pursuant to section l(a)(i) ofE.O. 14024 for operating or having 
operated in the defense and related materiel sector of the Russian Federation 
economy. 

Aircraft: 

1. RA-76842; Aircraft Manufacture Date 1993; Aircraft Model IL-76TD; Aircraft 
Manufacturer's Serial Number (MSN) 1033418616; Aircraft Tail Number RA-
76842 (aircraft) [RUSSIA-BO 14024] (Linked To: JSC A VIA CON 
ZITOTRANS). 

Identified as property in which JSC Aviacon Zitotrans, a person whose property 
and interests in property are blocked pursuant to E.O. 14024, has an interest. 
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Dated: January 26, 2022. 
Andrea M. Gacki, 
Director, Office of Foreign Assets Control, 
U.S. Department of the Treasury. 
[FR Doc. 2023–01980 Filed 1–30–23; 8:45 am] 

BILLING CODE 4810–AL–C 

DEPARTMENT OF THE TREASURY 

Office of Foreign Assets Control 

Notice of OFAC Sanctions Actions 

AGENCY: Office of Foreign Assets 
Control, Treasury. 
ACTION: Notice. 

SUMMARY: The U.S. Department of the 
Treasury’s Office of Foreign Assets 
Control (OFAC) is publishing the names 

of one or more persons that have been 
placed on OFAC’s Specially Designated 
Nationals and Blocked Persons List 
(SDN List) based on OFAC’s 
determination that one or more 
applicable legal criteria were satisfied. 
All property and interests in property 
subject to U.S. jurisdiction of these 
persons are blocked, and U.S. persons 
are generally prohibited from engaging 
in transactions with them. 
DATES: See SUPPLEMENTARY INFORMATION 
section for effective date(s). 
FOR FURTHER INFORMATION CONTACT: 
OFAC: Andrea Gacki, Director, tel.: 
202–622–2490; Associate Director for 
Global Targeting, tel.: 202–622–2420; 
Assistant Director for Licensing, tel.: 
202–622–2480; Assistant Director for 
Regulatory Affairs, tel.: 202–622–4855; 

or the Assistant Director for Sanctions 
Compliance & Evaluation, tel.: 202–622– 
2490. 
SUPPLEMENTARY INFORMATION: 

Electronic Availability 

The Specially Designated Nationals 
and Blocked Persons List and additional 
information concerning OFAC sanctions 
programs are available on OFAC’s 
website (https://www.treasury.gov/ofac). 

Notice of OFAC Actions 

On January 19, 2023, OFAC 
determined that the property and 
interests in property subject to U.S. 
jurisdiction of the following persons are 
blocked pursuant to the relevant 
sanctions authorities listed below. 
BILLING CODE 4180–AL–P 
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2. RA-76502; Aircraft Manufacture Date 1990; Aircraft Model IL-76TD; Aircraft 
Manufacturer's Serial Number (MSN) 1003401004; Aircraft Tail Number RA-
76502 (aircraft) [RUSSIA-EO14024] (Linked To: JSC A VIACON 
ZITOTRANS). 

Identified as property in which JSC Aviacon Zitotrans, a person whose property 
and interests in property are blocked pursuant to E.O. 14024, has an interest. 

3. RA-76846; Aircraft Manufacture Date 28 Dec 1989; Aircraft Model IL-76TD; 
Aircraft Manufacturer's Serial Number (MSN) 93497936; Aircraft Tail Number 
RA-76846 (aircraft) [RUSSIA-EO14024] (Linked To: JSC AVIACON 
ZITOTRANS). 

Identified as property in which JSC Aviacon Zitotrans, a person whose property 
and interests in property are blocked pursuant to E.O. 14024, has an interest. 

4. RA-78765; Aircraft Manufacture Date 30 Jun 1988; Aircraft Model IL-76TD; 
Aircraft Manufacturer's Serial Number (MSN) 83486590; Aircraft Tail Number 
RA-78765 (aircraft) [RUSSIA-EO14024] (Linked To: JSC AVIACON 
ZITOTRANS). 

Identified as property in which JSC Aviacon Zitotrans, a person whose property 
and interests in property are blocked pursuant to E.O. 14024, has an interest. 

https://www.treasury.gov/ofac
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Individuals 

1. IVANOV, Aleksandr Aleksandrovich (a.k.a. IVANOV, Alexander), Moscow, Russia; 
DOB 14 Jun 1960; nationality Russia; Gender Male; Tax ID No. 771873416848 (Russia) 
(individual) [CAR] (Linked To: PRIVATE MILITARY COMPANY 'WAGNER'). 

Designated pursuant to section l(a)(ii)(E) of Executive Order (E.O.) 13667 for being 
owned or controlled by or to have acted or purported to act for or on behalf of, directly or 
indirectly, PRIVATE MILITARY COMP ANY 'WAGNER', a person whose property and 
interests in property are blocked pursuant to E.O. 13667. 

2. ZAKHAROV, Valery Nikolayevich (a.k.a. ZAKHAROV, Valerii), Russia; DOB 12 Jan 
1970; nationality Russia; citizen Russia; alt. citizen Central African Republic; Gender 
Male; Passport D00005931 (Central African Republic) issued 04 Jun 2018 expires 03 Jun 
2023 (individual) [CAR] (Linked To: PRIVATE MILITARY COMPANY 'WAGNER'). 

Designated pursuant to section l(a)(ii)(E) ofE.O. 13667 for being owned or controlled 
by or to have acted or purported to act for or on behalf of, directly or indirectly, 
PRIVATE MILITARY COMPANY 'WAGNER', a person whose property and interests 
in property are blocked pursuant to E.O. 13667. 

Entities 

1. KRATOL AVIATION (a.k.a. KRATOL AVIATION 'FZC'; a.k.a. KRATOL 
AVIATION COMPANY), 125 M2, Warehouse Q3-211, Sharjah Airport, Free Zone 
Sharjah, Sharjah, United Arab Emirates; PO BOX 121539, Sharjah, United Arab 
Emirates; Moscow, Russia; Website http://www.kratol-aviation.ae; Organization 
Established Date Jan 2008; alt. Organization Established Date 27 Feb 2021; Organization 
Type: Passenger air transport; Target Type Private Company; Business Registration 
Number 11612822 (United Arab Emirates) [CAR] (Linked To: PRIVATE MILITARY 
COMP ANY 'WAGNER'). 

Designated pursuant to section l(a)(ii)(D) of E.O. 13667 for having materially assisted, 
sponsored, or provided financial, material, logistical, or technological support for, or 

http://www.kratol-aviation.ae
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goods or services in support of PRIVATE MILITARY COMPANY 'WAGNER', a 
person whose property and interests in property are blocked pursuant to E.O. 13667. 

2. OFFICER'S UNION FOR INTERNATIONAL SECURITY (a.k.a. SODRUZHESTVO 
OFITSEROV ZA MEZHDUNARODNUYU BEZOPASNOST; a.k.a. "OUIS"), Ul. 
Cherkizovskaya B, D. 24A, Str. 1, Floor 8, Office #815, Moscow 107553, Russia; 
Organization Established Date 03 February 2021; Organization Type: Private security 
activities; alt. Organization Type: Real estate activities with own or leased property; 
Target Type Private Company; Tax ID No. 9718168599 (Russia); Registration Number 
1217700038710 (Russia) [CAR] [RUSSIA-EO14024] (Linked To: PRIVATE 
MILITARY COMPANY 'WAGNER'). 

Designated pursuant to section l(a)(ii)(E) of E.O. 13667 for being owned or controlled 
by, or to have acted or purported to act for or on behalf of, directly or indirectly, 
PRIVATE MILITARY COMPANY 'WAGNER', a person whose property and interests 
in property are blocked pursuant to E.O. 13667. 

3. PRIVATEMILITARYCOMPANY'WAGNER' (a.k.a. CHASTNAYA VOENNAYA 
KOMPANIYA 'VAGNER'; a.k.a. CHVK VAGNER; a.k.a. PMC WAGNER; a.k.a. 
WAGNER GROUP (Cyrillic: rPYIIIIA BArHEPA)), Russia; Secondary sanctions risk: 
Ukraine-/Russia-Related Sanctions Regulations, 31 CFR 589.201 and/or 589.209 [TCO] 
[UKRAINE-EO13660] [CAR] [RUSSIA-EO14024]. 

Designated pursuant to section l(a)(ii)(A)(4) ofE.O. 13667 for having targeted women, 
children, or any civilians through the commission of acts of violence (including killing, 
maiming, torture, or rape or other sexual violence), abduction, forced displacement, or 
attacks on schools, hospitals, religious sites, or locations where civilians are seeking 
refuge, or through conduct that would constitute a serious abuse or violation of human 
rights or a violation of international humanitarian law. 

Designated pursuant to section l(a)(ii)(A) ofE. 0. 13581 of July 24, 2011, "Blocking 
Property of Transnational Criminal Organizations," 76 FR 44757, as amended by E. 0. 
13863 of March 15, 2019, "Taking Additional Steps to Address the National Emergency 
With Respect to Significant Transnational Criminal Organizations," 84 FR 10255, for 
being a foreign person that constitutes a significant transnational criminal organization. 

4. SEWA SECURITY SERVICES (Latin: SEWA SECURITE SERVICES), Central 
African Republic; Organization Established Date 2017; Organization Type: Private 
security activities; Target Type Private Company [CAR] [RUSSIA-EO14024] (Linked 
To: PRIVATE MILITARY COMP ANY 'WAGNER'). 

Designated pursuant to section l(a)(ii)(E) of E.O. 13667 for being owned or controlled 
by, or to have acted or purported to act for or on behalf of, directly or indirectly, 
PRIVATE MILITARY COMPANY 'WAGNER', a person whose property and interests 
in property are blocked pursuant to E.O. 13667. 
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Dated: January 19, 2023. 
Andrea M. Gacki, 
Director, Office of Foreign Assets Control, 
U.S. Department of the Treasury. 
[FR Doc. 2023–01937 Filed 1–30–23; 8:45 am] 

BILLING CODE 4810–AL–C 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Extension of Information 
Collection Request Submitted for 
Public Comment; Comment Request 
Concerning Information Reporting for 
Form 7208 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Internal Revenue Service, 
as part of its continuing effort to reduce 
paperwork and respondent burden, 
invites the public and other Federal 
agencies to take this opportunity to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995. Currently, the IRS is 
soliciting comments concerning new 
Form 7208, Excise Tax on Repurchase 
of Corporate Stock. 
DATES: Written comments should be 
received on or before April 3, 2023 to 
be assured of consideration. 
ADDRESSES: Direct all written comments 
to Andrés Garcia, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW, Washington, DC 20224, or 
by email to pra.comments@irs.gov. 
Please include, ‘‘OMB Number: 1545- 
New, Form 7208—Public Comment 
Request Notice’’ in the Subject line. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Ronald J. Durbala, 
at (202) 317–5746, at Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW, Washington, DC 20224, or 
through the internet at 
RJoseph.Durbala@irs.gov. 
SUPPLEMENTARY INFORMATION:

Title: Excise Tax on Repurchase of 
Corporate Stock. 

OMB Number: 1545-New. 
Form Project Number: Form 7208. 
Abstract: Section 4501 was added to 

a new chapter 37 of the Code by the 
enactment of Public Law 117–169, 136 
Stat. 1818 (August 16, 2022), commonly 
referred to as the Inflation Reduction 
Act of 2022 (IRA). Form 7208 is used to 
figure the excise tax on stock 
repurchases. If more lines for any part 
of the form are needed, taxpayers are to 

prepare a continuation sheet using the 
same format as the form. Form 7208 and 
any continuation sheet is to be attached 
to Form 720, Quarterly Federal Excise 
Tax Return. 

Current Actions: This is a request for 
new OMB approval. 

Type of Review: New Form. 
Affected Public: Business or other for- 

profit organizations. 
Estimated Number of Responses: 400 
Estimated Time per Respondent: 6 

Hours 30 minutes 
Estimated Total Annual Burden 

Hours: 2,600 
The following paragraph applies to all 

the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 

Books or records relating to a 
collection of information must be 
retained if their contents may become 
material in the administration of any 
internal revenue law. Generally, tax 
returns and tax return information are 
confidential, as required by 26 U.S.C. 
6103. 

Desired Focus of Comments: The 
Internal Revenue Service (IRS) is 
particularly interested in comments 
that: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility. 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used. 

• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including using 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., by 
permitting electronic submissions of 
responses. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the ICR for OMB approval 
of the extension of the information 
collection; they will also become a 
matter of public record. 

Approved: January 25, 2023. 
Ronald J. Durbala, 
IRS Tax Analyst. 
[FR Doc. 2023–01869 Filed 1–30–23; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Form Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Internal Revenue Service, 
as part of its continuing effort to reduce 
paperwork and respondent burden, 
invites the general public and other 
Federal agencies to take this 
opportunity to comment on continuing 
information collections, as required by 
the Paperwork Reduction Act of 1995. 
The IRS is soliciting comments 
concerning tuition payments statement. 
DATES: Written comments should be 
received on or before April 3, 2023 to 
be assured of consideration. 
ADDRESSES: Direct all written comments 
to Dr. Andres Garcia, Internal Revenue 
Service, Room 6526, 1111 Constitution 
Avenue NW, Washington, DC 20224, or 
by email to pra.comments@irs.gov. 
Please reference the information 
collection’s ‘‘OMB number 1545–1574’’ 
in the subject line of the message. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form should be directed to 
Sara Covington, at (202) 317–5744 or 
Internal Revenue Service, Room 6526, 
1111 Constitution Avenue NW, 
Washington DC 20224, or through the 
internet, at sara.l.covington@irs.gov. 
SUPPLEMENTARY INFORMATION:

Title: Tuition Statement. 
OMB Number: 1545–1574. 
Form Number: Form 1098–T. 
Abstract: Section 6050S of the 

Internal Revenue Code quires eligible 
education institutions to report certain 
information to the IRS and to students. 
Form 1098–T has been developed to 
meet this requirement. 

Current Actions: There are no changes 
being made to the form at this time that 
would affect burden. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations, and not-for-profit 
institutions. 

Estimated Number of Respondents: 
24,239,614. 

Estimated Time per Respondent: 13 
minutes. 

Estimated Total Annual Burden 
Hours: 5,575,112 hours. 

The following paragraph applies to all 
of the collections of information covered 
by this notice. 

An agency may not conduct or 
sponsor, and a person is not required to 
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respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) whether the collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology; 
and (e) estimates of capital or start-up 
costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: January 25, 2023. 
Sara L. Covington, 
IRS Tax Analyst. 
[FR Doc. 2023–01867 Filed 1–30–23; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

Proposed Collection; Comment 
Request for Form Project 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: The Internal Revenue Service, 
as part of its continuing effort to reduce 
paperwork and respondent burden, 
invites the general public and other 
Federal agencies to take this 
opportunity to comment on continuing 
information collections, as required by 
the Paperwork Reduction Act of 1995. 
The IRS is soliciting comments 
concerning U.S. Estate Tax Return for 
Qualified Domestic Trusts. 
DATES: Written comments should be 
received on or before April 3, 2023 to 
be assured of consideration. 
ADDRESSES: Direct all written comments 
to Andres Garcia, Internal Revenue 

Service, Room 6526, 1111 Constitution 
Avenue NW, Washington, DC 20224, or 
by email to pra.comments@irs.gov. 
Please reference the information 
collection’s ‘‘OMB number 1545–1212’’ 
in the subject line of the message. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form should be directed to 
Sara Covington, at (202) 317–5744 or 
Internal Revenue Service, Room 6526, 
1111 Constitution Avenue NW, 
Washington DC 20224, or through the 
internet, at sara.l.covington@irs.gov. 
SUPPLEMENTARY INFORMATION:

Title: U.S. Estate Tax Return for 
Qualified Domestic Trusts. 

OMB Number: 1545–1212. 
Form Numbers: 706 QDT. 
Abstract: Form 706–QDT is used by 

the trustee or the designated filer to 
compute and report the Federal estate 
tax imposed on qualified domestic 
trusts by Internal Revenue Code section 
2056A. The IRS uses the information to 
enforce this tax and to verify that the tax 
has been properly computed. 

Current Actions: There are no changes 
being made to the form at this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals or 
households, and business or other for- 
profit organizations. 

Estimated Number of Respondents: 
474. 

Estimated Time per Respondent: 4 
hours, 28 minutes. 

Estimated Total Annual Burden 
Hours: 2114 hours. 

The following paragraph applies to all 
of the collections of information covered 
by this notice. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) whether the collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
collection of information; (c) ways to 

enhance the quality, utility, and clarity 
of the information to be collected; (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology; 
and (e) estimates of capital or start-up 
costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Approved: January 25, 2023. 
Sara L. Covington, 
IRS Tax Analyst. 
[FR Doc. 2023–01868 Filed 1–30–23; 8:45 am] 

BILLING CODE 4830–01–P 

DEPARTMENT OF VETERANS 
AFFAIRS 

[OMB Control No. 2900–0913] 

Agency Information Collection Activity 
Under OMB Review: Veteran Toxic 
Exposure Screening Tool (PACT Act) 

AGENCY: Veterans Health 
Administration, Department of Veterans 
Affairs. 
ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) of 
1995, this notice announces that the 
Veterans Health Administration (VHA), 
Department of Veterans Affairs (VA), 
will submit the collection of 
information abstracted below to the 
Office of Management and Budget 
(OMB) for review and comment. The 
PRA submission describes the nature of 
the information collection and its 
expected cost and burden, and it 
includes the actual data collection 
instrument. 

DATES: Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to www.reginfo.gov/public/do/ 
PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under 30-day Review—Open 
for Public Comments’’ or by using the 
search function. Refer to ‘‘OMB Control 
No. 2900–0913. 
FOR FURTHER INFORMATION CONTACT: 
Maribel Aponte, Office of Enterprise 
and Integration, Data Governance 
Analytics (008), 810 Vermont Ave. NW, 
Washington, DC 20420, (202) 266–4688 
or email maribel.aponte@va.gov. Please 
refer to ‘‘OMB Control No. 2900–0913’’ 
in any correspondence. 
SUPPLEMENTARY INFORMATION: 

Authority: 44 U.S.C. 3501–3521. 
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Title: Veteran Toxic Exposure 
Screening Tool (PACT Act), VA Form 
10–327. 

OMB Control Number: 2900–0913. 
Type of Review: Extension of a 

currently approved collection. 
Abstract: The Honoring our PACT Act 

of 2022 (Pub. L. 117–168) required VA 
to incorporate a screening for all 
Veterans enrolled in VA healthcare to 
help determine potential toxic 
exposures during active military, naval, 
air, or space service as part of a health 
care screening. The statute required VA 
to begin screening all Veterans enrolled 
in VHA health care no later than 90 
days after enactment of the PACT Act, 
which was November 8, 2022, and every 
five years thereafter. Pursuant to a six- 
month emergency PRA clearance from 
OMB, and to ensure efficacy of the 
screening tool and ease of use by 
screeners, the project team performed a 
pilot test of the toxic exposure screening 
tool with a sampling from seven 
targeted clinical areas and sites for 10 
days, beginning September 6, 2022. The 
goal was to collect feedback and best 
practices to use in refining the screening 

tool and training to increase best chance 
for success. VHA now seeks to renew 
the PRA clearance for the screening tool 
for a full three years. 

Information collected during the toxic 
exposure screening, using VA Form 10– 
327, will be included in the Veteran’s 
electronic health record and will be 
used to connect Veterans with 
resources, services, and benefits 
available, as well as provide guidance 
that Veterans be engaged in ongoing 
care or establish care in VA or the 
community to address their exposure 
concerns. VA will be gathering this 
information as part of the Veterans’ 
healthcare plan. Currently, the 
collection is accomplished through a 
clinical reminder or recommendation in 
the Veteran health record. VA staff can 
complete the clinical reminder through 
in-person interviews, during 
appointments, or using telehealth 
capabilities. VA is also exploring ways 
to reach Veterans through technology to 
obtain screening information. However, 
VA must ensure that toxic exposure 
screening responses and results are 
visible in the Veterans’ health record. 

Veterans have the option of declining 
the toxic exposure screening. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The Federal Register 
Notice with a 60-day comment period 
soliciting comments on this collection 
of information was published at 87 FR 
226 on November 25, 2022, pages 72594 
and 72595. 

Affected Public: Individuals or 
Households. 

Estimated Annual Burden: 138,333 
hours. 

Estimated Average Burden per 
Respondent: 5 minutes. 

Frequency of Response: One time. 
Estimated Number of Respondents: 

1,660,000. 
By direction of the Secretary. 

Dorothy Glasgow, 
VA PRA Clearance Officer (Alt.), Office of 
Enterprise and Integration, Data Governance 
Analytics, Department of Veterans Affairs. 
[FR Doc. 2023–01876 Filed 1–30–23; 8:45 am] 

BILLING CODE 8320–01–P 
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Department of the Interior 
Bureau of Safety and Environmental Enforcement 
Bureau of Ocean Energy Management 
30 CFR Parts 285, 585, and 586 
Reorganization of Title 30—Renewable Energy and Alternate Uses of 
Existing Facilities on the Outer Continental Shelf; Final Rule 
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1 Public Law 109–58, 119 Stat. 594. 
2 OCSLA is codified at 43 U.S.C. 1331 et seq. 

Subsection 8(p) of OCSLA is codified at 43 U.S.C. 
1337(p). 

3 43 U.S.C. 1337(p)(3). 
4 Id. 1337(p)(8). 

DEPARTMENT OF THE INTERIOR 

Bureau of Safety and Environmental 
Enforcement 

30 CFR Part 285 

[Docket No. BSEE–2022–0015; EEEE500000 
223E1700D2 ET1SF0000.EAQ000] 

RIN 1082–AA03 

Bureau of Ocean Energy Management 

30 CFR Parts 585 and 586 

[Docket No. BOEM–2022–0042] 

Reorganization of Title 30—Renewable 
Energy and Alternate Uses of Existing 
Facilities on the Outer Continental 
Shelf 

AGENCY: Bureau of Safety and 
Environmental Enforcement (BSEE) and 
Bureau of Ocean Energy Management 
(BOEM), Interior. 
ACTION: Final rule. 

SUMMARY: This rule of agency 
organization reassigns responsibilities 
for the administration of certain 
regulations governing renewable energy 
development and alternate uses of 
existing facilities on the Outer 
Continental Shelf (OCS), consistent with 
the Secretary of the Interior’s orders and 
the Departmental Manual. This final 
rule transfers the applicable renewable 
energy Departmental regulations from 
BOEM to BSEE. Furthermore, this final 
rule reassigns renewable energy 
regulations pertaining to safety, 
environmental oversight, and 
enforcement from BOEM to BSEE. This 
rule does not make substantive changes 
to current regulatory requirements and 
does not impose additional regulatory 
burdens on the public or the regulated 
community. 
DATES: This final rule is effective 
January 31, 2023. The incorporation by 
reference of certain material listed in the 
rule is approved by the Director of the 
Federal Register as of January 31, 2023. 
FOR FURTHER INFORMATION CONTACT: For 
questions regarding BSEE’s provisions 
under this rule, contact: Dennis Yang, 
Regulations and Standards Branch, 
BSEE, 45600 Woodland Road, Sterling, 
VA 20166; email: regs@bsee.gov; 
telephone: 713–220–9203. For questions 
regarding BOEM’s provisions under this 
rule, contact: Georgeann Smale, Office 
of Regulations, BOEM, 1849 C Street 
NW, Mailstop 5243, Washington, DC 
20240; email: Georgeann.Smale@
boem.gov; telephone: 703–544–9246. 
SUPPLEMENTARY INFORMATION: 

Preamble Table of Contents 

I. Preamble Glossary of Abbreviations, Terms, 
and Acronyms 

II. Background 
A. Statutory Authority 
B. MMS Reorganization 
C. Need for Rulemaking 

III. Overview of the Rule 
A. Final Rulemaking Effective Upon 

Publication 
B. Reorganization of 30 CFR Parts 285, 585, 

and 586 
1. Description of the Transfer of 

Regulations to BSEE 
2. Future Rulemakings 
3. Technical Changes and Corrections 
4. Information Collection and Forms 
5. Incorporation by Reference 
C. Derivation Table for 30 CFR Parts 285, 

585, and 586 
IV. Procedural Matters 

A. Statutes 
1. Data Quality Act 
2. National Environmental Policy Act 
3. Paperwork Reduction Act 
4. Regulatory Flexibility Act 
5. Congressional Review Act (CRA) 
6. Unfunded Mandates Reform Act 
7. Administrative Procedure Act 
B. Executive Orders 
1. Executive Order 12630—Takings 

Implication Assessment 
2. Executive Order 12866—Regulatory 

Planning and Review, and Executive 
Order 13563—Improving Regulation and 
Regulatory Review 

3. Executive Order 12988—Civil Justice 
Reform 

4. Executive Order 13132—Federalism 
5. Executive Order 13175—Consultation 

and Coordination With Indian Tribal 
Governments 

6. Executive Order 13211—Effects on the 
Nation’s Energy Supply 

7. Presidential Memorandum of June 1, 
1998, on Regulation Clarity 

I. Preamble Glossary of Abbreviations, 
Terms, and Acronyms 

The following are abbreviations, 
terms, and acronyms used in the 
preamble: 
APA Administrative Procedure Act 
ASLM Assistant Secretary for Land and 

Minerals Management 
BOEM Bureau of Ocean Energy 

Management 
BSEE Bureau of Safety and Environmental 

Enforcement 
CFR Code of Federal Regulations 
COP Construction and Operations Plan 
CRA Congressional Review Act 
CVA Certified Verification Agent 
CZMA Coastal Zone Management Act 
DOE Department of Energy 
DOI or Department of the Interior

Department 
EIA Energy Information Administration 
ESA Endangered Species Act 
FDR Facility Design Report 
FERC Federal Energy Regulatory 

Commission 
FIR Fabrication and Installation Report 
GAP General Activities Plan 
IC Information Collection 

MMPA Marine Mammal Protection Act 
MMS Minerals Management Service 

(former DOI agency) 
NARA National Archives and Records 

Administration 
NEPA National Environmental Policy Act 
OCS Outer Continental Shelf 
OCSLA Outer Continental Shelf Lands Act 
OIG Office of Inspector General 
OMB Office of Management and Budget 
ONRR Office of Natural Resources Revenue 
Pub. L. Public Law 
RIN Regulation Identifier Number 
ROCIS Regulatory Information Service 

Center (RISC) and Office of Information & 
Regulatory Affairs (OIRA) Consolidated 
Information System 

ROW Right-of-way 
RUE Right-of-use and easement 
SAP Site Assessment Plan 
Secretary Secretary of the Interior 
SMS Safety Management System 
Stat. U.S. Statutes at Large 
U.S.C. United States Code 

II. Background 

A. Statutory Authority 

In the Energy Policy Act of 2005 (2005 
Act), Congress authorized the Secretary 
to grant OCS leases for renewable 
energy activities.1 Specifically, the 2005 
Act amended OCSLA to add a new 
subsection 8(p).2 Under subsection 8(p), 
the Secretary has the authority to issue 
leases, easements, and ROWs for 
activities that produce, or that support 
the production, transportation, or 
transmission of, energy from sources 
other than oil and gas. The 2005 Act 
also allows the Secretary to authorize 
the use of existing OCS facilities for 
energy- and marine-related activities. 
The Secretary is required to award any 
lease, ROW, or RUE competitively 
unless the Secretary determines, after 
public notice, that competitive interest 
does not exist.3 The Secretary also has 
authority to issue regulations to 
implement OCSLA section 8(p).4 

On March 20, 2006, the Secretary 
delegated the responsibility for 
regulating OCS renewable energy 
activities to MMS, the predecessor 
agency to BOEM and BSEE. On April 
29, 2009, the Department published the 
final rule establishing MMS’s program 
to grant leases, easements, and ROWs 
for OCS renewable energy activities and 
for alternate uses of existing OCS 
facilities. The 2009 rule also established 
the methods for sharing certain 
revenues generated by this program 
with nearby coastal States. 
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5 Minerals Management Service Reorganization: 
Special Hearing Before the Subcomm. on Dept. of 
the Interior, Environment & Related Agencies of the 
S. Comm. On Appropriations, S. Hrg. 111–1035, at 
12 (2010) (statement of Ken Salazar, Sec’y of the 
Interior). 

6 Sec’y of the Interior Order 3299, as amended 
and issued Aug. 29, 2011, available at https://
www.doi.gov/sites/doi.gov/files/elips/documents/ 
3299a2-establishment_of_the_bureau_of_ocean_
energy_management_the_bureau_of_safety_and_
environmental_enforcement_and_the_office_of_
natural_resources_revenue.pdf. 

7 Id. 
8 Id. 

9 Id. This arrangement was noted in the final rule 
reorganizing and reassigning the former MMS 
regulations between BOEM and BSEE in October 
2011. ‘‘At this time, the renewable energy program 
will be managed under BOEM. At a later date, the 
renewable energy program will be reorganized and 
a determination will be made regarding what 
functions will be administered by which agency.’’ 
Reorganization of Title 30, 76 FR 64432, 64434 
Table A (Oct. 18, 2011) (, discussion of then-current 
part 285). 

10 76 FR 64432 (Oct. 18, 2011). 
11 Office of Inspector Gen., Dep’t of Interior, U.S. 

Department of the Interior’s Offshore Renewable 
Energy Program 9 (2013) (Report No. CR–EV– 
BOEM–0001–2013). 

12 Id. 
13 DOI Departmental Manual 218 DM 1, as 

amended and issued Sept. 14, 2022, available at 
chrome-extension://efaidnbmnnnibpcajpcglcle
findmkaj/https://www.doi.gov/sites/doi.gov/files/ 
elips/documents/218-dm-1_2.pdf. 

DOI Departmental Manual 219 DM 1, as amended 
and issued Sept. 14, 2022, available at chrome- 
extension://efaidnbmnnnibpcajpcglclefindmkaj/ 
https://www.doi.gov/sites/doi.gov/files/elips/ 
documents/219-dm-1_0.pdf 

B. MMS Reorganization 

Between May 19, 2010, and August 
29, 2011, Secretary Salazar issued 
Secretary’s Order 3299 and two 
amendments that ultimately divided 
MMS into three separate agencies: 
BOEM, BSEE, and ONRR. The Secretary 
emphasized the importance of separate 
and independent safety and 
environmental oversight when testifying 
before Congress on May 26, 2010: 

The Deepwater Horizon tragedy and the 
massive spill have made the importance and 
urgency of a reorganization of this nature 
ever more clear, particularly the creation of 
a separate and independent safety and 
environmental enforcement entity. We will 
responsibly and thoughtfully move to 
establish independence and separation for 
this critical mission so that the American 
people know they have a strong and 
independent organization ensuring that 
energy companies comply with their safety 
and environmental protection obligations.5 

Pursuant to section 3 of Secretary’s 
Order 3299, Amendment No. 2, BOEM 
‘‘exercise[s] the conventional (e.g., oil 
and gas) and renewable energy-related 
management functions of the [MMS] not 
otherwise transferred pursuant to this 
Order including, but not limited to, 
activities involving resource evaluation, 
planning, and leasing.’’ 6 Under section 
4 of Secretary’s Order 3299, 
Amendment No. 2, BSEE exercises 
‘‘safety and environmental enforcement 
functions,’’ including ‘‘the authority to 
inspect, investigate, summon witnesses 
and produce evidence, levy penalties, 
cancel or suspend activities, and 
oversee safety, response, and removal 
preparedness.’’ 7 Under section 5 of 
Secretary’s Order 3299, Amendment 2, 
ONRR exercises the royalty and revenue 
management functions of the former 
MMS, including ‘‘royalty and revenue 
collection, distribution, auditing and 
compliance, investigation and 
enforcement, and asset management for 
both onshore and offshore activities.’’ 8 

Section 4 of Secretary’s Order 3299, 
Amendment 2, assigned the renewable 
energy program to BOEM ‘‘until such 
time that the [ASLM] determines that an 
increase in activity justifies transferring 

the inspection and enforcement 
functions to [BSEE].’’ 9 On October 18, 
2011, in connection with the 
reorganization of the former MMS into 
BOEM and BSEE and the associated 
redistribution of the existing regulations 
at 30 CFR Chapter II, the offshore 
renewable energy regulations previously 
located in part 285 were assigned to 
BOEM and recodified in a newly created 
30 CFR part 585.10 

C. Need for Rulemaking 
In September 2013, the DOI OIG 

issued a report supporting the policy of 
independent regulatory oversight and 
enforcement in the renewable energy 
program and recommending 
implementation of that policy through a 
transfer of those responsibilities from 
BOEM to BSEE.11 The OIG noted that 
‘‘allowing the bureau responsible for 
planning and leasing renewable energy 
projects [i.e., BOEM] to also formulate 
the policies for inspection and 
enforcement is contrary to the 
independent oversight and separation of 
duties envisioned in [Secretary’s Order 
3299] as originally issued.’’ 12 

In December 2020, pursuant to 
Secretary’s Order 3299, Amendment 2, 
section 4, the Principal Deputy 
Assistant Secretary for Land and 
Minerals Management, acting with the 
authority of the Assistant Secretary for 
Land and Minerals Management, 
determined that OCS renewable energy 
activities have ‘‘reached the threshold 
envisioned by SO 3299, as amended.’’ 
The Secretary has since executed the 
necessary redelegation of authorities 
through the Departmental Manual.13 
This rulemaking reassigns certain 
regulations from BOEM to BSEE 
consistent with the authorities 
identified in the Departmental Manual, 

and to further Secretary’s Order 3299 
Amendment 2 and the Assistant 
Secretary’s direction to ‘‘transfer . . . 
the safety and environmental oversight 
and compliance functions, including 
inspection and enforcement, for the 
Department’s Offshore Renewable 
Energy Program from BOEM to BSEE.’’ 

III. Overview of the Rule 

A. Final Rulemaking Effective Upon 
Publication 

This rule reassigns existing 
regulations governing safety and 
environmental oversight and 
enforcement of OCS renewable energy 
activities from BOEM to BSEE. This 
rulemaking is neither substantive nor 
controversial because it merely 
reorganizes provisions in the Code of 
Federal Regulations and, therefore, does 
not affect the legal rights, obligations, 
and interests of any interested parties. 

This rule implements Secretary’s 
Order 3299—which reflects the 
Secretary’s prudent and considered 
policy judgment that independent 
oversight and enforcement is in the 
national interest to best address the 
organizational concerns highlighted by 
the Deepwater Horizon incident—and 
revisions made to the Departmental 
Manual implementing that direction. 
Specifically, this rule transfers existing 
safety and environmental oversight and 
enforcement regulations governing OCS 
renewable energy activities from 30 CFR 
part 585, under BOEM’s purview, to 30 
CFR part 285, under BSEE’s purview. 
This reorganization parallels the 
bureaus’ oversight of oil and gas 
activities. This transfer includes a 
reassignment of authority to: oversee 
facility design, fabrication, installation, 
and safety management systems; ensure 
the safety of operations, including 
inspection programs and incident 
reporting and investigations; enforce 
compliance with all applicable safety, 
environmental, and other laws and 
regulations through enforcement actions 
(such as noncompliance notices, 
cessation orders, and lease 
suspensions); and oversee 
decommissioning activities. This rule 
also moves certain sections pertaining to 
Alternate Use RUEs from 30 CFR part 
585 to a new 30 CFR part 586. 

This rule is a ‘‘rule[ ] of agency 
organization, procedure, or practice,’’ 5 
U.S.C. 553(b)(A), because it implements 
the Department’s reassignment of 
responsibility for administering existing 
regulatory provisions from BOEM to 
BSEE. This rule reorganizes current 
regulations to be consistent with 
Departmental delegations without 
making substantive changes to those 
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14 BOEM and BSEE intend to issue further 
guidance to help industry to understand the transfer 
of functions reflected in this rule. 

regulations or modifying substantive 
rights or interests. Nor does the rule 
impose new rights or duties or change 
the legal status of regulated parties. No 
statute requires notice or hearing for this 
rule. Therefore, this rule is exempt from 
notice-and-comment rulemaking 
requirements under 5 U.S.C. 553(b)(A). 
Additionally, for the same reasons, the 
Department finds for good cause shown 
that notice and comment on this rule are 
unnecessary and contrary to the public 
interest under 5 U.S.C. 553(b)(B). 
Further, because this rule makes no 
changes to the legal obligations or rights 
of nongovernmental entities, the 
relevant responsibilities have already 
been delegated to BSEE, and it is in the 
public interest for the regulations to 
reflect that delegation to provide clarity, 
the Department further finds that good 
cause exists to make this rule effective 
upon publication in the Federal 
Register per 5 U.S.C. 553(d)(3).14 

B. Reorganization of 30 CFR Parts 285 
and 585 

1. Description of the Transfer of 
Regulations to BSEE 

This rule transfers existing regulations 
governing safety and environmental 
oversight and enforcement for OCS 
renewable energy activities from 
BOEM’s responsibility to BSEE’s 
responsibility by moving the relevant 
BOEM provisions, currently in 30 CFR 
part 585, to become BSEE provisions in 
30 CFR part 285. 

Among the regulations transferred to 
BSEE through this rulemaking are 
provisions related to oversight of facility 
design, fabrication, installation, and 
safety management systems; ensuring 
the safety of operations, including 
inspection programs and incident 
reporting and investigations; enforcing 
compliance with all applicable safety, 
environmental, and other laws and 
regulations through enforcement actions 
(such as noncompliance notices, 
cessation orders, and certain lease 
suspensions); and overseeing 
decommissioning activities. 

Renewable energy regulations 
transferred to BSEE’s responsibility 
include enforcement provisions under 
the existing part 585 Subpart D, various 
information submittal requirements 
under Subpart F, as well as provisions 
governing activities conducted under an 
approved plan, including the design, 
construction, operation, and 
decommissioning of facilities under 
Subparts G, H, and I. The requirements 
for and standards of review regarding 

the Facility Design Report (FDR) and the 
Fabrication and Installation Report (FIR) 
are unchanged: the FDR and FIR will 
continue to be evaluated for consistency 
with the approved Plan and applicable 
engineering standards. 

BOEM will continue to identify areas 
that may be leased and authorize 
renewable energy development on the 
OCS, as well as alternate uses of existing 
OCS facilities. BOEM retains its 
authority to administer the renewable 
energy regulations pertaining to the 
issuance and administration of leases 
and grants, the requirements of 
payments and financial assurance, and 
plan review and approval, approval 
with modifications, or disapproval. 
Because oversight over environmental 
requirements for BOEM-approved plans 
has been retained by BOEM, these 
requirements were moved to Subpart F, 
from Subpart H, and renumbered 
accordingly. As a result, the renewable 
energy regulations that BOEM 
administers will now end with Subpart 
F, the title of which has been changed 
to ‘‘Plan Requirements.’’ 

In addition, because the existing 
regulations in part 585 Subpart J relate 
to the alternate uses of existing facilities 
on the OCS, which require the existence 
of a previously or currently authorized 
facility, these regulations have been 
moved into a separate part 586 to 
enhance clarity. 

This rule also reallocates the 
regulations pertaining to suspensions. In 
the context of the renewable energy 
regulations, a lease or grant suspension 
as described in Subpart D of part 585 is 
used primarily to manage the running of 
the lease term, not to address 
noncompliance or respond to the kind 
of operational concerns that 
predominate lease suspensions in the 
conventional energy context. Therefore, 
consistent with BOEM’s role as the 
leasing agency, BOEM will retain the 
authority to grant a suspension of a 
lease or grant if the lessee or grantee 
requests one. BOEM will also retain the 
authority to order a lease or grant 
suspension to comply with a judicial 
decree or when a suspension is 
necessary for reasons of National 
security or defense. 

However, in keeping with BSEE’s 
mission, BSEE is assigned the 
regulations for ordering a lease or grant 
suspension when continued activities 
pose an imminent threat of serious or 
irreparable harm or damage to natural 
resources; life; property; the marine, 
coastal, or human environment; or sites, 
structures, or objects of historical or 
archaeological significance. BSEE may 
also order a suspension when necessary 
to comply with a judicial decree. Under 

the rule, BSEE is also assigned the 
regulations relating to issuance of 
cessation orders to address 
noncompliance on the part of the 
grantee or lessee. 

Regarding suspensions for Alternate 
Use RUEs, the Department does not 
suspend such grants upon the grantee’s 
request, but only by order. BOEM will 
retain authority to order suspensions 
required for National security, and BSEE 
will assume authority to order 
suspensions to address a threat of harm 
from continued operations. Either 
bureau may order a suspension when 
necessary to comply with a judicial 
decree. BSEE may order a suspension of 
an Alternate Use RUE when operation of 
the existing OCS facility has been 
suspended or temporarily prohibited 
and BSEE has determined that 
continued activities under the Alternate 
Use RUE are unsafe or cause undue 
interference with the original OCSLA- 
approved activity. 

The Secretary of the Interior retains 
authority to cancel any renewable 
energy lease or grant for reasons 
outlined in the existing regulations 
under Subpart D. Because either BOEM 
or BSEE may have information relevant 
to the Secretary’s decision to cancel a 
lease or grant, this rule allocates to both 
BOEM and BSEE responsibility under 
the regulations related to bureau 
recommendations for Secretarial 
cancellation of a lease or grant. 
Similarly, both bureaus retain 
responsibility under the regulations 
related to cancellation of an Alternate 
Use RUE. 

Enforcement functions transferred to 
BSEE in the new part 285 Subpart D, 
entitled Lease and Grant 
Administration, include authority to 
issue notices of noncompliance and 
cessation orders and to pursue civil 
penalties and recommend criminal 
penalties. BSEE assumes authority for 
oversight and enforcement of the design, 
construction, operation, and 
decommissioning phases of offshore 
wind development, as well as 
enforcement of requirements related to 
Alternate Use RUEs. BOEM remains 
responsible for ensuring requirements 
are met during the leasing, site 
characterization, and plan review stages, 
as well as for ensuring financial 
assurance requirements are met. BOEM 
has relocated its enforcement authority 
to Subpart A, General Provisions, from 
part 585 Subpart D, Lease and Grant 
Administration, to focus the remaining 
Subpart D provisions on lease and grant 
administrative actions that include, but 
are not limited to, designations of 
operator, assignments, renewals, 
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relinquishments, contractions, and 
terminations. 

2. Future Rules 

The Department has initiated 
additional rulemaking related to OCS 
renewable energy development. In the 
Renewable Energy Modernization Rule, 
the Department has proposed updates to 
the regulations based on the experience 
it has gained over the last decade of 
managing offshore wind energy 
development on the OCS. In addition, 
the Department has begun work on a 
rule (Renewable Energy Safety and 
Assurance Rule, RIN Number 1014– 
AA59) to modernize, streamline, and 
clarify certain provisions that this rule 
is moving to part 285. The 
reorganization of the renewable energy 
regulations in this rule will be reflected 
in the regulatory structure of any future 
final OCS renewable energy 
development rule. Any final rule that 
includes revisions to both part 285 and 
part 585 regulations will reflect the 
division of authorities among BOEM 
and BSEE. 

3. Technical Changes and Corrections 

In addition to the organizational 
changes noted in the derivation table, 
this rule makes minor technical changes 
and corrections necessitated by the 
reassignment of responsibilities and 
makes non-substantive corrections to 
previous errors. The substantive 
regulatory requirements are not 
changed. These technical changes and 
corrections generally fall under the 
following categories: 

➢ Updated cross-references to reflect 
the reorganized regulations and the 
division of responsibilities between 
BOEM and BSEE. 

➢ Changed references from BOEM to 
BSEE as applicable. 

➢ Changed references from 
‘‘subchapter’’ to ‘‘part’’ where 
appropriate. 

➢ Corrected spelling and grammar. 
➢ Changed physical and website 

addresses. 
➢ Updated organizational titles. 
➢ Replaced ‘‘BOEM’’ with ‘‘ONRR’’ 

in provisions related to lease and grant 
payments to reflect that ONRR is the 
correct payee for lease and grant 
payments. 

4. Information Collection and Forms 

This rule does not affect the 
information collection burdens on the 
regulated community other than 
redirecting the submittal of certain 
required reports to BSEE rather than to 
BOEM. BSEE expects that OMB will 
issue an IC control number to BSEE 
shortly after publication of this rule. See 
the analysis and burden table infra 
Section IV.3, Paperwork Reduction Act. 
BOEM continues to use its current 
renewable energy information collection 
forms previously approved by OMB; 
those forms are unchanged by this rule. 
Presently, BSEE is not issuing new 
forms to manage the reporting 
requirements reassigned to it, though it 
may in the future. 

5. Incorporation by Reference 

This rule transfers one regulation that 
incorporates a document by reference 
from the former part 585 to the new part 
285. Under the rules of the Office of the 
Federal Register, material incorporated 
by reference in a rule published in the 
Federal Register is approved by the 
Director of the Federal Register for a 
specific section in that rule. 
Consequently, transferring a regulation 
that incorporates a document by 
reference from the existing part 585 to 
the new part 285 required that BSEE 
request a new approval to incorporate 
the document by reference. Following 
the submittal of BSEE’s request, 
approval to incorporate this document 
by reference in the new part 285 will be 
made effective by the Director of the 
Federal Register as of January 31, 2023. 
The document incorporated by 
reference in part 285 is: 

API RP 2A–WSD, Recommended Practice 
for Planning, Designing and Constructing 
Fixed Offshore Platforms—Working Stress 
Design; Twenty-first Edition, December 2000; 
Errata and Supplement 1, December 2002; 
Errata and Supplement 2, September 2005; 
Errata and Supplement 3, October 2007; 
Product No. G2AWSD. 

The American Petroleum Institute 
(API) published this document, which 
outlines best practices for the design 
and construction of new fixed offshore 
platforms and for the relocation of 
existing platforms. The reference to the 
twenty-first edition of this document is 

retained in this rule to avoid any 
substantive effect on the regulated 
community that might arise if BSEE 
were to incorporate the newer twenty- 
second edition. BSEE may update the 
regulations to incorporate newer 
editions of the documents incorporated 
by reference in a future rulemaking. 

The recommended practices 
described in this document are legally 
binding to the extent the regulatory text 
incorporates relevant material. BSEE 
will refer to this document to hold 
lessees, grantees, operators, and other 
regulated parties accountable for 
complying with the material 
incorporated by reference in the 
regulations. 

This document is available for free 
viewing online by visiting https://
publications.api.org. Once there, either 
log-in or create a new account, accept 
the terms and conditions, click ‘‘Browse 
read only documents now,’’ and select 
‘‘Exploration and Production.’’ RP 2A– 
WSD should be one of the documents 
listed. Hardcopies and printable digital 
versions are available for purchase at 
www.api.org/publications-standards- 
and-statistics/publications/government- 
cited-safety-documents. Additionally, 
the document may be reviewed at 
BSEE’s office, 45600 Woodland Road, 
Sterling, Virginia 20166, phone: 703– 
787–1665. 

Though the same API document is 
incorporated in the regulation 
transferred from the former § 585.115 to 
the new § 285.115, the regulatory text 
differs between the two sections. The 
Office of the Federal Register mandated 
that the language introduced to part 285 
conform to its formatting and content 
requirements; part 585 had been 
exempted previously. The formatting 
and language changes do not affect the 
substance of the regulatory requirement. 

Under this rulemaking, BOEM does 
not incorporate by reference any 
material into part 585. BOEM may 
decide in the future to incorporate 
material by reference through notice- 
and-comment rulemaking as 
appropriate. Section 585.115 is reserved 
in this rulemaking for that purpose. 

C. Derivation Table for 30 CFR Parts 
285, 585, and 586 
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TABLE A—DERIVATION TABLE 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

Subpart A—General Provisions 

The general regulatory requirements in this subpart are relevant to both BOEM and BSEE. Between the two parts, subpart A includes some 
sections that are identical, some that are similar, and others that are unique to one bureau, as explained below. Subpart A in both the BOEM 
and BSEE parts refers to a ‘‘BOEM lease.’’ 

285.100 Authority 585.100 Authority This section remains in part 585, the OCSLA authority is updated 
and limited to the renewable energy program. The full authority is 
now at § 285.100 in part 285. 

285.101 What is the purpose of this 
part? 

585.101 What is the purpose of 
this part? 

In part 585, references to the alternate use RUEs are removed. Ex-
isting paragraphs (b) and (c) of § 585.101 are included in 
§ 285.101. The paragraphs are renumbered accordingly. 

285.102 What are BSEE’s respon-
sibilities under this part? 

585.102 What are BOEM’s re-
sponsibilities under this part? 

This section remains in part 585. In part 285, paragraphs (a)(8)–(11) 
and (e) of § 585.102 are not included in § 285.102. The paragraphs 
are renumbered accordingly. 

285.103 When may BSEE pre-
scribe or approve departures 
from these regulations? 

585.103 When may BOEM pre-
scribe or approve departures 
from these regulations? 

This section remains in existing part 585 and is included in part 285. 

285.104 [Reserved] 585.104 Do I need a BOEM lease 
or other authorization to produce 
or support the production of 
electricity or other energy prod-
uct from a renewable energy re-
source on the OCS? 

This section remains in part 585 only. Section 285.104 is reserved in 
part 285. 

285.105 What are my responsibil-
ities under this part? 

585.105 What are my responsibil-
ities under this part? 

This section remains in part 585 and is included in part 285. 

285.106 [Reserved] 585.106 Who can hold a lease or 
grant under this part? 

This section is replaced with a new § 585.106 What happens if I fail 
to comply with this part?, formerly numbered § 585.400. In the new 
585.106, paragraph (d) of 585.400 is modified by replacing 
‘‘BOEM’’ with ‘‘BSEE,’’ paragraph (e) of 585.400 is omitted, and 
the remaining paragraphs are renumbered accordingly. Existing 
§ 585.106 is renumbered to 585.107. Section 285.106 is reserved 
in part 285. 

285.107 [Reserved] 585.107 How do I show that I am 
qualified to be a lessee or grant 
holder? 

This section is renumbered to 585.108. Section 285.107 is reserved 
in part 285. 

285.108 [Reserved] 585.108 When must I notify BOEM 
if an action has been filed alleg-
ing that I am insolvent or bank-
rupt? 

This section is renumbered to 585.109. Section 285.108 is reserved 
in part 285. 

285.109 [Reserved] 585.109 When must I notify BOEM 
of mergers, name changes, or 
changes of business form? 

This section is renumbered to 585.110. Section 285.109 is reserved 
in part 285. 

285.110 How do I submit applica-
tions, reports, or notices required 
by this part? 

585.110 How do I submit plans, 
applications, or notices required 
by this part? 

This section is renumbered to 585.111 and is included in part 285. 

285.111 When and how does 
BSEE charge me processing 
fees on a case-by-case basis? 

585.111 When and how does 
BOEM charge me processing 
fees on a case-by-case basis? 

This section is renumbered to 585.112 and is included in part 285. 

285.112 Definitions 585.112 Definitions This section is renumbered to 585.113 and is included in part 285. In 
the new 585.113, definitions related to Alternate Use RUEs were 
moved to part 586.113 Definitions. 

285.113 How will data and informa-
tion obtained by BSEE under this 
part be disclosed to the public? 

585.113 How will data and infor-
mation obtained by BOEM 
under this part be disclosed to 
the public? 

This section is renumbered to 585.114 and is included in part 285. 

285.114 Paperwork Reduction Act 
statements—information collec-
tion 

585.114 Paperwork Reduction Act 
statements—information collec-
tion 

This section is renumbered to 585.115 and is included in part 285. 

285.115 Documents incorporated 
by reference 

585.115 Documents incorporated 
by reference 

The content of existing 585.115 is removed from part 585 and moved 
to 285.115. The revisions made to conform to the Office of the 
Federal Register requirements result in no substantive changes. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

285.116 Requests for information 
on the state of the offshore re-
newable energy industry 

585.116 Requests for information 
on the state of the offshore re-
newable energy industry 

This section remains in part 585.116 and is included in part 285. 
Paragraph (b) of existing 585.116 was not moved to 285.116. The 
paragraphs in § 285.116 are renumbered accordingly. 

285.117 [Reserved] 585.117 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

285.118 What are my appeal 
rights? 

585.118 What are my appeal 
rights? 

This section remains in part 585 and is included in part 285. Only 
paragraphs (a) and (b) are moved to § 285.118. 

Subpart B—Issuance of OCS Renewable Energy Leases 

The regulatory requirements in this subpart are administered by BOEM; therefore, the subpart remains in part 585 only. Subpart B is reserved 
in part 285. 

General Lease Information 

585.200 What rights are granted 
with a lease issued under this 
part? 

This section remains in part 585 only. 

585.201 How will BOEM issue 
leases? 

This section remains in part 585 only. 

585.202 What types of leases will 
BOEM issue? 

This section remains in part 585 only. 

585.203 With whom will BOEM 
consult before issuance of a 
lease? 

This section remains in part 585 only. 

585.204 What areas are available 
for leasing consideration? 

This section remains in part 585 only. 

585.205 How will leases be 
mapped? 

This section remains in part 585 only. 

585.206 What is the lease size? This section remains in part 585 only. 
585.207–585.209 [Reserved] These sections remain reserved in part 585. 

Competitive Lease Process 

585.210 How does BOEM initiate 
the competitive leasing process? 

This section remains in part 585 only. 

585.211 What is the process for 
competitive issuance of leases? 

This section remains in part 585 only. 

585.212 What is the process 
BOEM will follow if there is rea-
son to believe that competitors 
have withdrawn before the Final 
Sale Notice is issued? 

This section remains in part 585 only. 

585.213 What must I submit in re-
sponse to a Request for Interest 
or a Call for Information and 
Nominations? 

This section remains in part 585 only. 

585.214 What will BOEM do with 
information from the Requests 
for Information or Calls for Infor-
mation and Nominations? 

This section remains in part 585 only. 

585.215 What areas will BOEM 
offer in a lease sale? 

This section remains in part 585 only. 

585.216 What information will 
BOEM publish in the Proposed 
Sale Notice and Final Sale No-
tice? 

This section remains in part 585 only. 

585.217–585.219 [Reserved] These sections remain reserved in part 585. 

Competitive Lease Award Process 

585.220 What auction format may 
BOEM use in a lease sale? 

This section remains in part 585 only. 

585.221 What bidding systems 
may BOEM use for commercial 
leases and limited leases? 

This section remains in part 585 only. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

585.222 What does BOEM do with 
my bid? 

This section remains in part 585 only. 

585.223 What does BOEM do if 
there is a tie for the highest bid? 

This section remains in part 585 only. 

585.224 What happens if BOEM 
accepts my bid? 

This section remains in part 585 only. 

585.225 What happens if my bid is 
rejected, and what are my ap-
peal rights? 

This section remains in part 585 only. 

585.226–585.229 [Reserved] These sections remain reserved in part 585. 

Noncompetitive Lease Award Process 

585.230 May I request a lease if 
there is no Call? 

This section remains in part 585 only. 

585.231 How will BOEM process 
my unsolicited request for a 
noncompetitive lease? 

This section remains in part 585 only. 

585.232 May I acquire a lease 
noncompetitively after respond-
ing to a Request for Interest or 
Call for Information and Nomina-
tions? 

This section remains in part 585 only. 

585.233 and 585.234 [Reserved] These sections remain reserved in part 585. 

Commercial and Limited Lease Terms 

585.235 If I have a commercial 
lease, how long will my lease 
remain in effect? 

This section remains in part 585 only. 

585.236 If I have a limited lease, 
how long will my lease remain in 
effect? 

This section remains in part 585 only. 

585.237, What is the effective date 
of a lease? 

This section remains in part 585 only. 

585.238, Are there any other re-
newable energy research activi-
ties that will be allowed on the 
OCS? 

This section is renumbered to § 585.239 and replaced with § 585.238 
May I develop my commercial lease in phases?, formerly 585.629 
May I develop my lease in phases? 

Subpart C—Rights-of-Way (ROW) and Rights-of-Use and Easement (RUE) Grants for Renewable Energy Activities 

The regulatory requirements related to ROW grants and RUE grants in this subpart are administered by BOEM and remain in part 585 only. 
Subpart C is reserved in part 285. 

ROW Grants and RUE Grants 

585.300 What types of activities 
are authorized by ROW grants 
and RUE grants issued under 
this part? 

This section remains in part 585 only. 

585.301 What do ROW grants and 
RUE grants include? 

This section remains in part 585 only. 

585.302 What are the general re-
quirements for ROW grant and 
RUE grant holders? 

This section remains in part 585 only. 

585.303 How long will my ROW 
grant or RUE grant remain in ef-
fect? 

This section remains in part 585 only. 

585.304 [Reserved] This section remains reserved in part 585. 

Obtaining ROW Grants and RUE Grants 

585.305 How do I request a ROW 
grant or RUE grant? 

This section remains in part 585 only. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

585.306 What action will BOEM 
take on my request? 

This section remains in part 585 only. 

585.307 How will BOEM deter-
mine whether competitive inter-
est exists for ROW grants and 
RUE grants? 

This section remains in part 585 only. 

585.308 How will BOEM conduct 
an auction for ROW grants and 
RUE grants? 

This section remains in part 585 only. 

585.309 When will BOEM issue a 
noncompetitive ROW grant or 
RUE grant? 

This section remains in part 585 only. 

585.310 What is the effective date 
of a ROW grant or RUE grant? 

This section remains in part 585 only. 

585.311–585.314 [Reserved] These sections remain reserved in part 585. 

Financial Requirements for ROW Grants and RUE Grants 

585.315 What deposits are re-
quired for a competitive ROW 
grant or RUE grant? 

This section remains in part 585 only. 

585.316 What payments are re-
quired for ROW grants or RUE 
grants? 

This section remains in part 585 only. The reference to BOEM in 
subparagraph (a) is changed to ONRR, to reflect the fact that bid 
payments are submitted to ONRR rather than BOEM. 

Subpart D—Lease and Grant Administration (Part 585) 
Subpart D—Lease and Grant Administration (Part 285) 

Some regulatory requirements in subpart D are relevant to both BOEM and BSEE; thus, they appear in both parts. Subpart D is entitled, ‘‘Lease 
and Grant Administration’’ in both part 285 and part 585. 

Noncompliance 

The phrase ‘‘and Cessation Orders’’ is removed in part 285. The heading ‘‘Noncompliance and Cessation Orders’’ is removed in part 585. A 
new undesignated center heading ‘‘Cessation Orders’’ is added before § 285.401 only.) 

285.400 What happens if I fail to 
comply with this part? 

585.400 What happens if I fail to 
comply with this part? 

This part is included in part 285. In part 585, this section is removed 
from subpart D and moved to subpart A as 585.106, paragraph (d) 
is modified by replacing ‘‘BOEM’’ with ‘‘BSEE’’, paragraph (e) of 
existing 585.400 is not included, and the paragraphs are renum-
bered accordingly. 

Cessation Orders 

285.401 When may BSEE issue a 
cessation order? 

585.401 When may BOEM issue a 
cessation order? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.402 What is the effect of a ces-
sation order? 

585.402 What is the effect of a 
cessation order? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.403 and 285.404 [Reserved] 585.403 and 585.404 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 

Responsibility for Fulfilling Obligations (used in part 285) 

Designation of Operator (used in part 585) 

285.405 [Reserved] 585.405 How do I designate an 
operator? 

This section remains in part 585 and is included as reserved in part 
285. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

285.406 Who is responsible for ful-
filling lease and grant obliga-
tions? 

585.406 Who is responsible for 
fulfilling lease and grant obliga-
tions? 

This section remains in part 585 and is included in part 285. Existing 
paragraph (b) is modified in § 285.406 by replacing ‘‘BOEM’’ with 
‘‘BSEE.’’ 

285.407 [Reserved] 585.407 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

Lease or Grant Assignment 

285.408 [Reserved] 585.408 May I assign my lease or 
grant interest? 

This section remains in part 585 and is included as reserved in part 
285. 

285.409 [Reserved] 585.409 How do I request ap-
proval of a lease or grant as-
signment? 

This section remains in part 585 and is included as reserved in part 
285. 

285.410 [Reserved] 585.410 How does an assignment 
affect the assignor’s liability? 

This section remains in part 585 and is included as reserved in part 
285. 

285.411 [Reserved] 585.411 How does an assignment 
affect the assignee’s liability? 

This section remains in part 585 and is included as reserved in part 
285. 

285.412–285.414 [Reserved] 585.412–585.414 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 

Lease or Grant Suspension 

285.415 What is a lease or grant 
suspension? 

585.415 What is a lease or grant 
suspension? 

This section remains in part 585 and is included in part 285. 

285.416 [Reserved] 585.416 How do I request a lease 
or grant suspension? 

This section remains in part 585 and is included as reserved in part 
285. 

285.417 When may BSEE order a 
suspension? 

585.417 When may BOEM order a 
suspension? 

This section remains in part 585 and is included in part 285. Section 
585.417 is revised to combine only existing paragraphs (a)(1) and 
(a)(3) into a single paragraph. Section 285.417 includes similar 
content from current 585.417 but combines only existing para-
graphs (a)(1) and (a)(2) of § 585.417 into a single paragraph. 

285.418 How will BSEE issue a 
suspension? 

585.418 How will BOEM issue a 
suspension? 

This section remains in part 585 and is included in part 285. 

285.419 What are my immediate 
responsibilities if I receive a sus-
pension order? 

585.419 What are my immediate 
responsibilities if I receive a sus-
pension order? 

This section remains in part 585 and is included in part 285. 

285.420 What effect does a sus-
pension order have on my pay-
ments? 

585.420 What effect does a sus-
pension order have on my pay-
ments? 

This section remains in part 585 and is included in part 285. Only ex-
isting paragraph (c) is included in part 285. 

285.421 How long will a suspen-
sion be in effect? 

585.421 How long will a suspen-
sion be in effect? 

This section remains in part 585 and is included in part 285. 

285.422–285.424 [Reserved] 585.422- 585.424 [Reserved] Existing section 585.437 is moved to § 585.422 and is included under 
heading Lease or Grant Cancellation. Sections 585.423 and 
585.424 remain reserved in part 585. These sections are included 
as reserved in part 285. 

Lease or Grant Renewal 

285.425 [Reserved] 585.425 May I obtain a renewal of 
my lease or grant before it ter-
minates? 

This section remains in part 585 and is included as reserved in part 
285. 

285.426 [Reserved] 585.426 When must I submit my 
request for renewal? 

This section remains in part 585 and is included as reserved in part 
285. 

285.427 [Reserved] 585.427 How long is a renewal? This section remains in part 585 and is included as reserved in part 
285. 

285.428 [Reserved] 585.428 What effect does applying 
for a renewal have on my activi-
ties and payments? 

This section remains in part 585 and is included as reserved in part 
285. 

285.429 [Reserved] 585.429 What criteria will BOEM 
consider in deciding whether to 
renew a lease or grant? 

This section remains in part 585 and is included as reserved in part 
285. 

285.430 and 285.431 [Reserved] 585.430 and 585.431 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 

Lease or Grant Termination 

285.432 [Reserved] 585.432 When does my lease or 
grant terminate? 

This section remains in part 585 and is included as reserved in part 
285. 

285.433 What must I do after my 
lease or grant terminates? 

585.433 What must I do after my 
lease or grant terminates? 

This section remains in part 585 and is included in part 285. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

285.434 [Reserved] 585.434 [Reserved] Existing section 585.909 is moved to § 585.434. This section is in-
cluded as reserved in part 285. 

Lease or Grant Relinquishment 

285.435 [Reserved] 585.435 How can I relinquish a 
lease or a grant or parts of a 
lease or grant? 

This section remains in part 585 and is included as reserved in part 
285. 

Lease or Grant Contraction 

285.436 [Reserved] 585.436 Can BOEM require lease 
or grant contraction? 

This section remains in part 585 and is included as reserved in part 
285. 

Lease or Grant Cancellation 

285.437 When can my lease or 
grant be cancelled? 

585.437 When can my lease or 
grant be cancelled? 

This section is moved in part 585 to 585.422 and is included in part 
285. 

Subpart E—Payments and Financial Assurance Requirements 

The regulatory requirements in this subpart are administered by BOEM and remain in part 585 only. Subpart E is reserved in part 285. 

Payments 

585.500 How do I make payments 
under this part? 

This section remains in part 585 only. 

585.501 What deposits must I 
submit for a competitively issued 
lease, ROW grant, or RUE 
grant? 

This section remains in part 585 only. 

585.502 What initial payment re-
quirements must I meet to ob-
tain a noncompetitive lease, 
ROW grant, or RUE grant? 

This section remains in part 585 only. 

585.503 What are the rent and op-
erating fee requirements for a 
commercial lease? 

This section remains in part 585 only. 

585.504 How are my payments af-
fected if I develop my lease in 
phases? 

This section remains in part 585 only. 

585.505 What are the rent and op-
erating fee requirements for a 
limited lease? 

This section remains in part 585 only. 

585.506 What operating fees must 
I pay on a commercial lease? 

This section remains in part 585 only. 

585.507 What rent payments must 
I pay on a project easement? 

This section remains in part 585 only. 

585.508 What rent payments must 
I pay on ROW grants or RUE 
grants associated with renew-
able energy projects? 

This section remains in part 585 only. 

585.509 Who is responsible for 
submitting lease or grant pay-
ments to BOEM? 

This section remains in part 585 only. 

585.510 May BOEM reduce or 
waive my lease or grant pay-
ments? 

This section remains in part 585 only. 

585.511–585.514 [Reserved] These sections remain reserved in part 585. 

Financial Assurance Requirements for Commercial Leases 

585.515 What financial assurance 
must I provide when I obtain my 
commercial lease? 

This section remains in part 585 only. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

585.516 What are the financial as-
surance requirements for each 
stage of my commercial lease? 

This section remains in part 585 only. 

585.517 How will BOEM deter-
mine the amounts of the supple-
mental and decommissioning fi-
nancial assurance requirements 
associated with commercial 
leases? 

This section remains in part 585 only. 

585.518 and 585.519 [Reserved] These sections remain reserved in part 585. 

Financial Assurance for Limited Leases, ROW Grants, and RUE Grants 

585.520 What financial assurance 
must I provide when I obtain my 
limited lease, ROW grant, or 
RUE grant? 

This section remains in part 585 only. 

585.521 Do my financial assur-
ance requirements change as 
activities progress on my limited 
lease or grant? 

This section remains in part 585 only. 

585.522–585.524 [Reserved] These sections remain reserved in part 585. 

Requirements for Financial Assurance Instruments 

585.525 What general require-
ments must a financial assur-
ance instrument meet? 

This section remains in part 585 only. 

585.526 What instruments other 
than a surety bond may I use to 
meet the financial assurance re-
quirement? 

This section remains in part 585 only. 

585.527 May I demonstrate finan-
cial strength and reliability to 
meet the financial assurance re-
quirement for lease or grant ac-
tivities? 

This section remains in part 585 only. 

585.528 May I use a third-party 
guaranty to meet the financial 
assurance requirement for lease 
or grant activities? 

This section remains in part 585 only. 

585.529 Can I use a lease- or 
grant-specific decommissioning 
account to meet the financial as-
surance requirements related to 
decommissioning? 

This section remains in part 585 only. 

Changes in Financial Assurance 

585.530 What must I do if my fi-
nancial assurance lapses? 

This section remains in part 585 only. 

585.531 What happens if the 
value of my financial assurance 
is reduced? 

This section remains in part 585 only. 

585.532 What happens if my sur-
ety wants to terminate the pe-
riod of liability of my bond? 

This section remains in part 585 only. 

585.533 How does my surety ob-
tain cancellation of my bond? 

This section remains in part 585 only. 

585.534 When may BOEM cancel 
my bond? 

This section remains in part 585 only. 

585.535 Why might BOEM call for 
forfeiture of my bond? 

This section remains in part 585 only. 

585.536 How will I be notified of a 
call for forfeiture? 

This section remains in part 585 only. 

585.537 How will BOEM proceed 
once my bond or other security 
is forfeited? 

This section remains in part 585 only. 

585.538 and 585.539 [Reserved] These sections remain reserved in part 585. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

Revenue Sharing With States 

585.540 How will BOEM equitably 
distribute revenues to the 
States? 

This section remains in part 585 only. 

585.541 What is a qualified project 
for revenue sharing purposes? 

This section remains in part 585 only. 

585.542 What makes a State eligi-
ble for payment of revenues? 

This section remains in part 585 only. 

585.543 Example of how the in-
verse distance formula works 

This section remains in part 585 only. 

Subpart F—Plan Requirements (Part 585) 
Subpart F—Information Requirements (Part 285) 

Some regulatory requirements in this subpart are relevant to both BOEM and BSEE; therefore, they appear in both parts. In part 285, subpart F 
is entitled, ‘‘Information Requirements’’; in part 585, it is entitled, ‘‘Plan Requirements.’’ 

285.600 [Reserved] 585.600 What plans and informa-
tion must I submit to BOEM be-
fore I conduct activities on my 
lease or grant? 

This section remains in part 585 and is included as reserved in part 
285. 

285.601 [Reserved] 585.601 When am I required to 
submit my plans to BOEM? 

This section remains in part 585 and is included as reserved in part 
285. 

285.602 What records must I main-
tain? 

585.602 What records must I 
maintain? 

This section is reserved in part 585 and is included in part 285. 

285.603 and 285.604 [Reserved] 585.603 and 585.604 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 

Site Assessment Plan and Information Requirements for Commercial Leases 

285.605 [Reserved] 585.605 What is a Site Assess-
ment Plan (SAP)? 

This section remains in part 585 and is included as reserved in part 
285. 

285.606 [Reserved] 585.606 What must I demonstrate 
in my SAP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.607 [Reserved] 585.607 How do I submit my 
SAP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.608 and 285.609 [Reserved] 585.608 and 585.609 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 

Contents of the Site Assessment Plan 

285.610 [Reserved] 585.610 What must I include in my 
SAP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.611 [Reserved] 585.611 What information and cer-
tifications must I submit with my 
SAP to assist BOEM in com-
plying with NEPA and other rel-
evant laws? 

This section remains in part 585 and is included as reserved in part 
285. 

285.612 [Reserved] 585.612 How will my SAP be 
processed for Federal consist-
ency under the Coastal Zone 
Management Act? 

This section remains in part 585 and is included as reserved in part 
285. 

285.613 [Reserved] 585.613 How will BOEM process 
my SAP? 

This section remains in part 585 and is included as reserved in part 
285. 

Activities Under an Approved SAP 

285.614 When may I begin con-
ducting activities under my ap-
proved SAP? 

585.614 When may I begin con-
ducting activities under my ap-
proved SAP? 

This section remains in part 585 and is included in part 285. 

285.615 What other reports or no-
tices must I submit to BSEE 
under my approved SAP? 

585.615 What other reports or no-
tices must I submit to BOEM 
under my approved SAP? 

This section remains in part 585 and is included in part 285. Only ex-
isting paragraph (b) remains in part 585. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

285.616 [Reserved] 585.616 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

285.617 [Reserved] 585.617 What activities require a 
revision to my SAP, and when 
will BOEM approve the revision? 

This section remains in part 585 and is included as reserved in part 
285. 

285.618 [Reserved] 585.618 What must I do upon 
completion of approved site as-
sessment activities? 

This section remains in part 585 and is included as reserved in part 
285. 

285.619 [Reserved] 585.619 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

Construction and Operations Plan for Commercial Leases 

285.620 [Reserved] 585.620 What is a Construction 
and Operations Plan? 

This section remains in part 585 and is included as reserved in part 
285. 

285.621 [Reserved] 585.621 What must I demonstrate 
in my COP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.622 [Reserved] 585.622 How do I submit my 
COP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.623–285.625 [Reserved] 585.623–585.625 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 

Contents of the Construction and Operations Plan 

285.626 [Reserved] 585.626 What must I include in my 
COP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.627 [Reserved] 585.627 What information and cer-
tificates must I submit with my 
COP to assist the BOEM in 
complying with NEPA and other 
relevant laws? 

This section remains in part 585 and is included as reserved in part 
285. Existing paragraph (c) is modified to read, ‘‘You must submit 
your oil spill response plan to BSEE’’ Existing paragraph (d) is 
modified to read, ‘‘You must submit your safety management sys-
tem to BSEE’’ 

285.628 [Reserved] 585.628 How will BOEM process 
my COP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.629 [Reserved] 585.629 May I develop my lease 
in phases? 

This content of this section is moved to 585.238, under the leasing 
provisions, and is included as reserved in parts 285 and 585. 

285.630 [Reserved] 585.630 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

Activities Under an Approved COP 

285.631 When must I initiate activi-
ties under an approved COP? 

585.631 When must I initiate ac-
tivities under an approved COP? 

This section remains in part 585 and is included in part 285. 

285.632 What documents must I 
submit before I may construct 
and install facilities under my ap-
proved COP? 

585.632 What documents must I 
submit before I may construct 
and install facilities under my 
approved COP? 

This section remains in part 585 and is included in part 285. 

285.633 How do I comply with my 
COP? 

585.633 How do I comply with my 
COP? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.634 [Reserved] 585.634 What activities require a 
revision to my COP, and when 
will BOEM approve the revision? 

This section remains in part 585 and is included as reserved in part 
285. 

285.635 [Reserved] 585.635 What must I do if I cease 
activities approved in my COP 
before the end of my commer-
cial lease? 

This section remains in part 585 and is included as reserved in part 
285. 

285.636 What notices must I pro-
vide BSEE following approval of 
my COP? 

585.636 What notices must I pro-
vide BOEM following approval of 
my COP? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.637 When may I commence 
commercial operations on my 
commercial lease? 

585.637 When may I commence 
commercial operations on my 
commercial lease? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.638 What must I do upon com-
pletion of my commercial oper-
ations as approved in my COP or 
FERC license? 

585.638 What must I do upon 
completion of my commercial 
operations as approved in my 
COP or FERC license? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.639 [Reserved] 585.639 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

General Activities Plan Requirements for Limited Leases, ROW Grants, and RUE Grants 

285.640 [Reserved] 585.640 What is a General Activi-
ties Plan (GAP)? 

This section remains in part 585 and is included as reserved in part 
285. 

285.641 [Reserved] 585.641 What must I demonstrate 
in my GAP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.642 [Reserved] 585.642 How do I submit my 
GAP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.643 and 285.644 [Reserved] 585.643 and 585.644 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 

Contents of the General Activities Plan 

285.645 [Reserved] 585.645 What must I include in my 
GAP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.646 [Reserved] 585.646 What information and cer-
tifications must I submit with my 
GAP to assist BOEM in com-
plying with NEPA and other rel-
evant laws? 

This section remains in part 585 and is included as reserved in part 
285. 

285.647 [Reserved] 585.647 How will my GAP be 
processed for Federal consist-
ency under the Coastal Zone 
Management Act? 

This section remains in part 585 and is included as reserved in part 
285. 

285.648 [Reserved] 585.648 How will BOEM process 
my GAP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.649 [Reserved] 585.649 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

Activities Under an Approved GAP 

285.650 When may I begin con-
ducting activities under my GAP? 

585.650 When may I begin con-
ducting activities under my 
GAP? 

This section remains in part 585 and is included in part 285. 

285.651 When may I construct 
complex or significant OCS facili-
ties on my limited lease or any 
facilities on my project easement 
proposed under my GAP? 

585.651 When may I construct 
complex or significant OCS fa-
cilities on my limited lease or 
any facilities on my project 
easement proposed under my 
GAP? 

This section remains in part 585 and is included in part 285. 

285.652 [Reserved] 285.652 How long do I have to 
conduct activities under an ap-
proved GAP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.653 What other reports or no-
tices must I submit to BSEE 
under my approved GAP? 

585.653 What other reports or no-
tices must I submit to BOEM 
under my approved GAP? 

This section remains in part 585 and is included in part 285. Only ex-
isting paragraph (b) remains in part 585. 

285.654 [Reserved] 585.654 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

285.655 [Reserved] 585.655 What activities require a 
revision to my GAP, and when 
will BOEM approve the revision? 

This section remains in part 585 and is included as reserved in part 
285. 

285.656 [Reserved] 585.656 What must I do if I cease 
activities approved in my GAP 
before the end of my term? 

This section remains in part 585 and is included as reserved in part 
285. 

285.657 [Reserved] 585.657 What must I do upon 
completion of approved activities 
under my GAP? 

This section remains in part 585 and is included as reserved in part 
285. 

Cable and Pipeline Deviations 

285.658 [Reserved] 585.658 Can my cable or pipeline 
construction deviate from my 
approved COP or GAP? 

This section remains in part 585 and is included as reserved in part 
285. 

285.659 [Reserved] 585.659 What requirements must I 
include in my SAP, COP, or 
GAP regarding air quality? 

This section is moved to 585.700 in part 585, under the heading En-
vironmental Protection Requirements Under Approved Plans. Part 
585.659 is reserved in part 585 and part 285. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

Subpart G—Facility Design, Fabrication, and Installation 

The regulatory requirements in this subpart are administered by BSEE and are included in part 285 only. Subpart G is removed and reserved in 
part 585. 

Reports 

285.700 What reports must I submit 
to BSEE before installing facilities 
described in my approved SAP, 
COP, or GAP? 

585.700 What reports must I sub-
mit to BOEM before installing fa-
cilities described in my approved 
SAP, COP, or GAP? 

This section is included in part 285. In part 585, the contents of exist-
ing section 585.659 are relocated to 585.700, under the heading 
Environmental Protection Requirements Under Approved Plans. 

285.701 What must I include in my 
Facility Design Report? 

585.701 What must I include in my 
Facility Design Report? 

This section is included in part 285. In part 585, the contents of exist-
ing section 585.801 are relocated to 585.701, under the heading 
Environmental Protection Requirements Under Approved Plans. 

285.702 What must I include in my 
Fabrication and Installation Re-
port? 

585.702 What must I include in my 
Fabrication and Installation Re-
port? 

This section is included in part 285. In part 585, the contents of exist-
ing section 585.802 are relocated to 585.702, under the heading 
Environmental Protection Requirements Under Approved Plans and 

285.703 What reports must I submit 
for project modifications and re-
pairs? 

585.703 What reports must I sub-
mit for project modifications and 
repairs? 

This section is included in part 285. In part 585, the contents of exist-
ing section 585.803 are relocated to § 585.703, under the heading 
Environmental Protection Requirements Under Approved Plans. 

285.704 [Reserved] 585.704 [Reserved] This section is removed and reserved in part 585 and is included as 
reserved in part 285. 

Certified Verification Agent 

285.705 When must I use a Cer-
tified Verification Agent (CVA)? 

585.705 When must I use a Cer-
tified Verification Agent (CVA)? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.706 How do I nominate a CVA 
for BSEE approval? 

585.706 How do I nominate a 
CVA for BOEM approval? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.707 What are the CVA’s pri-
mary duties for facility design re-
view? 

585.707 What are the CVA’s pri-
mary duties for facility design re-
view? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.708 What are the CVA’s or 
project engineer’s primary duties 
for fabrication and installation re-
view? 

585.708 What are the CVA’s or 
project engineer’s primary duties 
for fabrication and installation 
review? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.709 When conducting onsite 
fabrication inspections, what 
must the CVA or project engineer 
verify? 

585.709 When conducting onsite 
fabrication inspections, what 
must the CVA or project engi-
neer verify? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.710 When conducting onsite 
installation inspections, what 
must the CVA or project engineer 
do? 

585.710 When conducting onsite 
installation inspections, what 
must the CVA or project engi-
neer do? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.711 [Reserved] 585.711 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

285.712 What are the CVA’s or 
project engineer’s reporting re-
quirements? 

585.712 What are the CVA’s or 
project engineer’s reporting re-
quirements? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.713 What must I do after the 
CVA or project engineer confirms 
conformance with the Fabrication 
and Installation Report on my 
commercial lease? 

585.713 What must I do after the 
CVA or project engineer con-
firms conformance with the Fab-
rication and Installation Report 
on my commercial lease? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.714 What records relating to 
SAPs, COPs, and GAPs must I 
keep? 

585.714 What records relating to 
SAPs, COPs, and GAPs must I 
keep? 

This section is removed and reserved in part 585 and is included in 
part 285. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

Subpart H—Environmental and Safety Management, Inspections, and Facility Assessments for Activities Conducted Under SAPs, 
COPs, and GAPs (Part 285) 

Subpart H—[Reserved] (Part 585) 

Most regulatory requirements in this subpart are administered by BSEE and are included in part 285 only; requirements administered by BOEM 
are moved to other sections in BOEM’s part 585. In part 285, subpart H is entitled, ‘‘Environmental and Safety Management, Inspections, and 
Facility Assessments for Activities Conducted under SAPS, COPs, and GAPs.’’ In part 585, subpart H is entitled, ‘‘[Reserved].’’ 

285.800 How must I conduct my 
activities to comply with safety 
and environmental requirements? 

585.800 How must I conduct my 
activities to comply with safety 
and environmental require-
ments? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.801 How must I conduct my 
approved activities to protect ma-
rine mammals, threatened and 
endangered species, and des-
ignated critical habitat? 

585.801 How must I conduct my 
approved activities to protect 
marine mammals, threatened 
and endangered species, and 
designated critical habitat? 

This section is moved to 585.701 and reserved in subpart H of part 
585, and is included in part 285, as a cross-reference to 585.701. 

285.802 What must I do if I dis-
cover a potential archaeological 
resource while conducting my ap-
proved activities? 

585.802 What must I do if I dis-
cover a potential archaeological 
resource while conducting my 
approved activities? 

This section is moved to § 585.702 and reserved in subpart H of part 
585, and is included in part 285, as a cross-reference to 585.702. 

285.803 How must I conduct my 
approved activities to protect es-
sential fish habitats identified and 
described under the Magnuson- 
Stevens Fishery Conservation 
and Management Act? 

585.803 How must I conduct my 
approved activities to protect es-
sential fish habitats identified 
and described under the Magnu-
son-Stevens Fishery Conserva-
tion and Management Act? 

This section is moved to § 585.703 and reserved in subpart H of part 
585, and is included in part 285, as a cross-reference to 585.703. 

285.804–285.809 [Reserved] 585.804–585.809 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 

Safety Management Systems 

285.810 What must I include in my 
Safety Management System? 

585.810 What must I include in my 
Safety Management System? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.811 When must I follow my 
Safety Management System? 

585.811 When must I follow my 
Safety Management System? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.812 [Reserved] 585.812 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

Maintenance and Shutdowns 

285.813 When do I have to report 
removing equipment from serv-
ice? 

585.813 When do I have to report 
removing equipment from serv-
ice? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.814 [Reserved] 585.814 [Reserved] This section remains reserved in part 585 and is included as re-
served in part 285. 

Equipment Failure and Adverse Environmental Effects 

285.815 What must I do if I have 
facility damage or an equipment 
failure? 

585.815 What must I do if I have 
facility damage or an equipment 
failure? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.816 What must I do if environ-
mental or other conditions ad-
versely affect a cable, pipeline, or 
facility? 

585.816 What must I do if environ-
mental or other conditions ad-
versely affect a cable, pipeline, 
or facility? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.817–285.819 [Reserved] 585.817–585.819 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

Inspections and Assessment 

285.820 Will BSEE conduct inspec-
tions? 

585.820 Will BOEM conduct in-
spections? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.821 Will BSEE conduct sched-
uled and unscheduled inspec-
tions? 

585.821 Will BOEM conduct 
scheduled and unscheduled in-
spections? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.822 What must I do when 
BSEE conducts an inspection? 

585.822 What must I do when 
BOEM conducts an inspection? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.823 Will BSEE reimburse me 
for my expenses related to in-
spections? 

585.823 Will BOEM reimburse me 
for my expenses related to in-
spections? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.824 How must I conduct self- 
inspections? 

585.824 How must I conduct self- 
inspections? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.825 When must I assess my 
facilities? 

585.825 When must I assess my 
facilities? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.826–285.829 [Reserved] 585.826–585.829 [Reserved] These sections remain reserved in part 585 and are included as re-
served in part 285. 

Incident Reporting and Investigation 

285.830 What are my incident re-
porting requirements? 

585.830 What are my incident re-
porting requirements? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.831 What incidents must I re-
port, and when must I report 
them? 

585.831 What incidents must I re-
port, and when must I report 
them? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.832 How do I report incidents 
requiring immediate notification? 

585.832 How do I report incidents 
requiring immediate notification? 

This section is removed and reserved in part 585 and is included in 
part 285. 

285.833 What are the reporting re-
quirements for incidents requiring 
written notification? 

585.833 What are the reporting re-
quirements for incidents requir-
ing written notification? 

This section is removed and reserved in part 585 and is included in 
part 285. 

Subpart I—Decommissioning 

Most regulatory requirements in this subpart are administered by BSEE and are included in part 285 only; these requirements are removed from 
BOEM’s regulations. BOEM retains decision-making authority on whether lease or grant facilities should be allowed to remain in place upon 
decommissioning. 

Decommissioning Obligations and Requirements (Part 285) 

285.900 Who must meet the de-
commissioning obligations in this 
subpart? 

585.900 Who must meet the de-
commissioning obligations in 
this subpart? 

This section is removed in part 585 and is included in part 285. 

285.901 When do I accrue decom-
missioning obligations? 

585.901 When do I accrue decom-
missioning obligations? 

This section is removed in part 585 and is included in part 285. 

285.902 What are the general re-
quirements for decommissioning 
for facilities authorized under my 
SAP, COP, or GAP? 

585.902 What are the general re-
quirements for decommissioning 
for facilities authorized under my 
SAP, COP, or GAP? 

This section is removed in part 585 and is included in part 285. 

285.903 What are the requirements 
for decommissioning FERC-li-
censed hydrokinetic facilities? 

585.903 What are the require-
ments for decommissioning 
FERC-licensed hydrokinetic fa-
cilities? 

This section is removed in part 585 and is included in part 285. 

285.904 Can I request a departure 
from the decommissioning re-
quirements? 

585.904 Can I request a departure 
from the decommissioning re-
quirements? 

This section is removed in part 585 and is included in part 285. 

Decommissioning Applications 

285.905 When must I submit my 
decommissioning application? 

585.905 When must I submit my 
decommissioning application? 

This section is removed in part 585 and is included in part 285. 

285.906 What must my decommis-
sioning application include? 

585.906 What must my decommis-
sioning application include? 

This section is removed in part 585 and is included in part 285. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

285.907 How will BSEE process 
my decommissioning application? 

585.907 How will BOEM process 
my decommissioning applica-
tion? 

This section is removed in part 585 and is included in part 285. 

285.908 What must I include in my 
decommissioning notice? 

585.908 What must I include in my 
decommissioning notice? 

This section is removed in part 585 and is included in part 285. 

Facility Removal 

285.909 When may facilities remain 
in place following termination of a 
lease or grant? 

585.909 When may BOEM author-
ize facilities to remain in place 
following termination of a lease 
or grant? 

This section is removed in part 585 and is included in part 285. The 
section heading in part 285 is revised. 

285.910 What must I do when I re-
move my facility? 

585.910 What must I do when I 
remove my facility? 

This section is removed in part 585 and is included in part 285. 

585.911 [Reserved] 585.911 [Reserved] This section is removed in part 585 and is included as reserved in 
part 285. 

Decommissioning Report 

285.912 After I remove a facility, 
cable, or pipeline, what informa-
tion must I submit? 

585.912 After I remove a facility, 
cable, or pipeline, what informa-
tion must I submit? 

This section is removed in part 585 and is included in part 285. 

Compliance with an Approved Decommissioning Application 

285.913 What happens if I fail to 
comply with my approved decom-
missioning application? 

585.913 What happens if I fail to 
comply with my approved de-
commissioning application? 

This section is removed in part 585 and is included in part 285. 

Subpart J—Rights of Use and Easement for Energy- and Marine-Related Activities Using Existing OCS Facilities 

The Department is relocating the regulations related to alternate use RUEs to a new part 586, accompanied by certain general authority provi-
sions copied from part 585 Subpart A. Some regulatory requirements in this subpart are relevant to both BOEM and BSEE; therefore, they 
appear in both parts 285 and 586. BSEE has the administrative responsibility for the decommissioning of an alternate use RUE, and those 
sections are included in part 285 only. Subpart J of part 585 is removed and is replaced with a new part 586 entitled, Alternate Uses of Exist-
ing Facilities on the Outer Continental Shelf. 

Regulated Activities 

585.100 Authority This section is included in part 586, the OCSLA authority is updated 
and it is limited to Alternate Use RUEs. Section 586.100 is a new 
section under a new Subpart A-General Provisions in a new part 
586. 

585.101 What is the purpose of 
this part? 

Paragraphs (a), (b), (c) and (d) of this section are included in 
586.100, re-numbered to accommodate inclusion of the paragraphs 
of 585.1000 What activities does this subpart regulate? Section 
586.101 is a new section under a new Subpart A-General Provi-
sions in a new part 586. 

585.102 What are BOEM’s re-
sponsibilities under this part? 

This section is included in part 586 as 586.103, which is a new sec-
tion under a new Subpart A-General Provisions in a new part 586. 

585.103 When may BOEM pre-
scribe or approve departures 
from these regulations 

This section is included in part 586 as 586.104 which is a new sec-
tion under a new Subpart A-General Provisions. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

585.104 Do I need a BOEM lease 
or other authorization to produce 
or support the production of 
electricity 

This section is removed in the new part 586. 

585.105 What are my responsibil-
ities under this part? 

This section is included as 586.105 and the undesignated paragraph 
references to ‘‘lessee’’, ‘‘ROW grant’’, and ‘‘RUE grant’’ have been 
deleted. This is a new section under a new Subpart A-General Pro-
visions of the new part 586. 

585.106 Who can hold a lease or 
grant under this part? 

This section is included in part 586 as 586.107, with the references 
to ‘‘lease’’ deleted. Section 585.106 is now entitled, What happens 
if I fail to comply with this part?, to mirror the General Provisions of 
the Renewable Energy part 585 regulations. 

585.107 How do I show that I am 
qualified to be a lease or grant 
holder? 

This section is included in part 586 and renumbered 586.108. This is 
a new section under a new Subpart A-General Provisions in a new 
part 586. 

585.108 When must I notify BOEM 
if an action has been filed alleg-
ing that I am insolvent or bank-
rupt? 

This section is included as 586.109. This is a new section under a 
new Subpart A-General Provisions in a new part 586. 

585.109 When must I notify BOEM 
of mergers, name changes, or 
changes of business form? 

This section is included as 586.110. This is a new section under a 
new Subpart A-General Provisions in a new part 586. 

585.110 How do I submit plans, 
applications, reports, or notices 
required in this part? 

This section is included as 586.111. This is a new section under a 
new Subpart A-General Provisions in a new part 586. 

585.111 When and how does 
BOEM charge me processing 
fees on a case-by-case basis? 

This section is included as 586.112. This is a new section under a 
new Subpart A-General Provisions in a new part 586. 

585.112 Definitions This section is included as 586.113. Definitions for terms not included 
in part 586 have been removed. This is a new section under a new 
Subpart A-General Provisions in a new part 586. 

585.113 How will data and infor-
mation obtained by BOEM 
under this part be disclosed to 
the public? 

This section is included as section 586.114. This is a new section 
under a new Subpart A-General Provisions in a new part 586. 

585.114 Paperwork Reduction Act 
statements-information collection 

This section is included as section 586.115. This is a new section 
under a new Subpart A-General Provisions in a new part 586. 

585.116 Requests for information 
on the state of the offshore re-
newable energy industry 

The content of existing 585.116 is not included in new part 586. Sec-
tion 586.116 is reserved. 

585.117 [Reserved] This section is reserved as section 586.117 under a new Subpart A- 
General Provisions in a new part 586. 

585.118 What are my appeal 
rights? 

This section is included as 586.118 under a new Subpart A-General 
Provisions in a new part 586. 

285.1000 What activities does this 
subpart regulate? 

585.1000 What activities does this 
subpart regulate? 

This section is removed and its contents relocated to § 586.102 under 
a new Subpart A-General Provisions in a new part 586. This sec-
tion is also included in part 285. 

285.1001–285.1003 [Reserved] 585.1001–585.1003 [Reserved] These sections are removed in part 585 and are included as re-
served in part 285. 

Requesting an Alternate Use RUE 

285.1004 [Reserved] 585.1004 What must I do before I 
request an Alternate Use RUE? 

This section is removed and relocated to a new part 586, to 
§ 586.200 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included as reserved in part 285. 

285.1005 [Reserved] 585.1005 How do I request an Al-
ternate Use RUE? 

This section is removed and relocated to a new part 586, to 
§ 586.201 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included as reserved in part 285. 

285.1006 [Reserved] 585.1006 How will BOEM decide 
whether to issue an Alternate 
Use RUE? 

This section is removed and relocated to a new part 586, to 
§ 586.202 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included as reserved in part 285. 

285.1007 [Reserved] 585.1007 What process will BOEM 
use for competitively offering an 
Alternate Use RUE? 

This section is removed and relocated to a new part 586, to 
§ 586.203 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included as reserved in part 285. 
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TABLE A—DERIVATION TABLE—Continued 

BSEE Part 285 
section 

(new section) 

BOEM Part 585 section 
(existing section) Description of reorganized sections 

285.1008 and 285.1009 [Reserved] 585.1008 and 585.1009 [Re-
served] 

These sections are removed in part 585 and are included as re-
served in part 285. Sections 586.204 through 586.209 are also re-
served. 

Alternate Use RUE Administration 

285.1010 [Reserved] 585.1010 How long may I conduct 
activities under an Alternate Use 
RUE? 

This section is removed and relocated to a new part 586, to 
§ 586.210 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included as reserved in part 285. 

285.1011 [Reserved] 585.1011 What payments are re-
quired for an Alternate Use 
RUE? 

This section is removed and relocated to a new part 586, to 
§ 586.211 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included as reserved in part 285. 

285.1012 [Reserved] 585.1012 What financial assur-
ance is required for an Alternate 
Use RUE? 

This section is removed and relocated to a new part 586, to 
§ 586.212 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included as reserved in part 285. 

285.1013 [Reserved] 585.1013 Is an Alternate Use RUE 
assignable? 

This section is removed and relocated to a new subpart, to § 586.213 
under a new Subpart B-Issuance of Alternate Use RUEs for 
Energy- and Marine-Related Activities Using Existing OCS Facili-
ties. This section is also included as reserved in part 285. 

285.1014 When will BSEE suspend 
an Alternate Use RUE? 

585.1014 When will BOEM sus-
pend an Alternate Use RUE? 

This section is removed and relocated to a new subpart 586, to 
§ 586.214 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. Paragraphs (a)(1) and (3) and paragraph (b) remain 
BOEM’s responsibility and are renumbered accordingly. This sec-
tion is also included in part 285; paragraphs (a)(1), (2), and (4) and 
paragraph (b) are transferred to BSEE’s responsibility. 

285.1015 [Reserved] 585.1015 How do I relinquish an 
Alternate Use RUE? 

This section is removed and relocated to a new subpart 586, to 
§ 586.215 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included as reserved in part 285. 

285.1016 When will an Alternate 
Use RUE be cancelled? 

585.1016 When will an Alternate 
Use RUE be cancelled? 

This section is removed and relocated to a new subpart 586, to 
§ 586.216 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included in part 285. 

285.1017 [Reserved] 585.1017 [Reserved] This section is removed from part 585 and is reserved in part 285. 

Decommissioning an Alternate Use RUE 

285.1018 Who is responsible for 
decommissioning an OCS facility 
subject to an Alternate Use 
RUE? 

585.1018 Who is responsible for 
decommissioning an OCS facil-
ity subject to an Alternate Use 
RUE? 

The content of § 585.1018 is removed. This section is reserved and 
the content is now in new § 586.218, under a new Subpart B- 
Issuance of Alternate Use RUEs for Energy- and Marine-Related 
Activities Using Existing OCS Facilities. This section is also in-
cluded in part 285. 

285.1019 What are the decommis-
sioning requirements for an Alter-
nate Use RUE? 

585.1019 What are the decommis-
sioning requirements for an Al-
ternate Use RUE? 

This section is removed and relocated to a new subpart 586, to 
§ 586.219 under a new Subpart B-Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities Using Existing OCS Fa-
cilities. This section is also included in part 285. 
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IV. Procedural Matters 

A. Statutes 

1. Data Quality Act 

In developing this rule, BOEM and 
BSEE neither conducted nor used 
studies, experiments, or surveys 
requiring peer review under the Data 
Quality Act (Pub. L. 106–554, app. C 
§ 515, 114 Stat. 2763, 2763A–153–154). 

2. National Environmental Policy Act 

This rule is not a major Federal action 
significantly affecting the quality of the 
human environment. A detailed 
statement under the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332) is not required because this 
rule is administrative and procedural in 
nature and is, therefore, covered by a 
categorical exclusion (see 43 CFR 
46.210(i)). We also have determined that 
this rule does not involve any of the 
extraordinary circumstances described 
in 43 CFR 46.215 that would require 

further analysis under NEPA. 
Consequently, neither an environmental 
assessment nor an environmental 
impact statement is required. 

3. Paperwork Reduction Act 

The Paperwork Reduction Act (44 
U.S.C. 3501–3521) provides that an 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a ‘‘collection of information’’ unless it 
displays a currently valid OMB control 
number. Collections of information 
include requests and requirements that 
an individual, partnership, or 
corporation obtain information and 
report it to a Federal agency (44 U.S.C. 
3502(3); 5 CFR 1320.3(c) and (k)). 

This rule simply transfers some 
regulations associated with currently 
approved IC burdens from BOEM’s 
responsibility to BSEE’s responsibility; 
this rule contains no substantive 
changes to current IC burdens. In some 
cases, the requirements are 
administered by both BOEM and BSEE, 

and for this reason, please consult the 
burden table for an accurate breakdown 
of responses and burden hours. The 
regulations addressed in this rule are 
the subject of currently approved IC 
burdens for BOEM under OMB Control 
Number 1010–0176 (expiration January 
31, 2026). Though OMB has approved 
the transfer of IC burdens from BOEM 
to BSEE, ROCIS software precludes 
OMB from issuing a control number to 
BSEE until this rule’s publication in the 
Federal Register. BSEE expects to 
publish a rule correction containing 
OMB’s IC control number soon. Under 
this rule, the regulated community 
submits some existing reports to BSEE 
that were previously submitted to 
BOEM. The following burden table 
shows how this rulemaking shifts 
certain collection of information 
burdens from BOEM to BSEE. 

Table B—Burden Table 

BILLING CODE 4310–MR–P 
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' _.._...,'1 ..... ..., ....... ...,, ..... t't'_.__.__....,.,_.._...,_..__._...,, t'_._....,_..___._...,, _..__.._...,.,_._ __ ...,, _.._ "'t'...,_.._ .. ...,, t'....,J ............................... , 

ns, and/or su lemental information to BOEM/BSEE-burdens covered under s ements. 
ocal governments enter into task force or joint 1 2 2 0 

coordination a eement with BOEM. a eements 
103;904 103; Request general departures not specifically covered elsewhere 2 6 requests 12 I 91 3 

586.104 in part 285/part 585. 
105(c) 105(c); Make oral requests or notifications and submit written follow I 1 I 5 requests 51 3 I 2 

586.105( up within 3 business days not specifically covered elsewhere 
c) in part 285/part 585. 
106; 107; Submit evidence of qualifications to hold a lease or grant; 

I 

2 
120 

I 40 I 40 I 0 
213(e); submit required supporting information ( electronically if :ubmission 
230(f); required). 
302(a); 
408(b)(7); 
409(c); 
586.107; 
586.203-
.213(b)(7 
106(b)(l Request exception from exclusion or disqualification from 

I 
1 

I !xception 
1 I 1 I 0 

); participating in transactions covered by Federal non-
586.107( procurement debarment and suspension system. 
b) 

1016 I 106(b )(2), Request reconsideration and/or hearing. Requirement not 0I 0I 0 
118(c), considered IC under 5 
225(b); CFR 1320.3(h)(9). 
436; 437; 
527(c); 
586.107 
108; Notify BOEM within 3 business days after learning of any 1 1 notice 1 I 1 I 0 
530(b); action filed alleging respondent is insolvent or bankrupt. 
586.109 
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109; 
I 

I Notify BOEM in writing of merger, name change, or change Requirement not 0I 0I 0 
586.110 of business form no later than 120 days after earliest of either considered IC under 5 

the effective date or filing date. CFR 1320.3(h)(l). 
lll(b)(3 l ll(b)(3 Within 30 days ofreceiving bill, submit processing fee .5 4 21 1 I 1 
); (b)(5); ); (b)(5); payments for BOEM/BSEE document or study preparation to submission 
(b)(6) (b)(6); process applications and other requests. s 

586.112( 2 2 payments 
b)(3); paymen X $4,000 = 
(b)(5), 

4 payments x $4,000 = $16,000 
ts X $8,000 

(b)(6) $4,000 

$8,000 
lll(b)(2 l ll(b)(2 Submit comments on proposed processing fee or request 2 4 requests 8 41 4 
), (3) ), (3); approval to perform or directly pay contractors for all or part 

586.112( of any document, study, or other activity, to reduce 
b, 3 BOEM/BSEE rocessin costs. 

ll l(b)(3 l ll(b)(3 Perform, conduct, develop, etc., all or part of any document, 12,000 1 12,000 I 6,000 I 6,000 
) ); study, or other activity; and provide results to BOEM/BSEE submission 

586.112( to reduce processing fee. 2 1 
b)(3) Pay contractors for all or part of any document, study, or other contract contractor 

activity, and provide results to BOEM/BSEE to reduce or paymentx 
processing costs. 

3 contractor payments x $950,000 = paymen $950,000 = 
ts X $950,000 

$2,850,000 
$950,00 

0= 
$1,900, 

000 
lll(b)(7); lll(b)(7); Appeal BOEM/BSEE estimated processing costs, decisions, Exempt under 5 CFR 0 0I 0 

118(a); or orders pursuant to 43 CFR part 4. 1320.4(a)(2), (c). 
436(c); 
586.112(b 
)(7); 
586.118(a 

115 I Request approval to use later edition of a document I 1 I 1 request 1 I 0I 1 
incorporated by reference or alternative compliance. 
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200; 

I 

I These sections contain references to information submissions, approvals, requests, I 0I 0I 0 
224; applications, plans, payments, etc., the burdens for which are covered elsewhere in part 
231; 585. 
235; 
236;238 
210; Submit nominations and general comments in response to Not considered IC as 0I 0I 0 
2ll(a- Federal Register notices on Request for Interest in OCS defined in 5 CFR 
c); 212 Leasing, Call for Information and Nominations (Call), Area 1320.3(h)(4). 
thru 216 Identification, and Notices of Sale. Includes industry, State & 

local governments. 
210; Submit comments and required information in response to 

I 
4 130 I 120 I 120 I 0 

2ll(a- Federal Register notices on Request for Interest in OCS comments 
c); 212 Leasing, Call for Information and Nominations (Call), Area 
thru 216 Identification, and Notices of Sale. Includes industry, State & 

local overnments. 
211(d); Submit bid, payments, and required information in response to 5 12 bids 60 I 60 I 0 
216;220 Federal Register Final Sale Notice. 
thru 
223; 
23 l(c)(2 

224 Within 10 business days, execute 3 copies oflease form and 
I 

1 12 lease I 21 21 0 
return to BOEM with required payments, including evidence executions 
that agent is authorized to act for bidder; if applicable, submit 
information to support delay in execution-competitive 
leases. 
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230; Submit unsolicited request and acquisition fee for a I 5 I 2 requests 10 I 10 I 0 
231(a) commercial or limited lease. 
231(b) Submit comments in response to Federal Register notice re 4 4 16 I 16 I 0 

interest of unsolicited request for a lease. comments 
23 l(g) Within 10 business days ofreceiving lease documents, 2 2 leases 41 41 0 

execute lease; file financial assurance and supporting 
documentation-noncom etitive leases. 

23 l(g) Within 45 days ofreceiving lease copies, submit rent and rent Burdens covered by 0I 0I 0 
information. information 

collections approved 
for ONRR 30 CFR 
Cha ter XII. 

235(b); Request additional time to extend preliminary or site 1 3 requests 3 I 3 I 0 
236(b) assessment term of commercial or limited lease, including 

revised schedule for SAP, COP, or GAP submission. 
237(b) I I Request lease be dated and effective 1st day of month in which I 1 I 1 request 1 I 1 I 0 

signed. 

306; 309; These sections contain references to information submissions, approvals, requests, 0I 0I 0 
315;316 applications, plans, payments, etc., the burdens for which are covered elsewhere in part 

585. 
302(a); Submit copies of a request for a new or modified ROW or 5 I 1 request 51 5 I 0 
305;306 RUE and required information, including qualifications to 

hold a gi-ant, in format s2ecified. 
307; Submit information in response to Federal Register notice of 4 

I ~omments 
81 8 I 0 

308(a)(l proposed ROW or RUE grant area or comments on notice of 
ant auction. 

308(a)(2 Submit bid and payments in response to Federal Register 5 1 bid 51 5 I 0 
), (b); notice of auction for a ROW or RUE grant. 
315;316 
309 I I Submit decision to accept or reject terms and conditions of 

I 
2 

I !ubmission 
I 21 21 0 

noncompetitive ROW or RUE grant. 
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400; 1400; I These sections contain references to information submissions, approvals, requests, 0I 0I 0 
401; 405; applications, plans, payments, etc., the burdens for which are covered elsewhere in parts 
402 409; 285/585. 

416;433 
40l(b) I Take measures directed by BSEE in cessation order and 100 I 1 report 100 I 0I 100 

submit re orts to resume activities. 
405(d) Submit written notice of change of address. Requirement not 0I 0I 0 

considered IC under 5 
CFR 1320.3 h 1 . 

405(e); If designated operator (DO) changes, notify BOEM and 1 1 I 1 I 0 
Form identify new DO for BOEM approval. 
BOEM-
0006 
408 thru Within 90 days after last party executes a transfer agreement, 1 (30 2 requests/ I 21 21 0 
411; submit copies of a lease or grant assignment application, minutes submission 
Forms including originals of each instrument creating or transferring per form s 
BOEM- ownership ofrecord title, eligibility, and other qualifications; x 2 forms 
0002 and evidence that agent is authorized to execute assignment, = 1 hour) 
and in format specified. 
BOEM-
0003 

417(b) Request suspension. Conduct and, if required, pay for, site- 110 1 study/ 110 I 0I 110 
specific study to evaluate cause of harm or damage; and submission 
submit copies of study and results, in format specified. 1 study x $950,000 = 

$950,000 
425 thru Request lease or grant renewal no later than 180 days before 6 1 request 6 6 0 
428; termination date of your limited lease or grant, or no later than 
652(a); 2 years before termination date of operations term of 
235(a), commercial lease. Submit required information. 
b 
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435; I Submit copies of application to relinquish lease or grant, in 1 1 1 I 1 I 0 
658(c)(2 format specified. submission 
); 
Form 
BOEM-
0004 

437 I 436; 437 Provide information for reconsideration ofBOEM decision to Requirement not 0I 0I 0 
contract or cancel lease or grant area. considered IC under 5 

CFR 1320.3(h)(9). 

An * indicates the primary cites for providing bonds or other financial assurance, and the burdens include any previous or subsequent references throughout part 
585 to furnish, replace, or provide additional bonds, securities, or financial assurance (including riders, cancellations, replacements). This subpart contains 
references to other information submissions, payments, approvals, requests, applications, plans, etc., the burdens for which are covered elsewhere in part 585. In the 
future,_ BOEM mav require electronic filings of certain submissions. 

500 thru Submit payor information, payments, and payment 
509; information, and maintain auditable records according to 
586.211 ONRR regulations or guidance. 

506(c)(4 
) 

510; 
506(c)(3 

* 515; 
516; 
525(a) 
thru 

Submit documentation of the gross annual generation of 
electricity produced by the generating facility on the lease -
use same form as authorized by the EIA. 

Submit application and required information for waiver or 
reduction of rental or other payment. 

Execute and provide $100,000 minimum lease-specific bond 
or other approved security; or increase bond level if required. 

Burdens covered by 
information 
collections approved 
for ONRR 30 CFR 
Chapter XII. 
Burden covered under 
DOE/EIAOMB 
Control Number 1905-
0129 

1 1 
submission 

2 bonds 

0 0 0 

0 0 0 

0 

2 2 0 
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;16(a)(2),I 
I Execute and provide commercial lease supplemental bonds in I 1 I 2 bonds 21 21 0 

amounts determined by BOEM. 
(3), (b), 
(c); 517; 
525(a) 
thru (f) 

516(a)(4); Execute and provide decommissioning bond or other financial I 1 I 1 bond 1 1 0 
521(c) assurance; schedule for providing the appropriate amount. 

517(c)(l Submit comments on proposed adjustment to bond amounts. 1 1 1 1 0 
submission 

517(c)(2 Request bond reduction and submit evidence to justify. 5 1 request 51 5 0 
) 
* 520; Execute and provide $300,000 minimum limited lease or 1 1 bond 1 I 1 0 
521; grant-specific bond or increase financial assurance and 
525(a) required information. 
thru (f); 
Form 
BOEM-
0005 
525(g) I Surety notice to lessee or ROW /RUE grant holder and BOEM 1 11 surety 1 I 1 I 0 

within 5 business days after initiating surety insolvency or notice 
bankru2tcy 2roceeding, or Treasury decertifies sure 

* 526 In lieu of surety bond, pledge other types of securities, 2 11 pledge 21 21 0 
Form including authority for BOEM to sell and use proceeds and 
BOEM- submit required information (1 hour for form). 
0005 
526(c) Provide annual certified statements describing the nature and 1 1 statement I 1 I 1 I 0 

market value, includin brokera e firm statements/re orts. 
* 527; Demonstrate financial worth/ability to carry out present and 10 1 10 I 10 I 0 
531 future financial obligations, annual updates, and related or demonstrat 

subse uent actions/records/re orts, etc. ion 
528 I Provide third-party indemnity; financial 10 1 10 I 10 I 0 

information/statements; additional bond info; executed submission 
guarantor agreement and supporting 
information/documentation/a eements. 

528(c)(6 Guarantor/Surety requests BOEM terminate period of liability 1 1 request 1 1 0 
; 532 and notifies lessee or ROW /RUE ant holder, etc. 
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* 529 I In lieu of surety bond, request authorization to establish 2 I 1 request 21 21 
decommissioning account, including written authorizations 
and a rovals associated with account. 

530 I Notify BOEM promptly of lapse in bond or other 1 1 notice 1 I 1 I 
security/action filed alleging lessee, surety, or guarantor et al 
is insolvent or bankru t. 

533(a)(2 Provide agreement from surety issuing new bond to assume 3 1 3 I 3 I 
) all or portion of outstanding liabilities. submission 
ii , iii 

Within 10 business days following BOEM notice, lessee, 16 1 81 8 I 
grant holder, or surety agrees to and demonstrates to BOEM demonstrat 
that lease will be brought into compliance. 

** indicate the primary cites for Site Assessment Plans (SAPs), Construction and Operations Plans (COPs), and General Activities Plans (GAPs); and the burdens 
include any previous or subsequent references throughout parts 285/585 to submission and approval. This subpart contains references to other information 
submissions, approvals, requests, applications, plans, etc., the burdens for which are covered elsewhere in parts 285/585. 

0 

0 

0 

0 

**606; I ** Within time specified after issuance ofa competitive lease or 240 I 2 SAPs 480 I 384 I 96 
614; 810 600(a); grant, or within time specified after determination ofno 

**621; 
632; 637; 
810 

60l(a), competitive interest, submit copies of SAP, including required 
(b); 605 information to assist BOEM/BSEE to comply with 
thru NEPA/CZMA such as hazard info, air quality, SMS, and all 
614; 238 required information, certifications, requests, etc., in format 

specified. 
** 
600(b); 
60l(b), 
(c)(l); 
606(b); 
618;620 
thru 629; 
632; 633 

If requesting an operations term for commercial lease, within 
time specified before the end of site assessment term, submit 
copies of COP, orFERC license application, including 
required information to assist BOEM/BSEE to comply with 
NEPA/CZMA such as hazard info, air quality, SMS, and all 
required information, surveys and/or their results, reports, 
certifications, project easements, supporting data and 
information, requests, etc., in format specified. 

1,000 2COPs 2,000 1,600 400 
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**641 · I ** Within time specified after issuance of a competitive lease or 240 I 2GAP 480 I 384 I 96 
651; 810 600(c); grant, or within time specified after determination of no 

601(a), competitive interest, submit copies of GAP, including 
(b); 640 required information to assist BOEM/BSEE to comply with 
thru NEPA/CZMA such as hazard info, air quality, SMS, and all 
648; required information, surveys and reports, certifications, 
651; 238 ro·ect easements, re uests, etc., in formats ecified. 

**632(c) I **601(c) Submit revised or modified COPs, including project 50 1 revised 50 I 40 I 10 
; 907 (2); 622; easements, and all required additional information. or 

628(t); modified 
632(c); COP 
634; 
658(c)(3 

602 Until BOEM releases financial assurance, respondents must 2 9 records/ I 18 I 0I 18 
maintain, and provide to BSEE ifrequested, all data and submission 
information related to compliance with required terms and s 
conditions of SAP, COP, or GAP. 

** Submit revised or modified SAPs and required additional 50 1 revised 50 I 50 I 0 
613(a), information. or 
(d), (e); modified 
617 SAP 
612;647 Submit copy of SAP or GAP consistency certification and 1 2 leases 21 21 0 

sum:,orting documentation, including noncom_l)etitive leases. 
615(a) Notify BOEM in writing within 30 days of completion of 1 I 2 notices 21 21 0 

construction and installation activities under SAP. 
615(b) Submit annual report summarizing findings from site 30 I 4 reports 120 I 120 I 0 

assessment activities. 
615; I Submit annual, or at other time periods as BSEE determines, 40 4 160 I 0I 160 
800(b) SAP compliance certification, effectiveness statement, certificatio 

recommendations, re orts, su ortin documentation, etc. ns 
617(a) I Notify BOEM in writing before conducting any activities not 10 1 notice 10 I 10 I 0 

approved, or provided for, in SAP; provide additional 
information if re uested. 

627(c) Submit oil spill response plan as required by BSEE 30 CFR 193 1 193 I 193 I 0 
art 254. submission 

631 I Request deviation from approved COP schedule. 2 1 request 21 21 0 
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633; I 633(b) I Submit annual, or at other time periods as BOEM/BSEE 50 
I ~ertificatio 

450 I 45 I 405 
800(b) determines, COP compliance certification, effectiveness 

statement, recommendations, reports, supporting ns 
documentation, etc. 

634(a) I Notify BOEM in writing before conducting any activities not 10 I 1 notice 10 I 10 I 0 
approved or provided for in COP and provide additional 
information if re uested. 

635 I Notify BOEM any time commercial operations cease without 1 1 notice 1 I 1 I 0 
an a roved sus ension. 

636(a) Notify BSEE in writing no later than 30 days after 1 2 notices 21 0I 2 
commencing activities associated with placement of facilities 
on lease area. 

636(b) Notify BSEE in writing no later than 30 days after completion I 1 I 2 notices 21 0I 2 
of construction and installation activities. 

636(c) Notify BSEE in writing at least 7 days before commencing I 1 I 1 notice 1 I 0I 1 
commercial operations. 

** Submit revised or modified GAPs and required additional 50 1 revised 50 I 50 I 0 
642(b); information. or 
648; modified 
655; GAP 
658(c)(3 

I I 
651 I 651 I I Before beginning construction of OCS facility described in 30 2 surveys/ 60 I 5 I 55 

GAP, demonstrate operational SMS identified in GAP, submit reports 
initial findings. 

653(a) Notify BOEM in writing within 30 days of completing 1 2 notices 21 21 0 
installation activities under the GAP. 

653(b) Submit annual report summarizing findings from activities I 30 I 4 reports 120 I 120 I 0 
conducted under approved GAP. 

653(a), Submit annual, or at other time periods as BSEE determines, 40 4 160 I 0I 160 
(b); GAP compliance certification, recommendations, reports, etc. certificatio 
800(b) ns 

655(a) Notify BOEM in writing before conducting any activities not 10 1 notice 10 I 10 I 0 
approved or provided for in GAP and provide additional 
information if re uested. 

656 Notify BOEM any time approved GAP activities cease 1 1 notice 1 1 0 
without an approved suspension. 
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658(c)(l I If after construction, cable or pipeline deviate from approved 3 11 notice/ 3 I 3 I 0 
) COP or GAP, notify affected lease operators and ROW/RUE evidence 

grant holders of deviation and provide BOEM evidence of 
such notices. 

659 I Determine appropriate air quality modeling protocol, conduct 70 5 reports/ 350 I 350 I 0 
air quality modeling, and submit 3 copies of air quality informatio 
modeling report and 3 sets of digital files as supporting n 
information to plans. 

* ** indicate the primary cites for the reports discussed in this subpart, and the burdens include any previous or subsequent references throughout parts 285/585 to 
submitting and obtaining approval. This subpart contains references to other information submissions, approvals, requests, applications, plans, etc., the burdens for 
which are covered elsewhere in parts 285/585. 
***700(a)I I Submit Facility Design Report, including copies of the cover I 200 I 1 report 200 I O I 200 
(1 ), ( c ); letter, certification statement, and all required information (1-
701 3 paper or electronic copies as specified). 

***700(a) 
(2), (c); 
702 
705(a); 
707(a); 
712 

637; 
705(a); 
707(b); 
708; 
709; 
710;712 

***703; 
705(a); 

Submit Fabrication and Installation Report, including copies 
of the cover letter, certification statement, and all required 
information, in format specified. 
Certified Verification Agent (CVA) conducts independent 
assessment of the facility design and submits copies of all 
reports/certifications to lessee or grant holder and BSEE -
interim reports if required, in format specified. 

CV A conducts independent assessments/inspections on the 
fabrication and installation activities, informs lessee or grant 
holder if procedures are changed or design specifications are 
modified; and submits copies of all reports/certifications to 
lessee or grant holder and BSEE -- interim reports ifrequired, 
in format specified. 

CV A/project engineer monitors major project modifications 
and repairs and submits copies of all reports/certifications to 

160 

100 

100 

100 

100 

20 

I 1 report 

I 1 interim 
report 

I 1 final 
report 

I 1 interim 
report 

I 1 final 
report 

1 interim 
report 

160 I 0I 160 

100 I 01 100 

100 I 01 100 

100 I 01 100 

100 I 01 100 

20 0 20 
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lessee or grant holder and BSEE -- interim reports if required, 
in format s ecified. re ort 

671 I Request waiver of CV A requirement in writing; lessee must 40 1 waiver 40 24 16 
demonstrate standard design and best ~ractices. 

670 I I Submit for approval with SAP, COP, or GAP, initial 16 2 32 19 13 
nominations for a CV A or new replacement CV A nomination nomination 
and required information. s 

708(b)(2 Notify BSEE if modifications identified by CV A/project 1 1 notice 1 0I 1 
engineer are accepted. 

709(a); Make fabrication quality control, installation towing, and 
I 

1 13 records 3 0I 3 
710 other records available to CV A/project engineer for review retention 

retention re uired b 285.714 . 
713 I Notify BSEE within 10 business days after commencing 1 1 notice 1 0I 1 

commercial o erations. 
714; I Until BOEM releases financial assurance, compile, retain, and 100 1 lessee 100 0I 100 
703(b) make available to BSEE and/or CV A the as-built drawings, 

design assumptions/ analyses, summary of fabrication and 
installation examination records, inspection results, and 
records of repairs not covered in inspection report. Record 
original and relevant material test results of all primary 
structural materials; retain records during all stages of 
construction. 

70l(c), Notify BOEM if endangered or threatened species, or their 1 I 2 notices 21 21 0 
(d) designated critical habitat, may be in the vicinity of the lease 

or ant or ma be affected b lease or rant activities. 
70l(e), Submit information to ensure proposed activities will be 6 

I :ubmission 
I 12 I 12 I 0 

(f) conducted in compliance with the ESA and MMP A; including 
agreements and mitigating measures designed to avoid or 
minimize adverse effects and incidental take of endangered 
s ecies or critical habitat. 

802(a); Notify BSEE of archaeological resource within 72 hours of 3 1 notice 3 0 3 
902 e discove 

702(a) If requested, conduct further archaeological investigations, 10 1 report 10 10 0 
and submit report/information. 
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802(d) I 702(d) I If applicable, submit payment for BSEE/BOEM costs in .5 1 payment 21 1 I 1 
carrying out National Historic Preservation Act (Note 1) 
responsibilities. 

703 I If required, conduct additional surveys to define boundaries 15 2 survey/ 30 I 30 I 0 
and avoidance distances and submit report. report 

810; I 605(d); Submit safety management system description with the SAP, 35 2 70 I 10 I 60 
614(b); 627(d); COP, or GAP. submission 
632(b); 651 s 
651 
813(b)(l Report within 24 hours when any required equipment taken .5 2 reports 1 0I 1 
) out of service for more than 12 hours; provide written 

confirmation if reported orally. 1 1 written 1 0I 1 
confirmati 
on 

813(b)(3 I I J Notify BSEE when equipment returned to service; provide I .5 J 2 notices 1 I 0I 1 
written confirmation ifre2orted orally. 

815 I When required, analyze cable, P/L, or facility damage or 1.5 1 report 21 0I 2 
failures to determine cause and as soon as available submit (Note 1) 
com rehensive written re ort. 

816 I Submit plan of corrective action report on observed 2 1 plan/ 21 0I 2 
detrimental effects on cable, P/L, or facility within 30 days of report 
discovery; take remedial action and submit report of remedial 
action within 30 da s after com letion. 

822 I Maintain records of design, construction, operation, 1 4 records 41 0I 4 
maintenance, repairs, and investigation on or related to lease retention 
or ROW/RUE area; make available to BSEE for ins2ection. 

823 I Request reimbursement within 90 days for food, quarters, and 2 1 request 21 0I 2 
trans ortation rovided to BSEE re s durin ins ection. 

824(a) Develop annual self-inspection plan covering all facilities; 24 2 plans 48 I 0I 48 
retain with records and make available to BSEE u on re uest. 

824(b) Conduct annual self-inspection and submit report by 36 I 2 reports 72 I 0I 72 
November 1. 

825 I Based on API RP 2A-WSD, perform assessment of structures, 60 
I ;ssessment 

120 I 0I 120 
initiate mitigation actions for structures that do not pass 
assessment process, retain information, and make available to s / actions 
BSEE u on re uest. 

830(a), Immediately report incidents to BSEE via oral Oral 2 incidents I 1 I 0I 1 
c); 831 communications, submit written follow-up report within 15 .5 
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**** indicate the primary cites for the reports discussed in this subpart, and the burdens include any previous or subsequent references throughout parts 285 and 585 
to submitting and obtaining approval. This subpart contains references to other information submissions, approvals, requests, applications, plans, etc., the burdens 
for which are covered elsewhere in parts 285 and 585. 
**** 909 Submit for approval, in format specified, copies of the SAP, 
902; COP, or GAP decommissioning application and site clearance 
905, plan at least 2 years before decommissioning activities begin, 
906; 90 days after completion of activities, or 90 days after 
907; cancellation, relinquishment, or other termination oflease or 
908(b ), grant. Include documentation of coordination efforts 
( c ); 909; regarding requests that certain facilities remain in place for 
638(a) other activities, be converted to an artificial reef, or be toppled 

in place. Submit additional information/evidence requested or 
modify and resubmit application. 

902(d); 
908(a 
910(b) 

912 

Notify BSEE at least 60 days before commencing 
decommissioning activities. 
Within 60 days after removing a facility, verify to BSEE that 
site is cleared. 

Within 60 days after removing a facility, cable, or pipeline, 
submit a written report. 

20 20 19 
application 

1 1 notice 0 

1 1 0 
verificatio 
n 

8 I 1 report 8 0 8 
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200, I Contact owner of existing facility and/or lessee of the area to I I I request I I I I 0 
201,202 reach preliminary agreement to use facility and obtain 

concurring signatures; submit request to BOEM for an 
alternate use RUE, including all required 
information/modifications. 

203(a), Submit indication of competitive interest in response to 4 I 4 4 0 
Federal Re ister notice. submission 
Submit description of proposed activities and required 5 1 5 5 0 
information in response to Federal Register notice of submission 
com etitive offerin . 

203(f) Lessee or owner of facility submits decision to accept or reject 1 1 I I I I 0 
ro osals deemed acce table b BOEM. submission 

210 C Re uest renewal of Alternate Use RUE. 6 1 re uest 6 6 0 
211; Provide financial assurance as BOEM determines in 1 1 1 1 0 
216(b) approving RUE for an existing facility, including additional submission 

securi!Y_ if reguired. 
213 Submit request for assignment of an alternate use RUE for an 1 1 request t I t I 0 
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4. Regulatory Flexibility Act 
A final regulatory flexibility analysis 

is not required for this rule because it 
is exempt from the notice-and-comment 
provisions of the APA (5 U.S.C. 
553(b)(A); see supra III.A). Therefore, 
the requirements of the Regulatory 
Flexibility Act do not apply to this final 
rule (5 U.S.C. 604(a)). 

5. Congressional Review Act (CRA) 
This final rule does not qualify as a 

major rule under the CRA (5 U.S.C. 801– 
808). This rule reorganizes existing 
regulations to reflect the transfer of 
responsibility for OCS renewable energy 
safety and environmental oversight and 
enforcement functions from BOEM to 
BSEE. This rule does not generate an 
annual economic effect of $100 million 
or more (see below discussion at 
Executive Order 12866 and Executive 
Order 13563); cause major price 
increases for consumers, businesses, or 
governments, or geographic regions; or 
degrade competition, employment, 
investment, productivity, innovation, or 
the ability of U.S. businesses to compete 
against foreign businesses. 

6. Unfunded Mandates Reform Act 
This rule imposes neither an 

unfunded Federal mandate of more than 
$100 million annually nor significant or 
unique effects on State, local, or Tribal 
governments. Thus, an Unfunded 
Mandates Reform Act (2 U.S.C. 1531) 
statement is not required. 

7. Administrative Procedure Act 
This rule reassigns existing 

regulations governing safety and 
environmental oversight and 
enforcement of OCS renewable energy 
activities from BOEM to BSEE. This 
rulemaking is neither substantive nor 
controversial because it merely 
reorganizes provisions in the Code of 
Federal Regulations and, therefore, does 
not affect the legal rights, obligations, 
and interests of any interested parties. 

This rule implements Secretary’s 
Order 3299— which reflects the 
Secretary’s prudent and considered 
policy judgment that independent 
oversight and enforcement is in the 
national interest to best address the 
organizational concerns highlighted by 
the Deepwater Horizon incident— and 
revisions made to the Departmental 
Manual implementing that direction. 
Specifically, this rule transfers existing 
safety and environmental oversight and 
enforcement regulations governing OCS 
renewable energy activities from 30 CFR 
part 585, under BOEM’s purview, to 30 
CFR part 285, under BSEE’s purview. 
This reorganization parallels the 
bureaus’ oversight of oil and gas 

activities. This transfer includes a 
reassignment of authority to: oversee 
facility design, fabrication, installation, 
and safety management systems; ensure 
the safety of operations, including 
inspection programs and incident 
reporting and investigations; enforce 
compliance with all applicable safety, 
environmental, and other laws and 
regulations through enforcement actions 
(such as noncompliance notices, 
cessation orders, and lease 
suspensions); and oversee 
decommissioning activities. This rule 
also moves certain sections pertaining to 
Alternate Use RUEs from 30 CFR part 
585 to a new 30 CFR part 586. 

This rule is a ‘‘rule[ ] of agency 
organization, procedure, or practice,’’ 5 
U.S.C. 553(b)(A), because it implements 
the Department’s reassignment of 
responsibility for administering existing 
regulatory provisions from BOEM to 
BSEE. This rule reorganizes current 
regulations to be consistent with 
Departmental delegations without 
making substantive changes to those 
regulations or modifying substantive 
rights or interests. Nor does the rule 
impose new rights or duties or change 
the legal status of regulated parties. No 
statute requires notice or hearing for this 
rule. Therefore, this rule is exempt from 
notice-and-comment rulemaking 
requirements under 5 U.S.C. 553(b)(A). 
Additionally, for the same reasons, the 
Department finds for good cause shown 
that notice and comment on this rule are 
unnecessary and contrary to the public 
interest under 5 U.S.C. 553(b)(B). 
Further, because this rule makes no 
changes to the legal obligations or rights 
of nongovernmental entities, the 
relevant responsibilities have already 
been delegated to BSEE, and it is in the 
public interest for the regulations to 
reflect that delegation to provide clarity, 
the Department further finds that good 
cause exists to make this rule effective 
upon publication in the Federal 
Register per 5 U.S.C. 553(d)(3). 

B. Executive Orders 

1. Executive Order 12630—Takings 
Implication Assessment 

Under the criteria in Executive Order 
12630 section 2(a)(2), this final rule 
does not have takings implications 
because it simply reassigns current 
safety and environmental oversight and 
enforcement regulations to BSEE from 
BOEM. This rulemaking is not a Federal 
action capable of interference with 
constitutionally protected private 
property rights. A takings implications 
assessment is not required. 

2. Executive Order 12866—Regulatory 
Planning and Review, and Executive 
Order 13563—Improving Regulation 
and Regulatory Review 

Executive Order 12866 provides that 
the Office of Information and Regulatory 
Affairs in OMB will review all 
significant rules. The Office of 
Information and Regulatory Affairs has 
determined that this rule is not 
significant. This rule only reassigns 
current safety and environmental 
oversight and enforcement regulations 
from BOEM to BSEE. This rule does not 
change the substance of existing 
regulatory requirements. 

Executive Order 13563 reaffirms the 
principles of Executive Order 12866 
while calling for improvements in the 
nation’s regulatory system to promote 
predictability, to reduce uncertainty, 
and to use the best, most innovative, 
and least burdensome tools for 
achieving regulatory ends. The 
executive order directs agencies to 
consider regulatory approaches that 
reduce burdens and maintain flexibility 
and freedom of choice for the public 
where these approaches are relevant, 
feasible, and consistent with regulatory 
objectives. We have developed this rule 
in a manner consistent with these 
requirements. 

3. Executive Order 12988—Civil Justice 
Reform 

This rule complies with the 
requirements of Executive Order 12988. 
Specifically, this rule meets the criteria 
of both section 3(a), which requires that 
all regulations be reviewed to minimize 
litigation and to eliminate errors and 
ambiguity, and section 3(b)(2), which 
requires that all regulations be written 
clearly and contain clear legal 
standards. 

This rule simply reassigns current 
safety and environmental oversight and 
enforcement regulations from BOEM to 
BSEE. This rule does not change the 
substance of existing regulatory 
requirements; it retains the substance of 
the existing part 585, which was 
promulgated through notice and 
comment rulemaking. 

4. Executive Order 13132—Federalism 

This rule only transfers current safety 
and environmental oversight and 
enforcement regulations from BOEM to 
BSEE. This rule does not change the 
substance of existing regulatory 
requirements. This rule, therefore, does 
not have substantial direct effects on 
either the States or the relationship 
between the Federal and State 
governments, nor does it affect the 
distribution of power and 
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responsibilities between various 
governmental levels. Thus, a federalism 
impact statement is unnecessary. 

5. Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 

After a review under the policy 
criteria of both section 5 of Executive 
Order 13175 and section 4(a) of 
Secretary’s Order 3317, the BOEM 
Tribal Consultation Team has 
determined that this rule will have no 
substantial direct effects on federally 
recognized Tribal Nations or Alaska 
Native Corporations. This rule only 
reassigns certain regulations from 
BOEM to BSEE. Thus, consultation 
under DOI’s Tribal consultation policy 
is neither recommended nor required. 

6. Executive Order 13211—Effects on 
the Nation’s Energy Supply 

This rule is not a significant energy 
action under the definition in Executive 
Order 13211 section 4(b) because it 
likely will not have a significant adverse 
effect on the energy market, because 
OMB has not designated it as a 
significant energy action, and because it 
is not a significant regulatory action 
under Executive Order 12866. Thus, a 
statement of energy effects is not 
required. 

7. Presidential Memorandum of June 1, 
1998, on Regulation Clarity 

This rule only reassigns certain 
existing regulatory provisions from 
BOEM to BSEE. This rule does not 
change the substance of existing 
regulatory requirements. Thus, like 
existing 30 CFR part 585, which was 
promulgated through notice and 
comment rulemaking after this 
Presidential Memorandum, this rule 
satisfies the requirements for regulation 
clarity outlined in this Presidential 
Memorandum. 

List of Subjects 

30 CFR Part 285 

Continental shelf, Energy, 
Environmental protection, Historic 
preservation, Incorporation by 
reference, Marine resources, Marine 
safety, Natural resources, Ocean 
resources, Offshore energy, Offshore 
structures, Outer continental shelf, 
Renewable energy, Reporting and 

recordkeeping requirements, Safety, 
Wind energy. 

30 CFR Part 585 

Administrative practice and 
procedure, Coastal zone, Continental 
shelf, Electric power, Energy, 
Environmental protection, Government 
leases, Intergovernmental relations, 
Marine resources, Marine safety, Natural 
resources, Ocean resources, Offshore 
energy, Offshore structures, Outer 
continental shelf, Payments, Planning, 
Power resources, Renewable energy, 
Reporting and recordkeeping 
requirements, Revenue sharing, Rights- 
of-way, Rights-of-use and easement, 
Wind energy. 

30 CFR Part 586 

Coastal zone, Continental shelf, 
Electric power, Energy, 
Intergovernmental relations, Marine 
resources, Natural resources, Ocean 
resources, Offshore energy, Offshore 
structures, Outer continental shelf, 
Power resources, Renewable energy, 
Rights-of-way, Rights-of-use and 
easement, Wind energy. 

Laura Daniel-Davis, 
Principal Deputy Assistant Secretary, Land 
and Minerals Management. 

For the reasons stated in the 
preamble, the Bureau of Safety and 
Environmental Enforcement (BSEE) 
amends 30 CFR chapter II, and the 
Bureau of Ocean Energy Management 
(BOEM) amends 30 CFR chapter V as 
follows: 

Chapter II—Bureau of Safety and 
Environmental Enforcement 

■ 1. Add part 285 to subchapter B to 
read as follows: 

PART 285—RENEWABLE ENERGY 
AND ALTERNATE USES OF EXISTING 
FACILITIES ON THE OUTER 
CONTINENTAL SHELF 

Subpart A—General Provisions 

Sec. 
285.100 Authority. 
285.101 What is the purpose of this part? 
285.102 What are BSEE’s responsibilities 

under this part? 
285.103 When may BSEE prescribe or 

approve departures from the regulations 
in this part? 

285.104 [Reserved] 
285.105 What are my responsibilities under 

this part? 

285.106–285.109 [Reserved] 
285.110 How do I submit applications, 

reports, or notices required by this part? 
285.111 When and how does BSEE charge 

me processing fees on a case-by-case 
basis? 

285.112 Definitions. 
285.113 How will data and information 

obtained by BSEE under this part be 
disclosed to the public? 

285.114 Paperwork Reduction Act 
statements—information collection. 

285.115 Documents incorporated by 
reference. 

285.116 Requests for information on the 
state of the offshore renewable energy 
industry. 

285.117 [Reserved] 
285.118 What are my appeal rights? 

Subparts B and C [Reserved] 

Subpart D—Lease and Grant Administration 

Noncompliance and Cessation Orders 

285.400 What happens if I fail to comply 
with this part? 

285.401 When may BSEE issue a cessation 
order? 

285.402 What is the effect of a cessation 
order? 

285.403–285.405 [Reserved] 

Responsibility for Fulfilling Obligations 

285.406 Who is responsible for fulfilling 
lease and grant obligations? 

285.407–285.414 [Reserved] 

Lease or Grant Suspension 

285.415 What is a lease or grant 
suspension? 

285.416 [Reserved] 
285.417 When may BSEE order a 

suspension? 
285.418 How will BSEE issue a suspension? 
285.419 What are my immediate 

responsibilities if I receive a suspension 
order? 

285.420 What effect does a suspension 
order have on my payments? 

285.421 How long will a suspension be in 
effect? 

285.422–285.432 [Reserved] 

Lease or Grant Termination 

285.433 What must I do after my lease or 
grant terminates? 

285.434–285.436 [Reserved] 

Lease or Grant Cancellation 

285.437 When can my lease or grant be 
canceled? 

Subpart E [Reserved] 

Subpart F—Information Requirements 

285.600–285.601 [Reserved] 
285.602 What records must I maintain? 
285.603–285.613 [Reserved] 
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Activities Under an Approved SAP 

285.614 When may I begin conducting 
activities under my approved SAP? 

285.615 What other reports or notices must 
I submit to BSEE under my approved 
SAP? 

285.616–285.630 [Reserved] 

Activities Under an Approved COP 

285.631 When must I initiate activities 
under an approved COP? 

285.632 What documents must I submit 
before I may construct and install 
facilities under my approved COP? 

285.633 How do I comply with my COP? 
285.634–285.635 [Reserved] 
285.636 What notices must I provide BSEE 

following approval of my COP? 
285.637 When may I commence 

commercial operations on my 
commercial lease? 

285.638 What must I do upon completion of 
my commercial operations as approved 
in my COP or FERC license? 

285.639–285.649 [Reserved] 

Activities Under an Approved GAP 

285.650 When may I begin conducting 
activities under my GAP? 

285.651 When may I construct complex or 
significant OCS facilities on my limited 
lease or any facilities on my project 
easement proposed under my GAP? 

285.652 [Reserved] 
285.653 What other reports or notices must 

I submit to BSEE under my approved 
GAP? 

285.654–285.659 [Reserved] 

Subpart G—Facility Design, Fabrication, 
and Installation 
Reports 

285.700 What reports must I submit to 
BSEE before installing facilities 
described in my approved SAP, COP, or 
GAP? 

285.701 What must I include in my Facility 
Design Report? 

285.702 What must I include in my 
Fabrication and Installation Report? 

285.703 What reports must I submit for 
project modifications and repairs? 

285.704 [Reserved] 

Certified Verification Agent 

285.705 When must I use a Certified 
Verification Agent (CVA)? 

285.706 How do I nominate a CVA for BSEE 
approval? 

285.707 What are the CVA’s primary duties 
for facility design review? 

285.708 What are the CVA’s or project 
engineer’s primary duties for fabrication 
and installation review? 

285.709 When conducting onsite 
fabrication inspections, what must the 
CVA or project engineer verify? 

285.710 When conducting onsite 
installation inspections, what must the 
CVA or project engineer do? 

285.711 [Reserved] 
285.712 What are the CVA’s or project 

engineer’s reporting requirements? 
285.713 What must I do after the CVA or 

project engineer confirms conformance 
with the Fabrication and Installation 
Report on my commercial lease? 

285.714 What records relating to SAPs, 
COPs, and GAPs must I keep? 

Subpart H—Environmental and Safety 
Management, Inspections, and Facility 
Assessments for Activities Conducted 
Under SAPs, COPs and GAPs 

285.800 How must I conduct my activities 
to comply with safety and environmental 
requirements? 

285.801 How must I conduct my approved 
activities to protect marine mammals, 
threatened and endangered species, and 
designated critical habitat? 

285.802 What must I do if I discover a 
potential archaeological resource while 
conducting my approved activities? 

285.803 How must I conduct my approved 
activities to protect essential fish habitats 
identified and described under the 
Magnuson-Stevens Fishery Conservation 
and Management Act? 

285.804–285.809 [Reserved] 

Safety Management Systems 

285.810 What must I include in my Safety 
Management System? 

285.811 When must I follow my Safety 
Management System? 

285.812 [Reserved] 

Maintenance and Shutdowns 

285.813 When do I have to report removing 
equipment from service? 

285.814 [Reserved] 

Equipment Failure and Adverse 
Environmental Effects 

285.815 What must I do if I have facility 
damage or an equipment failure? 

285.816 What must I do if environmental or 
other conditions adversely affect a cable, 
pipeline, or facility? 

285.817–285.819 [Reserved] 

Inspections and Assessments 

285.820 Will BSEE conduct inspections? 
285.821 Will BSEE conduct scheduled and 

unscheduled inspections? 
285.822 What must I do when BSEE 

conducts an inspection? 
285.823 Will BSEE reimburse me for my 

expenses related to inspections? 
285.824 How must I conduct self- 

inspections? 
285.825 When must I assess my facilities? 
285.826–285.829 [Reserved] 

Incident Reporting and Investigation 

285.830 What are my incident reporting 
requirements? 

285.831 What incidents must I report, and 
when must I report them? 

285.832 How do I report incidents requiring 
immediate notification? 

285.833 What are the reporting 
requirements for incidents requiring 
written notification? 

Subpart I—Decommissioning 

Decommissioning Obligations and 
Requirements 

285.900 Who must meet the 
decommissioning obligations in this 
subpart? 

285.901 When do I accrue 
decommissioning obligations? 

285.902 What are the general requirements 
for decommissioning for facilities 
authorized under my SAP, COP, or GAP? 

285.903 What are the requirements for 
decommissioning FERC-licensed 
hydrokinetic facilities? 

285.904 Can I request a departure from the 
decommissioning requirements? 

Decommissioning Applications 

285.905 When must I submit my 
decommissioning application? 

285.906 What must my decommissioning 
application include? 

285.907 How will BSEE process my 
decommissioning application? 

285.908 What must I include in my 
decommissioning notice? 

Facility Removal 

285.909 When may facilities remain in 
place following termination of a lease or 
grant? 

285.910 What must I do when I remove my 
facility? 

285.911 [Reserved] 

Decommissioning Report 

285.912 After I remove a facility, cable, or 
pipeline, what information must I 
submit? 

Compliance With an Approved 
Decommissioning Application 

285.913 What happens if I fail to comply 
with my approved decommissioning 
application? 

Subpart J—Rights of Use and Easement for 
Energy- and Marine-Related Activities Using 
Existing OCS Facilities 
Regulated Activities 

285.1000 What activities does this subpart 
regulate? 

285.1001–285.1013 [Reserved] 

Alternate Use RUE Administration 

285.1014 When will BSEE suspend an 
Alternate Use RUE? 

285.1015 [Reserved] 
285.1016 When will an Alternate Use RUE 

be cancelled? 
285.1017 [Reserved] 

Decommissioning an Alternate Use RUE 

285.1018 Who is responsible for 
decommissioning an OCS facility subject 
to an Alternate Use RUE? 

285.1019 What are the decommissioning 
requirements for an Alternate Use RUE? 

Authority: 43 U.S.C. 1331 et seq. 

Subpart A—General Provisions 

§ 285.100 Authority. 
The authority for this part derives 

from the Outer Continental Shelf Lands 
Act (OCS Lands Act) (43 U.S.C. 1337). 
The Secretary of the Interior delegated 
to the Bureau of Safety and 
Environmental Enforcement (BSEE) the 
authority to regulate certain activities. 
These regulations specifically apply to 
activities that: 

(a) Produce or support production, 
transportation, or transmission of energy 
from sources other than oil and gas; or 

VerDate Sep<11>2014 19:52 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00040 Fmt 4701 Sfmt 4700 E:\FR\FM\31JAR2.SGM 31JAR2kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
U

LE
S

2



6415 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

(b) Use, for energy-related purposes or 
for other authorized marine-related 
purposes, facilities currently or 
previously used for activities authorized 
under the OCS Lands Act. 

§ 285.101 What is the purpose of this part? 
The purpose of this part is to: 
(a) Inform you and third parties of 

your obligations when you undertake 
activities authorized in this part and 30 
CFR parts 585 and 586; and 

(b) Ensure that renewable energy 
activities on the OCS and activities 
involving the alternate use of OCS 
facilities for energy- or marine-related 
purposes are conducted in a safe and 
environmentally sound manner, in 
conformance with the requirements of 
subsection 8(p) of the OCS Lands Act, 
other applicable laws and regulations, 
and the terms of your lease, ROW grant, 
RUE grant, or Alternate Use RUE grant. 

§ 285.102 What are BSEE’s responsibilities 
under this part? 

(a) BSEE will ensure that any 
activities authorized in this part and 30 
CFR parts 585 and 586 are carried out 
in a manner that provides for: 

(1) Safety; 
(2) Protection of the environment; 
(3) Prevention of waste; 
(4) Conservation of the natural 

resources of the OCS; 
(5) Coordination with relevant Federal 

agencies (including, in particular, those 
agencies involved in planning activities 
that are undertaken to avoid conflicts 
among users and maximize the 
economic and ecological benefits of the 
OCS, including multifaceted spatial 
planning efforts); 

(6) Protection of national security 
interests of the United States; 

(7) Protection of the rights of other 
authorized users of the OCS; and 

(8) Oversight, inspection, research, 
monitoring, and enforcement of 
activities authorized by a lease or grant 
issued under 30 CFR parts 585 or 586. 

(b) BSEE will require compliance with 
all applicable laws, regulations, other 
requirements, and the terms of your 
lease or grant issued under 30 CFR parts 
585 or 586, and approved plans. BSEE 
will approve, disapprove, or approve 
with conditions any applications or 
other documents submitted to BSEE for 
approval under the provisions of this 
part. 

(c) Unless otherwise provided in this 
part, BSEE may give oral directives or 
decisions whenever prior BSEE 
approval is required under this part. 
BSEE will document in writing any 
such oral directives within 10 business 
days. 

(d) BSEE will establish practices and 
procedures to govern the collection of 

all payments due under this part to the 
Federal Government, including any cost 
recovery fees and other fees or 
payments. BSEE will do this in 
accordance with the terms of this part, 
the leasing notice, the lease or grant 
under 30 CFR parts 585 or 586, and 
applicable Office of Natural Resources 
Revenue (ONRR) regulations or 
guidance. 

§ 285.103 When may BSEE prescribe or 
approve departures from the regulations in 
this part? 

(a) BSEE may prescribe or approve 
departures from these regulations when 
departures are necessary to: 

(1) Facilitate the appropriate activities 
on a lease or grant; 

(2) Conserve natural resources; 
(3) Protect life (including human and 

wildlife), property, or the marine, 
coastal, or human environment; or 

(4) Protect sites, structures, or objects 
of historical or archaeological 
significance. 

(b) Any departure approved under 
this section and its rationale must: 

(1) Be consistent with subsection 8(p) 
of the OCS Lands Act; 

(2) Protect the environment and the 
public health and safety to the same 
degree as if there was no approved 
departure from the regulations; 

(3) Not impair the rights of third 
parties; and 

(4) Be documented in writing. 

§ 285.104 [Reserved] 

§ 285.105 What are my responsibilities 
under this part? 

As a lessee, applicant, operator, or 
holder of a ROW grant, RUE grant, or 
Alternate Use RUE grant, you must: 

(a) Design your projects and conduct 
all activities in a manner that ensures 
safety and will not cause undue harm or 
damage to natural resources, including 
their physical, atmospheric, and 
biological components to the extent 
practicable; and take measures to 
prevent unauthorized discharge of 
pollutants including marine trash and 
debris into the offshore environment. 

(b) Submit requests, applications, 
notices, modifications, and 
supplemental information to BSEE as 
required by this part; 

(c) Follow up, in writing, any oral 
request or notification you made, within 
3 business days; 

(d) Comply with the terms, 
conditions, and provisions of all reports 
and notices submitted to BSEE, and of 
all plans, revisions, and other approvals, 
as provided in this part and in 30 CFR 
parts 585 and 586; 

(e) Make all applicable payments on 
time; 

(f) Comply with the DOI’s 
nonprocurement debarment regulations 
at 2 CFR part 1400; 

(g) Include the requirement to comply 
with 2 CFR part 1400 in all contracts 
and transactions related to a lease or 
grant under this part; 

(h) Conduct all activities authorized 
by the lease or grant in a manner 
consistent with the provisions of 
subsection 8(p) of the OCS Lands Act; 

(i) Compile, retain, and make 
available to BSEE representatives, 
within the time specified by BSEE, any 
data and information related to the site 
assessment, design, and operations of 
your project; and 

(j) Respond to requests from the 
Director in a timely manner. 

§ § 285.106–285.109 [Reserved] 

§ 285.110 How do I submit applications, 
reports, or notices required by this part? 

(a) You must submit all applications, 
reports, or notices required by this part 
to BSEE at the following address: 
Renewable Energy Program Coordinator, 
Bureau of Safety and Environmental 
Enforcement, 45600 Woodland Road, 
Sterling, VA 20166. 

(b) Unless otherwise stated, you must 
submit one paper copy and one 
electronic copy of all applications, 
reports, or notices required by this part. 

§ 285.111 When and how does BSEE 
charge me processing fees on a case-by- 
case basis? 

(a) BSEE will charge a processing fee 
on a case-by-case basis under the 
procedures in this section with regard to 
any application or request under this 
part if we decide at any time that the 
preparation of a particular document or 
study is necessary for the application or 
request and it will have a unique 
processing cost. 

(1) Processing costs will include 
contract oversight and efforts to review 
and approve documents prepared by 
contractors, whether the contractor is 
paid directly by the applicant or 
through BSEE. 

(2) We may apply a standard overhead 
rate to direct processing costs. 

(b) We will assess the ongoing 
processing fee for each individual 
application or request according to the 
following procedures: 

(1) Before we process your application 
or request, we will give you a written 
estimate of the proposed fee based on 
reasonable processing costs. 

(2) You may comment on the 
proposed fee. 

(3) You may: 
(i) Ask for our approval to perform, or 

to directly pay a contractor to perform, 
all or part of any document, study, or 
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other activity according to standards we 
specify, thereby reducing our costs for 
processing your application or request; 
or 

(ii) Ask to pay us to perform, or 
contract for, all or part of any document, 
study, or other activity. 

(4) We will then give you the final 
estimate of the processing fee amount 
with payment terms and instructions 
after considering your comments and 
any BSEE-approved work you will do. 

(i) If we encounter higher or lower 
processing costs than anticipated, we 
will re-estimate our reasonable 
processing costs following the 
procedures in paragraphs (b)(1) through 
(4) of this section, but we will not stop 
ongoing processing unless you do not 
pay in accordance with paragraph (b)(5) 
of this section. 

(ii) Once processing is complete, we 
will refund to you the amount of money 
that we did not spend on processing 
costs. 

(5)(i) Consistent with the payment 
and billing terms provided in the final 
estimate, we will periodically estimate 
what our reasonable processing costs 
will be for a specific period and will bill 
you for that period. Payment is due to 
us 30 days after you receive your bill. 
We will stop processing your document 
if you do not pay the bill by the date 
payment is due. 

(ii) If a periodic payment turns out to 
be more or less than our reasonable 
processing costs for the period, we will 
adjust the next billing accordingly or 
make a refund. Do not deduct any 
amount from a payment without our 
prior written approval. 

(6) You must pay the entire fee before 
we will issue the final document or take 
final action on your application or 
request. 

(7) You may appeal our estimated 
processing costs in accordance with the 
regulations in 43 CFR part 4. We will 
not process the document further until 
the appeal is resolved, unless you pay 
the fee under protest while the appeal 
is pending. If the appeal results in a 
decision changing the proposed fee, we 
will adjust the fee in accordance with 
paragraph (b)(5)(ii) of this section. If we 
adjust the fee downward, we will not 
pay interest. 

§ 285.112 Definitions. 
Terms used in this part have the 

meanings as defined in this section: 
Affected State means with respect to 

any activities proposed, conducted, or 
approved under this part, any coastal 
State— 

(1) That is, or is proposed to be, the 
site of gathering, transmitting, or 
distributing energy or is otherwise 

receiving, processing, refining, or 
transshipping products, or services 
derived from activities approved under 
this part; 

(2) That is used, or is scheduled to be 
used, as a support base for activities 
approved under this part; or 

(3) In which there is a reasonable 
probability of significant effect on land 
or water uses from activities approved 
under this part. 

Alternate Use refers to the energy- or 
marine-related use of an existing OCS 
facility for activities not otherwise 
authorized by this title or other 
applicable law. 

Alternate Use RUE means a right-of- 
use and easement issued for activities 
authorized under subpart J of this part 
or part 586. 

Archaeological resource means any 
material remains of human life or 
activities that are at least 50 years of age 
and that are of archaeological interest 
(i.e., which are capable of providing 
scientific or humanistic understanding 
of past human behavior, cultural 
adaptation, and related topics through 
the application of scientific or scholarly 
techniques, such as controlled 
observation, contextual measurement, 
controlled collection, analysis, 
interpretation, and explanation). 

BOEM means the Bureau of Ocean 
Energy Management of the Department 
of the Interior. 

BSEE means the Bureau of Safety and 
Environmental Enforcement of the 
Department of the Interior. 

Certified Verification Agent (CVA) 
means an individual or organization, 
experienced in the design, fabrication, 
and installation of offshore marine 
facilities or structures, who will conduct 
specified third-party reviews, 
inspections, and verifications in 
accordance with this part. 

Commercial activities mean, for 
renewable energy leases and grants, all 
activities associated with the generation, 
storage, or transmission of electricity or 
other energy product from a renewable 
energy project on the OCS, and for 
which such electricity or other energy 
product is intended for distribution, 
sale, or other commercial use, except for 
electricity or other energy product 
distributed or sold pursuant to 
technology-testing activities on a 
limited lease. This term also includes 
activities associated with all stages of 
development, including initial site 
characterization and assessment, facility 
construction, and project 
decommissioning. 

Commercial lease means a lease 
issued under 30 CFR part 585 that 
specifies the terms and conditions 

under which a person can conduct 
commercial activities. 

Commercial operations mean the 
generation of electricity or other energy 
product for commercial use, sale, or 
distribution on a commercial lease. 

Decommissioning means removing 
BOEM and BSEE approved facilities and 
returning the site of the lease or grant to 
a condition that meets the requirements 
under subpart I of this part and 30 CFR 
part 585. 

Director means the Director of the 
Bureau of Safety and Environmental 
Enforcement (BSEE), of the U.S. 
Department of the Interior, or an official 
authorized to act on the Director’s 
behalf. 

Facility means an installation that is 
permanently or temporarily attached to 
the seabed of the OCS. Facilities include 
any structures; devices; appurtenances; 
gathering, transmission, and 
distribution cables; pipelines; and 
permanently moored vessels. Any group 
of OCS installations interconnected 
with walkways, or any group of 
installations that includes a central or 
primary installation with one or more 
satellite or secondary installations, is a 
single facility. BOEM and BSEE may 
decide that the complexity of the 
installations justifies their classification 
as separate facilities. 

Grant means a right-of-way, right-of- 
use and easement, or alternate use right- 
of-use and easement issued under the 
provisions of 30 CFR parts 585 or 586. 

Human environment means the 
physical, social, and economic 
components, conditions, and factors 
that interactively determine the state, 
condition, and quality of living 
conditions, employment, and health of 
those affected, directly or indirectly, by 
activities occurring on the OCS. 

Lease means an agreement 
authorizing the use of a designated 
portion of the OCS for activities allowed 
under this part or 30 CFR part 585. The 
term also means the area covered by that 
agreement, when the context requires. 

Lessee means the holder of a lease, a 
BOEM-approved assignee, and, when 
describing the conduct required of 
parties engaged in activities on the 
lease, it also refers to the operator and 
all persons authorized by the holder of 
the lease or operator to conduct 
activities on the lease. 

Limited lease means a lease issued 
under 30 CFR part 585 that specifies the 
terms and conditions under which a 
person may conduct activities on the 
OCS that support the production of 
energy, but do not result in the 
production of electricity or other energy 
product for sale, distribution, or other 
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commercial use exceeding a limit 
specified in the lease. 

Natural resources include, without 
limiting the generality thereof, 
renewable energy, oil, gas, and all other 
minerals (as defined in section 2(q) of 
the OCS Lands Act), and marine animal 
and marine plant life. 

Operator means the individual, 
corporation, or association having 
control or management of activities on 
the lease or grant issued under 30 CFR 
parts 585 or 586. The operator may be 
a lessee, grant holder, or a contractor 
designated by the lessee or holder of a 
grant issued under 30 CFR parts 585 or 
586. 

Outer Continental Shelf (OCS) means 
all submerged lands lying seaward and 
outside of the area of lands beneath 
navigable waters, as defined in section 
2 of the Submerged Lands Act (43 
U.S.C. 1301), whose subsoil and seabed 
appertain to the United States and are 
subject to its jurisdiction and control. 

Person means, in addition to a natural 
person, an association (including 
partnerships and joint ventures); a 
Federal agency; a State; a political 
subdivision of a State; a Native 
American Tribal government; or a 
private, public, or municipal 
corporation. 

Project, for the purposes of defining 
the source of revenues to be shared, 
means a lease ROW, RUE, or Alternate 
Use RUE on which the activities 
authorized under this part or 30 CFR 
parts 585 or 586 are conducted on the 
OCS. The term ‘‘project’’ may be used 
elsewhere in this rule to refer to these 
same authorized activities, the facilities 
used to conduct these activities, or to 
the geographic area of the project, i.e., 
the project area. 

Project easement means an easement 
to which, upon approval of your 
Construction and Operations Plan (COP) 
or General Activities Plan (GAP), you 
are entitled as part of the lease for the 
purpose of installing, gathering, 
transmission, and distribution cables, 
pipelines, and appurtenances on the 
OCS as necessary for the full enjoyment 
of the lease. 

Renewable energy means energy 
resources other than oil and gas and 
minerals as defined in 30 CFR part 580. 
Such resources include, but are not 
limited to, wind, solar, and ocean 
waves, tides, and current. 

Revenues mean bonuses, rents, 
operating fees, and similar payments 
made in connection with a project or 
project area. It does not include 
administrative fees such as those 
assessed for cost recovery, civil 
penalties, and forfeiture of financial 
assurance. 

Right-of-use and easement (RUE) 
grant means an easement issued by 
BOEM under 30 CFR parts 585 or 586 
that authorizes use of a designated 
portion of the OCS to support activities 
on a lease or other use authorization for 
renewable energy activities. The term 
also means the area covered by the 
authorization. 

Right-of-way (ROW) grant means an 
authorization issued by BOEM under 30 
CFR part 585 to use a portion of the OCS 
for the construction and use of a cable 
or pipeline for the purpose of gathering, 
transmitting, distributing, or otherwise 
transporting electricity or other energy 
product generated or produced from 
renewable energy, but does not 
constitute a project easement under 30 
CFR part 585. The term also means the 
area covered by the authorization. 

Secretary means the Secretary of the 
Interior or an official authorized to act 
on the Secretary’s behalf. 

Significant archaeological resource 
means an archaeological resource that 
meets the criteria of significance for 
eligibility for listing in the National 
Register of Historic Places, as defined in 
36 CFR 60.4, or its successor. 

Site assessment activities mean those 
initial activities conducted to 
characterize a site on the OCS, such as 
resource assessment surveys (e.g., 
meteorological and oceanographic) or 
technology testing, involving the 
installation of bottom-founded facilities. 

We, us, and our refer to the Bureau of 
Safety and Environmental Enforcement 
of the Department of the Interior, or its 
possessive, depending on the context. 

You and your means an applicant, 
lessee, the operator, or designated 
operator, ROW grant holder, RUE grant 
holder, or Alternate Use RUE grant 
holder under 30 CFR parts 585 or 586, 
or the designated agent of any of these, 
or the possessive of each, depending on 
the context. The terms you and your also 
include contractors and subcontractors 
of the entities specified in the preceding 
sentence. 

§ 285.113 How will data and information 
obtained by BSEE under this part be 
disclosed to the public? 

(a) BSEE will make data and 
information available in accordance 
with the requirements and subject to the 
limitations of the Freedom of 
Information Act (FOIA) (5 U.S.C. 552) 
and the regulations contained in 43 CFR 
part 2. 

(b) BSEE will not release such data 
and information that we have 
determined is exempt from disclosure 
under exemption 4 of FOIA. We will 
review such data and information and 
objections of the submitter by the 

following schedule to determine 
whether release at that time will result 
in substantial competitive harm or 
disclosure of trade secrets. 

If you have a 
. . . 

Then BSEE will review data 
and information for possible 
release: 

(1) Commer-
cial lease.

At the earlier of: 
(i) 3 years after the initiation 

of commercial generation; 
or 

(ii) 3 years after the lease 
terminates. 

(2) Limited 
lease.

At 3 years after the lease 
terminates. 

(3) ROW or 
RUE grant.

At the earliest of: 
(i) 10 years after the ap-

proval of the grant; 
(ii) Grant termination; or 
(iii) 3 years after the comple-

tion of construction activi-
ties. 

(c) After considering any objections 
from the submitter, if we determine that 
release of such data and information 
will result in: 

(1) No substantial competitive harm 
or disclosure of trade secrets, then the 
data and information will be released. 

(2) Substantial competitive harm or 
disclosure of trade secrets, then the data 
and information will not be released at 
that time but will be subject to further 
review every 3 years thereafter. 

§ 285.114 Paperwork Reduction Act 
statements—information collection. 

(a) The Office of Management and 
Budget (OMB) has approved the 
information collection requirements in 
this part under 44 U.S.C. 3501, et seq., 
and assigned OMB Control Number 
xxxx-xxxx (expiration MONTH xx, 
xxxx). The table in paragraph (e) of this 
section lists the subparts in the rule 
requiring the information and its title, 
summarizes the reasons for collecting 
the information, and summarizes how 
BSEE uses the information. 

(b) Respondents are primarily 
renewable energy applicants, lessees, 
ROW grant holders, RUE grant holders, 
Alternate Use RUE grant holders, and 
operators. The requirement to respond 
to the information collection in this part 
is mandated under subsection 8(p) of 
the OCS Lands Act. Some responses are 
also required to obtain or retain a 
benefit, or may be voluntary. 

(c) The Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 et seq.) requires us 
to inform the public that an agency may 
not conduct or sponsor, and you are not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 

(d) Comments regarding any aspect of 
the collections of information under this 
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part, including suggestions for reducing 
the burden, should be sent to the 
Information Collection Clearance 

Officer, Bureau of Safety and 
Environmental Enforcement, 45600 
Woodland Road, Sterling, VA 20166. 

(e) BSEE is collecting this information 
for the reasons given in the following 
table: 

30 CFR 285 subpart and title Reasons for collecting information and how used 

(1) Subpart A—General Provisions To inform BSEE of actions taken to comply with general operational requirements on the OCS. To ensure 
that operations on the OCS meet statutory and regulatory requirements, are safe and protect the envi-
ronment, and result in diligent development on OCS leases. 

(2) Subpart D—Lease and Grant 
Administration.

To ensure compliance with regulations pertaining to a lease or grant, and suspension of leases and grants. 

(3)Subpart F—Information Require-
ments.

To enable BSEE to comply with Federal laws to ensure the safety of the environment on the OCS. 

(4) Subpart G—Facility Design, 
Fabrication, and Installation.

To enable BSEE to review the final design, fabrication, and installation of facilities on a lease or grant to 
ensure that these facilities are designed, fabricated, and installed according to appropriate standards in 
compliance with BSEE provisions, and where applicable, the approved plan. 

(5) Subpart H—Environmental and 
Safety Management, Inspections, 
and Facility Assessments for Ac-
tivities Conducted Under SAPs, 
COPs, and GAPs.

To ensure that lease and grant operations are conducted in a manner that is safe and protects the envi-
ronment. To ensure compliance with other Federal laws, these regulations, the lease or grant, and ap-
proved plans. 

(6) Subpart I—Decommissioning .... To determine that decommissioning activities comply with regulatory requirements and approvals. To en-
sure that site clearance and platform or pipeline removal are properly performed to protect marine life 
and the environment and do not conflict with other users of the OCS. 

(7) Subpart J—Rights of Use and 
Easement for Energy- and 
Marine- Related Activities Using 
Existing OCS Facilities.

To enable BSEE to review information regarding the design, installation, and operation of RUEs on the 
OCS, to ensure that RUE operations are safe and protect the human, marine, and coastal environment. 
To ensure compliance with other Federal laws, these regulations, the RUE grant, and where applicable, 
the approved plan. 

§ 285.115 Documents incorporated by 
reference. 

Certain material is incorporated by 
reference into this part with the 
approval of the Director of the Federal 
Register under 5 U.S.C. 552(a) and 1 
CFR part 51. All approved incorporation 
by reference (IBR) material is available 
for inspection at BSEE and at the 
National Archives and Records 
Administration (NARA). Contact BSEE 
at: BSEE, 45600 Woodland Road, 
Sterling, Virginia 20166, phone: 703– 
787–1665. For information on the 
availability of this material at NARA, 
visit www.archives.gov/federal-register/ 
cfr/ibr-locations.html or email 
fr.inspection@nara.gov. The material is 
available from the American Petroleum 
Institute (API), 200 Massachusetts 
Avenue NW, Suite 1100, Washington, 
DC 20001–5571; phone (202) 682–8000; 
website: www.api.org or https://
publications.api.org. 

(a) API RP 2A–WSD, Recommended 
Practice for Planning, Designing and 
Constructing Fixed Offshore Platforms— 
Working Stress Design; Twenty-first 
Edition, December 2000; Errata and 
Supplement 1, December 2002; Errata 
and Supplement 2, September 2005; 
Errata and Supplement 3, October 2007. 
IBR approved for § 285.825(a), (b). 

(b) [Reserved] 

§ 285.116 Requests for information on the 
state of the offshore renewable energy 
industry. 

(a) The Director may, from time to 
time, and at the Director’s discretion, 
solicit information from industry and 

other relevant stakeholders (including 
State and local agencies), as necessary, 
to evaluate the state of the offshore 
renewable energy industry, including 
the identification of potential challenges 
or obstacles to its continued 
development. Such requests for 
information may relate to the 
identification of environmental, 
technical, regulatory, or economic 
matters that promote or detract from 
continued development of renewable 
energy technologies on the OCS. From 
the information received, the Director 
may evaluate potential refinements to 
the OCS alternative energy program that 
promote development of the industry in 
a safe and environmentally responsible 
manner. 

(b) BSEE will publish such requests 
for information by the Director in the 
Federal Register. 

§ 285.117 [Reserved] 

§ 285.118 What are my appeal rights? 

(a) Any party adversely affected by a 
BSEE official’s final decision or order 
issued under the regulations of this part 
may appeal that decision or order to the 
Interior Board of Land Appeals. The 
appeal must conform with the 
procedures found in 30 CFR part 290 
and 43 CFR part 4, subpart E. 

(b) A decision will remain in full 
force and effect during the period in 
which an appeal may be filed and 
during an appeal, unless a stay is 
granted pursuant to 43 CFR part 4. 

Subparts B and C [Reserved] 

Subpart D—Lease and Grant 
Administration 

Noncompliance and Cessation Orders 

§ 285.400 What happens if I fail to comply 
with this part? 

(a) BSEE may take appropriate 
corrective action under this part if you 
fail to comply with applicable 
provisions of Federal law, the 
regulations in this part, other applicable 
regulations, any order of the Director, 
the provisions of a lease or grant issued 
under 30 CFR parts 585 or 586, or the 
requirements of an approved plan or 
other approval under this part or 30 CFR 
parts 585 or 586. 

(b) BSEE may issue to you a notice of 
noncompliance if we determine that 
there has been a violation of the 
regulations in this part, any order of the 
Director, or any provision of your lease, 
grant or other approval issued under 
this part or 30 CFR parts 585 or 586. 
When issuing a notice of 
noncompliance, BSEE will serve you at 
your last known address. 

(c) A notice of noncompliance will 
tell you how you failed to comply with 
this part, any order of either Director, 
and/or the provisions of your lease, 
grant or other approval, and will specify 
what you must do to correct the 
noncompliance and the time limits 
within which you must act. 

(d) Failure of a lessee, operator, or 
grant holder under this part to take the 
actions specified in a notice of 
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noncompliance within the time limit 
specified provides the basis for BSEE to 
issue a cessation order as provided in 
§ 285.401, and/or a cancellation of the 
lease or grant as provided in § 285.437. 

(e) If BSEE determines that any 
incident of noncompliance poses an 
imminent threat of serious or irreparable 
damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance, BSEE may include with its 
notice of noncompliance an order 
directing you to take immediate 
remedial action to alleviate threats and 
to abate the violation and, when 
appropriate, a cessation order. 

(f) BSEE may assess civil penalties, as 
authorized by section 24 of the OCS 
Lands Act, if you fail to comply with 
any provision of this part, or any term 
of a lease, grant, or order issued under 
the authority of this part or 30 CFR parts 
585 or 586, after notice of such failure 
and expiration of any reasonable period 
allowed for corrective action. Civil 
penalties will be determined and 
assessed in accordance with the 
procedures set forth in 30 CFR part 550, 
subpart N. 

(g) You may be subject to criminal 
penalties as authorized by section 24 of 
the OCS Lands Act. 

§ 285.401 When may BSEE issue a 
cessation order? 

(a) BSEE may issue a cessation order 
during the term of your lease or grant 
when you fail to comply with an 
applicable law; regulation; order; or 
provision of a lease, grant, plan, or BSEE 
or BOEM approval. Except as provided 
in § 285.400(e), BSEE will allow you a 
period of time to correct any 
noncompliance before issuing an order 
to cease activities. 

(b) A cessation order will set forth 
what measures you are required to take, 
including reports you are required to 
prepare and submit to BSEE, to receive 
approval to resume activities on your 
lease or grant. 

§ 285.402 What is the effect of a cessation 
order? 

(a) Upon receiving a cessation order, 
you must cease all activities on your 
lease or grant, as specified in the order. 
BSEE may authorize certain activities 
during the period of the cessation order. 

(b) A cessation order will last for the 
period specified in the order or as 
otherwise specified by BSEE. If BSEE 
determines that the circumstances 
giving rise to the cessation order cannot 
be resolved within a reasonable time 
period, the Secretary may initiate 

cancellation of your lease or grant, as 
provided in § 285.437. 

(c) A cessation order does not extend 
the term of your lease or grant for the 
period you are prohibited from 
conducting activities. 

(d) You must continue to make all 
required payments on your lease or 
grant during the period a cessation order 
is in effect. 

§ 285.403–285.405 [Reserved] 

Responsibility for Fulfilling Obligations 

§ 285.406 Who is responsible for fulfilling 
lease and grant obligations? 

(a) When you are not the sole lessee 
or grantee, you and your co-lessee(s) or 
co-grantee(s) are jointly and severally 
responsible for fulfilling your 
obligations under the lease or grant and 
the provisions of this part or 30 CFR 
parts 585 or 586, unless otherwise 
provided in this part. 

(b) If your designated operator fails to 
fulfill any of your obligations under the 
lease or grant and this part or 30 CFR 
parts 585 or 586, BSEE may require you 
or any or all of your co-lessees or co- 
grantees to fulfill those obligations or 
other operational obligations under the 
OCS Lands Act, the lease, grant, or the 
regulations. 

(c) Whenever the regulations in this 
part or 30 CFR parts 585 or 586 require 
the lessee or grantee to conduct an 
activity in a prescribed manner, the 
lessee or grantee and operator (if one 
has been designated) are jointly and 
severally responsible for complying 
with the regulations. 

§ 285.407–285.414 [Reserved] 

Lease or Grant Suspension 

§ 285.415 What is a lease or grant 
suspension? 

(a) A suspension is an interruption of 
the term of your lease or grant that may 
occur as ordered by BSEE, as provided 
in § 285.417; or as approved or ordered 
by BOEM, as provided in 30 CFR 
585.416 and 585.417. 

(b) A suspension extends the term of 
your lease or grant for the length of time 
the suspension is in effect. 

(c) Activities may not be conducted 
on your lease or grant during the period 
of a suspension except as expressly 
authorized under the terms of the 
suspension. 

§ 285.416 [Reserved] 

§ 285.417 When may BSEE order a 
suspension? 

(a) BSEE may order a suspension 
under the following circumstances: 

(1) When necessary to comply with 
judicial decrees prohibiting some or all 
activities under your lease; or 

(2) When continued activities pose an 
imminent threat of serious or irreparable 
harm or damage to natural resources; 
life (including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance. 

(b) If BSEE orders a suspension under 
paragraph (a)(2) of this section, and if 
you wish to resume activities, we may 
require you to conduct a site-specific 
study that evaluates the cause of the 
harm, the potential damage, and the 
available mitigation measures. Other 
requirements and actions may occur: 

(1) You may be required to pay for the 
study; 

(2) You must furnish one paper copy 
and one electronic copy of the study 
and results to us; 

(3) We will make the results available 
to other interested parties and to the 
public; and 

(4) We will use the results of the 
study and any other information that 
become available: 

(i) To decide if the suspension order 
can be lifted; and 

(ii) To determine any actions that you 
must take to mitigate or avoid any 
damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance. 

§ 285.418 How will BSEE issue a 
suspension? 

(a) BSEE will issue a suspension order 
orally or in writing. 

(b) BSEE will send you a written 
suspension order as soon as practicable 
after issuing an oral suspension order. 

(c) The written order will explain the 
reasons for its issuance and describe the 
effect of the suspension order on your 
lease or grant and any associated 
activities. BSEE may authorize certain 
activities during the period of the 
suspension, as set forth in the 
suspension order. 

§ 285.419 What are my immediate 
responsibilities if I receive a suspension 
order? 

You must comply with the terms of a 
suspension order upon receipt and take 
any action prescribed within the time 
set forth therein. 

§ 285.420 What effect does a suspension 
order have on my payments? 

If BSEE orders a suspension, as 
provided in § 285.417, your payments, 
as appropriate for the term that is 
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suspended, will be waived during the 
suspension period. 

§ 285.421 How long will a suspension be in 
effect? 

A suspension will be in effect for the 
period specified by BSEE. If BSEE 
determines that the circumstances 
giving rise to a suspension ordered 
under § 285.417 cannot be resolved 
within 5 years, the Secretary may 
initiate cancellation of the lease or 
grant, as provided in § 285.437. 

§ 285.422–285.432 [Reserved] 

Lease or Grant Termination 

§ 285.433 What must I do after my lease or 
grant terminates? 

(a) After your lease or grant 
terminates, you must: 

(1) Make all payments due; and 
(2) Perform any other outstanding 

obligations under the lease or grant 
within 6 months. 

(b) Within 2 years following 
termination of a lease or grant, you must 
remove or dispose of all facilities, 
installations, and other devices 
permanently or temporarily attached to 
the seabed on the OCS in accordance 
with your Plan approved by BOEM 
under 30 CFR part 585, subpart F, and 
your application approved by BSEE 
under subpart I of this part. 

(c) If you fail to comply with your 
approved decommissioning plan or 
application: 

(1) BOEM may call for the forfeiture 
of your financial assurance; and 

(2) You remain liable for removal or 
disposal costs and responsible for 
accidents or damages that might result 
from such failure. 

§ § 285.434–285.436 [Reserved] 

Lease or Grant Cancellation 

§ 285.437 When can my lease or grant be 
canceled? 

(a) The Secretary will cancel any lease 
or grant issued under 30 CFR parts 585 
or 586 upon proof that it was obtained 
by fraud or misrepresentation, and after 
notice and opportunity to be heard has 
been afforded to the lessee or grant 
holder. 

(b) The Secretary may cancel any 
lease or grant issued under 30 CFR parts 
585 or 586 when: 

(1) The Secretary determines after 
notice and opportunity for a hearing 
that, with respect to the lease or grant 
that would be canceled, the lessee or 
grantee has failed to comply with any 
applicable provision of the OCS Lands 
Act or these regulations; any order of 
the Director; or any term, condition or 
stipulation contained in the lease or 

grant, and that the failure to comply 
continued 30 days (or other period 
BSEE specifies) after you receive notice 
from BSEE. The Secretary will mail a 
notice by registered or certified letter to 
the lessee or grantee at its record post 
office address; 

(2) Required by national security or 
defense; or 

(3) The Secretary determines after 
notice and opportunity for a hearing 
that continued activity under the lease 
or grant: 

(i) Would cause serious harm or 
damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance; 

(ii) That the threat of harm or damage 
would not disappear or decrease to an 
acceptable extent within a reasonable 
period of time; and 

(iii) The advantages of cancellation 
outweigh the advantages of continuing 
the lease or grant in force. 

Subpart E [Reserved] 

Subpart F—Information Requirements 

§ § 285.600–285.601 [Reserved] 

§ 285.602 What records must I maintain? 
Until BOEM releases your financial 

assurance under 30 CFR 585.534, you 
must maintain and provide to BSEE, 
upon request, all data and information 
related to compliance with required 
terms and conditions of your SAP, COP, 
or GAP. 

§ § 285.603–285.613 [Reserved] 

Activities Under an Approved SAP 

§ 285.614 When may I begin conducting 
activities under my approved SAP? 

(a) You may begin conducting the 
activities approved in your SAP 
following BOEM approval of your SAP. 

(b) If you are installing a facility or a 
combination of facilities deemed by 
BOEM to be complex or significant, as 
provided in 30 CFR 585.613(a)(1), you 
must comply with the requirements of 
subpart G of this part and submit your 
safety management system required by 
§ 285.810 before construction may 
begin. 

§ 285.615 What other reports or notices 
must I submit to BSEE under my approved 
SAP? 

(a) You must notify BSEE in writing 
within 30 days of completing 
installation activities approved in your 
SAP. 

(b) You must submit a certification of 
compliance annually (or other 

frequency as determined by BOEM) 
with those terms and conditions of your 
SAP that BOEM identifies under 30 CFR 
585.613(e)(1). Together with your 
certification, you must submit: 

(1) Summary reports that show 
compliance with the terms and 
conditions which require certification; 
and 

(2) A statement identifying and 
describing any mitigation measures and 
monitoring methods and their 
effectiveness. If you identified measures 
that were not effective, you must 
include your recommendations for new 
mitigation measures or monitoring 
methods. 

§ § 285.616–285.630 [Reserved] 

Activities Under an Approved COP 

§ 285.631 When must I initiate activities 
under an approved COP? 

After your COP is approved, you must 
commence construction by the date 
given in the construction schedule 
required by 30 CFR 585.626(b)(21), and 
included as a part of your approved 
COP, unless BOEM approves a deviation 
from your schedule. 

§ 285.632 What documents must I submit 
before I may construct and install facilities 
under my approved COP? 

(a) You must submit to BSEE the 
documents listed in the following table: 

Document: Requirements 
are found in: 

(1) Facility Design Report ..... § 285.701 
(2) Fabrication and Installa-

tion Report ........................ § 285.702 

(b) You must submit your safety 
management system, as required by 
§ 285.810. 

(c) These activities must fall within 
the scope of your approved COP. If they 
do not fall within the scope of your 
approved COP, you will be required to 
submit a revision to your COP, under 30 
CFR 585.634, for BOEM approval before 
commencing the activity. 

§ 285.633 How do I comply with my COP? 
(a) You must submit a certification of 

compliance annually (or other 
frequency as determined by BOEM) 
with certain terms and conditions of 
your COP that BOEM identifies. 
Together with your certification, you 
must submit: 

(1) Summary reports that show 
compliance with the terms and 
conditions which require certification; 
and 

(2) A statement identifying and 
describing any mitigation measures and 
monitoring methods, and their 
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effectiveness. If you identified measures 
that were not effective, then you must 
make recommendations for new 
mitigation measures or monitoring 
methods. 

(b) As provided at § 285.105(i), BSEE 
may require you to submit any 
supporting data and information. 

§ § 285.634–285.635 [Reserved] 

§ 285.636 What notices must I provide 
BSEE following approval of my COP? 

You must notify BSEE in writing of 
the following events, within the time 
periods provided: 

(a) No later than 30 days after 
commencing activities associated with 
the placement of facilities on the lease 
area under a Fabrication and Installation 
Report. 

(b) No later than 30 days after 
completion of construction and 
installation activities under a 
Fabrication and Installation Report. 

(c) At least 7 days before commencing 
commercial operations. 

§ 285.637 When may I commence 
commercial operations on my commercial 
lease? 

If you are conducting activities on 
your lease that: 

(a) Do not require a FERC license (e.g., 
wind), then you may commence 
commercial operations 30 days after the 
CVA or project engineer has submitted 
to BSEE the final Fabrication and 
Installation Report for the fabrication 
and installation review, as provided in 
§ 285.708. 

(b) Require a FERC license or 
exemption, then you may commence 
commercial operations when permitted 
by the terms of your license or 
exemption. 

§ 285.638 What must I do upon completion 
of my commercial operations as approved 
in my COP or FERC license? 

(a) Upon completion of your approved 
activities under your COP, you must 
initiate the decommissioning process as 
set forth in subpart I of this part. You 
must submit your decommissioning 
application as provided in §§ 285.905 
and 285.906. 

(b) Upon completion of your 
approved activities under your FERC 
license, the terms of your FERC license 

will govern your decommissioning 
activities. 

§ § 285.639–285.649 [Reserved] 

Activities Under an Approved GAP 

§ 285.650 When may I begin conducting 
activities under my GAP? 

After BOEM approves your GAP, you 
may begin conducting the approved 
activities that do not involve a project 
easement or the construction of facilities 
on the OCS that BOEM has deemed to 
be complex or significant. 

§ 285.651 When may I construct complex 
or significant OCS facilities on my limited 
lease or any facilities on my project 
easement proposed under my GAP? 

If you are applying for a project 
easement, or installing a facility or a 
combination of facilities on your limited 
lease deemed by BOEM to be complex 
or significant, as provided in 30 CFR 
585.648(a)(1), you also must comply 
with the requirements of subpart G of 
this part and submit your safety 
management system description 
required by § 285.810 before 
construction may begin. 

§ 285.652 [Reserved] 

§ 285.653 What other reports or notices 
must I submit to BSEE under my approved 
GAP? 

(a) You must notify BSEE in writing 
within 30 days after completing 
installation activities approved in your 
GAP 

(b) You must annually (or other 
frequency as determined by BOEM) 
submit a certification of compliance 
with those terms and conditions of your 
GAP that BOEM identifies under 30 CFR 
585.648(e)(1). Together with your 
certification, you must submit: 

(1) Summary reports that show 
compliance with the terms and 
conditions which require certification; 
and 

(2) A statement identifying and 
describing any mitigation measures and 
monitoring methods and their 
effectiveness. If you identified measures 
that were not effective, you must 
include your recommendations for new 
mitigation measures or monitoring 
methods. 

§ § 285.654–285.659 [Reserved] 

Subpart G—Facility Design, 
Fabrication, and Installation 

Reports 

§ 285.700 What reports must I submit to 
BSEE before installing facilities described 
in my approved SAP, COP, or GAP? 

(a) You must submit the following 
reports to BSEE before installing 
facilities described in your approved 
COP (§ 285.632(a)) and, when required 
by 30 CFR part 585, your SAP 
(§ 285.614(b)), or GAP (§ 285.651): 

(1) A Facility Design Report; and 
(2) A Fabrication and Installation 

Report. 
(b) You may begin to fabricate and 

install the approved facilities after BSEE 
notifies you that it has received your 
reports and has no objections. If BSEE 
receives the reports, but does not 
respond with objections within 60 days 
of receipt, or 60 days after BOEM 
approves your SAP, COP, or GAP if you 
submitted your report with the plan, 
BSEE is deemed not to have objections 
to the reports, and you may commence 
fabrication and installation of your 
facility or facilities. 

(c) If BSEE has any objections, we will 
notify you verbally or in writing within 
60 days of receipt of the report. 
Following initial notification of 
objections, BSEE may follow-up with 
written correspondence outlining its 
specific objections to the report and 
request that certain actions be 
undertaken. You cannot commence 
activities addressed in such report until 
you resolve all objections to BSEE’s 
satisfaction. 

§ 285.701 What must I include in my 
Facility Design Report? 

(a) Your Facility Design Report 
provides specific details of the design of 
any facilities, including cables and 
pipelines that are outlined in your 
BOEM-approved SAP, COP, or GAP. 
Your Facility Design Report must 
demonstrate that your design conforms 
to your responsibilities listed in 
§ 285.105(a). You must include the 
following items in your Facility Design 
Report: 

Required documents Required contents Other requirements 

(1) Cover letter ................................ (i) Proposed facility designations; ..........................................................
(ii) Lease, ROW grant or RUE grant number; .......................................
(iii) Area; name and block numbers; and 
(iv) The type of facility 

You must submit 1 paper copy 
and 1 electronic copy. 
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Required documents Required contents Other requirements 

(2) Location plat .............................. (i) Latitude and longitude coordinates, Universal Mercator grid-system 
coordinates, State plane coordinates in the Lambert or Transverse 
Mercator Projection System;.

(ii) Distances in feet from the nearest block lines. These coordinates 
must be based on the NAD (North American Datum) 83 datum 
plane coordinate system; and.

(iii) The location of any proposed project easement. 

Your plat must be drawn to a 
scale of 1 inch equals 100 feet 
and include the coordinates of 
the lease, ROW grant, or RUE 
grant block boundary lines. You 
must submit 1 paper copy and 1 
electronic copy. 

(3) Front, Side, and Plan View 
drawings.

(i) Facility dimensions and orientation; 
(ii) Elevations relative to Mean Lower Low Water; and 
(iii) Pile sizes and penetration. 

Your drawing sizes must not ex-
ceed 11″ × 17″. You must sub-
mit 1 paper copy and 1 elec-
tronic copy. 

(4) Complete set of structural draw-
ings.

The approved for construction fabrication drawings should be sub-
mitted including, e.g.: 

(i) Cathodic protection systems; 
(ii) Jacket design; 
(iii) Pile foundations; 
(iv) Mooring and tethering systems; 
(v) Foundations and anchoring systems; and 
(vi) Associated cable and pipeline designs 

Your drawing sizes must not ex-
ceed 11″ × 17″. You must sub-
mit 1 paper copy and 1 elec-
tronic copy. 

(5) Summary of environmental data 
used for design.

A summary of the environmental data used in the design or analysis 
of the facility. Examples of relevant data include information on: 

(i) Extreme weather; 
(ii) Seafloor conditions; and 
(iii) Waves, wind, current, tides, temperature, snow and ice effects, 

marine growth, and water depth.

You must submit 1 paper copy 
and 1 electronic copy. If you 
submitted these data as part of 
your SAP, COP, or GAP, you 
may reference the plan. 

(6) Summary of the engineering de-
sign data.

(i) Loading information (e.g., live, dead, environmental); 
(ii) Structural information (e.g., design-life; material types; cathodic 

protection systems; design criteria; fatigue life; jacket design; deck 
design; production component design; foundation pilings and tem-
plates, and mooring or tethering systems; fabrication and installa-
tion guidelines); and 

(iii) Location of foundation boreholes and foundation piles; and 
(iv) Foundation information (e.g., soil stability, design criteria) 

You must submit 1 paper copy 
and 1 electronic copy. 

(7) A complete set of design cal-
culations.

Self-explanatory. You must submit 1 paper copy 
and 1 electronic copy. 

(8) Project-specific studies used in 
the facility design or installation.

All studies pertinent to facility design or installation, e.g., oceano-
graphic and soil reports including the results of the surveys re-
quired in 30 CFR 585.610(b), 585.627(a), or 585.645(a).

You must submit 1 paper copy 
and 1 electronic copy. 

(9) Description of the loads im-
posed on the facility.

(i) Loads imposed by jacket; 
(ii) Decks; 
(iii) Production components; 
(iv) Foundations, foundation pilings and templates, and anchoring 

systems; and 
(v) Mooring or tethering systems. 

You must submit 1 paper copy 
and 1 electronic copy. 

(10) Geotechnical Report ................ A list of all data from borings and recommended design parameters. You must submit 1 paper copy 
and 1 electronic copy. 

(b) For any floating facility, your 
design must meet the requirements of 
the U.S. Coast Guard for structural 
integrity and stability (e.g., verification 
of center of gravity). The design must 
also consider: 

(1) Foundations, foundation pilings 
and templates, and anchoring systems; 
and 

(2) Mooring or tethering systems. 
(c) You must provide the location of 

records, as required in § 285.714(c). 
(d) If you are required to use a CVA, 

the Facility Design Report must include 
one paper copy of the following 
certification statement: ‘‘The design of 
this structure has been certified by a 

CVA to be in accordance with accepted 
engineering practices and the approved 
SAP, GAP, or COP as appropriate. The 
certified design and as-built plans and 
specifications will be on file at (given 
location).’’ 

(e) BSEE will withhold trade secrets 
and commercial or financial information 
that is privileged or confidential from 
public disclosure under exemption 4 of 
the FOIA and in accordance with the 
terms of § 285.113. 

§ 285.702 What must I include in my 
Fabrication and Installation Report? 

(a) Your Fabrication and Installation 
Report must describe how your facilities 

will be fabricated and installed in 
accordance with the design criteria 
identified in the Facility Design Report; 
your BOEM-approved SAP, COP, or 
GAP; and generally accepted industry 
standards and practices. Your 
Fabrication and Installation Report must 
demonstrate how your facilities will be 
fabricated and installed in a manner that 
conforms to your responsibilities listed 
in § 285.105(a). You must include the 
following items in your Fabrication and 
Installation Report: 
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Required documents Required contents Other requirements 

(1) Cover letter ................................ (i) Proposed facility designation, lease, ROW grant, or RUE grant 
number; 

(ii) Area, name, and block number; and 
(iii) The type of facility. 

You must submit 1 paper copy 
and 1 electronic copy. 

(2) Schedule .................................... Fabrication and installation. You must submit 1 paper copy 
and 1 electronic copy. 

(3) Fabrication information .............. The industry standards you will use to ensure the facilities are fab-
ricated to the design criteria identified in your Facility Design Re-
port.

You must submit 1 paper copy 
and 1 electronic copy. 

(4) Installation process information Details associated with the deployment activities, equipment, and ma-
terials, including onshore and offshore equipment and support, and 
anchoring and mooring patterns.

You must submit 1 paper copy 
and 1 electronic copy. 

(5) Federal, State, and local per-
mits (e.g., EPA, Army Corps of 
Engineers).

Either 1 copy of the permit or information on the status of the appli-
cation.

You must submit 1 paper copy 
and 1 electronic copy. 

(6) Environmental information ......... (i) Water discharge; 
(ii) Waste disposal; 
(iii) Vessel information; and 
(iv) Onshore waste receiving treatment or disposal facilities. 

You must submit 1 paper copy 
and 1 electronic copy. If you 
submitted these data as part of 
your SAP, COP, or GAP, you 
may reference the plan. 

(7) Project easement ....................... Design of any cables, pipelines, or facilities. Information on burial 
methods and vessels.

You must submit 1 paper copy 
and 1 electronic copy. 

(b) You must provide the location of 
records, as required in § 285.714(c). 

(c) If you are required to use a CVA, 
the Fabrication and Installation Report 
must include one paper copy of the 
following certification statement: ‘‘The 
fabrication and installation of this 
structure has been certified by an 
approved CVA to be in accordance with 
accepted engineering practices and the 
approved SAP, GAP, or COP as 
appropriate. The certified design and as- 
built plans and specifications will be on 
file at (given location).’’ 

(d) BSEE will withhold trade secrets 
and commercial or financial information 
that is privileged or confidential from 
public disclosure under exemption 4 of 
the FOIA and in accordance with the 
terms of § 285.113. 

§ 285.703 What reports must I submit for 
project modifications and repairs? 

(a) You must verify and, in a report 
to us, certify that major repairs and 

major modifications to the project 
conform to accepted engineering 
practices. 

(1) A major repair is a corrective 
action involving structural members 
affecting the structural integrity of a 
portion of or all the facility. 

(2) A major modification is an 
alteration involving structural members 
affecting the structural integrity of a 
portion of or all the facility. 

(b) The report must also identify the 
location of all records pertaining to the 
major repairs or major modifications, as 
required in § 285.714(c). 

(c) BSEE may require you to use a 
CVA for project modifications and 
repairs. 

§ 285.704 [Reserved] 

Certified Verification Agent 

§ 285.705 When must I use a Certified 
Verification Agent (CVA)? 

You must use a CVA to review and 
certify the Facility Design Report, the 

Fabrication and Installation Report, and 
the Project Modifications and Repairs 
Report. 

(a) You must use a CVA to: 
(1) Ensure that your facilities are 

designed, fabricated, and installed in 
conformance with accepted engineering 
practices and the Facility Design Report 
and Fabrication and Installation Report; 

(2) Ensure that repairs and major 
modifications are completed in 
conformance with accepted engineering 
practices; and 

(3) Provide BSEE immediate reports of 
all incidents that affect the design, 
fabrication, and installation of the 
project and its components. 

(b) BSEE may waive the requirement 
that you use a CVA if you can 
demonstrate the following: 

If you demonstrate that . . . Then BSEE may waive the require-
ment for a CVA for the following: 

(1) The facility design conforms to a standard design that has been used successfully in a similar environ-
ment, and the installation design conforms to accepted engineering practices.

The design of your structure(s). 

(2) The manufacturer has successfully manufactured similar facilities, and the facility will be fabricated in 
conformance with accepted engineering practices.

The fabrication of your structure(s). 

(3) The installation company has successfully installed similar facilities in a similar offshore environment, 
and your structure(s) will be installed in conformance with accepted engineering practices.

The installation of your structure(s). 

(4) Repairs and major modifications will be completed in conformance with accepted engineering practices The repair or major modification of 
your structure(s). 

(c) You must submit a request to 
waive the requirement to use a CVA to 
BSEE in writing with your SAP under 
30 CFR 585.610(a)(9), COP under 30 

CFR 585.626(b)(20), or GAP under 30 
CFR 585.645(c)(5). 

(1) BSEE will review your request to 
waive the use of the CVA and will 
notify you of its decision along with 

BOEM’s decision on your SAP, COP, or 
GAP. 

(2) If BSEE does not waive the 
requirement for a CVA, you may file an 
appeal per § 285.118. 
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(3) If BSEE waives the requirement 
that you use a CVA, your project 
engineer must perform the same duties 
and responsibilities as the CVA, except 
as otherwise provided. 

§ 285.706 How do I nominate a CVA for 
BSEE approval? 

(a) You must nominate a CVA for 
BSEE approval as part of your COP per 
30 CFR 585.626(b)(20), and when 
required, as part of your SAP per 30 
CFR 585.610(a)(9) or GAP per 30 CFR 
585.645(c)(5). You must use a CVA to 
review and certify the Facility Design 
Report, the Fabrication and Installation 
Report, and the Project Modifications 
and Repairs Report per this subpart. 
You must specify whether the CVA 
nomination is for the Facility Design 
Report, Fabrication and Installation 
Report, Project Modifications and 
Repairs Report, or for any combination 
of these. 

(b) For each CVA that you nominate, 
you must submit to BSEE a list of 
documents used in your design that you 
will forward to the CVA and a 
qualification statement that includes the 
following: 

(1) Previous experience in third-party 
verification or experience in the design, 
fabrication, installation, or major 
modification of offshore energy 
facilities; 

(2) Technical capabilities of the 
individual or the primary staff for the 
specific project; 

(3) Size and type of organization or 
corporation; 

(4) In-house availability of, or access 
to, appropriate technology (including 
computer programs, hardware, and 
testing materials and equipment); 

(5) Ability to perform the CVA 
functions for the specific project 
considering current commitments; 

(6) Previous experience with BOEM 
and BSEE requirements and procedures, 
if any; and 

(7) The level of work to be performed 
by the CVA. 

(c) Individuals or organizations acting 
as CVAs must not function in any 
capacity that will create a conflict of 
interest, or the appearance of a conflict 
of interest. 

(d) The verification must be 
conducted by or under the direct 
supervision of registered professional 
engineers. 

(e) BSEE will approve or disapprove 
your CVA as part of BOEM’s review of 
your COP or, when required, of your 
SAP or GAP. 

(f) You must nominate a new CVA for 
BSEE approval if the previously 
approved CVA: 

(1) Is no longer able to serve in a CVA 
capacity for the project; or 

(2) No longer meets the requirements 
for a CVA set forth in this subpart. 

§ 285.707 What are the CVA’s primary 
duties for facility design review? 

If you are required to use a CVA: 
(a) The CVA must use good 

engineering judgment and practices in 
conducting an independent assessment 
of the design of the facility. The CVA 
must certify in the Facility Design 
Report to BSEE that the facility is 
designed to withstand the 
environmental and functional load 
conditions appropriate for the intended 
service life at the proposed location. 

(b) The CVA must conduct an 
independent assessment of all proposed: 

(1) Planning criteria; 
(2) Operational requirements; 
(3) Environmental loading data; 
(4) Load determinations; 
(5) Stress analyses; 
(6) Material designations; 
(7) Soil and foundation conditions; 
(8) Safety factors; and 
(9) Other pertinent parameters of the 

proposed design. 
(c) For any floating facility, the CVA 

must ensure that any requirements of 
the U.S. Coast Guard for structural 
integrity and stability (e.g., verification 
of center of gravity), have been met. The 
CVA must also consider: 

(1) Foundations, foundation pilings 
and templates, and anchoring systems; 
and 

(2) Mooring or tethering systems. 

§ 285.708 What are the CVA’s or project 
engineer’s primary duties for fabrication 
and installation review? 

(a) The CVA or project engineer must 
do all of the following: 

(1) Use good engineering judgment 
and practice in conducting an 
independent assessment of the 
fabrication and installation activities; 

(2) Monitor the fabrication and 
installation of the facility as required by 
paragraph (b) of this section; 

(3) Make periodic onsite inspections 
while fabrication is in progress and 
verify the items required by § 285.709; 

(4) Make periodic onsite inspections 
while installation is in progress and 
satisfy the requirements of § 285.710; 
and 

(5) Certify in a report that project 
components are fabricated and installed 
in accordance with accepted 
engineering practices; your BOEM- 
approved COP, SAP, or GAP (as 
applicable); and the Fabrication and 
Installation Report. 

(i) The report must also identify the 
location of all records pertaining to 
fabrication and installation, as required 
in § 285.714(c); and 

(ii) You may commence commercial 
operations or other approved activities 
30 days after BSEE receives that 
certification report, unless BSEE notifies 
you within that time period of its 
objections to the certification report. 

(b) To comply with paragraph (a)(5) of 
this section, the CVA or project engineer 
must monitor the fabrication and 
installation of the facility to ensure that 
it has been built and installed according 
to the Facility Design Report and 
Fabrication and Installation Report. 

(1) If the CVA or project engineer 
finds that fabrication and installation 
procedures have been changed or design 
specifications have been modified, the 
CVA or project engineer must inform 
you; and 

(2) If you accept the modifications, 
then you must also inform BSEE. 

§ 285.709 When conducting onsite 
fabrication inspections, what must the CVA 
or project engineer verify? 

(a) To comply with § 285.708(a)(3), 
the CVA or project engineer must make 
periodic onsite inspections while 
fabrication is in progress and must 
verify the following fabrication items, as 
appropriate: 

(1) Quality control by lessee (or grant 
holder) and builder; 

(2) Fabrication site facilities; 
(3) Material quality and identification 

methods; 
(4) Fabrication procedures specified 

in the Fabrication and Installation 
Report, and adherence to such 
procedures; 

(5) Welder and welding procedure 
qualification and identification; 

(6) Structural tolerances specified, 
and adherence to those tolerances; 

(7) Nondestructive examination 
requirements and evaluation results of 
the specified examinations; 

(8) Destructive testing requirements 
and results; 

(9) Repair procedures; 
(10) Installation of corrosion- 

protection systems and splash-zone 
protection; 

(11) Erection procedures to ensure 
that overstressing of structural members 
does not occur; 

(12) Alignment procedures; 
(13) Dimensional check of the overall 

structure, including any turrets, turret- 
and-hull interfaces, any mooring line 
and chain and riser tensioning line 
segments; and 

(14) Status of quality-control records 
at various stages of fabrication. 

(b) For any floating facilities, the CVA 
or project engineer must ensure that any 
requirements of the U.S. Coast Guard for 
structural integrity and stability (e.g., 
verification of center of gravity) have 
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been met. The CVA or project engineer 
must also consider: 

(1) Foundations, foundation pilings 
and templates, and anchoring systems; 
and 

(2) Mooring or tethering systems. 

§ 285.710 When conducting onsite 
installation inspections, what must the CVA 
or project engineer do? 

To comply with § 285.708(a)(4), the 
CVA or project engineer must make 
periodic onsite inspections while 
installation is in progress and must, as 
appropriate, verify, witness, survey, or 
check, the installation items required by 
this section. 

(a) The CVA or project engineer must 
verify, as appropriate, all of the 
following: 

(1) Loadout and initial flotation 
procedures; 

(2) Towing operation procedures to 
the specified location, and review the 
towing records; 

(3) Launching and uprighting 
activities; 

(4) Submergence activities; 
(5) Pile or anchor installations; 
(6) Installation of mooring and 

tethering systems; 
(7) Final deck and component 

installations; and 
(8) Installation at the approved 

location according to the Facility Design 
Report and the Fabrication and 
Installation Report. 

(b) For a fixed or floating facility, the 
CVA or project engineer must verify that 
proper procedures were used during the 
following: 

(1) The loadout of the jacket, decks, 
piles, or structures from each fabrication 
site; and 

(2) The actual installation of the 
facility or major modification and the 
related installation activities. 

(c) For a floating facility, the CVA or 
project engineer must verify that proper 
procedures were used during the 
following: 

(1) The loadout of the facility; 
(2) The installation of foundation 

pilings and templates, and anchoring 
systems; and 

(3) The installation of the mooring 
and tethering systems. 

(d) The CVA or project engineer must 
conduct an onsite survey of the facility 
after transportation to the approved 
location. 

(e) The CVA or project engineer must 
spot-check the equipment, procedures, 
and recordkeeping as necessary to 
determine compliance with the 
applicable documents incorporated by 
reference in § 285.115 and the 
regulations under this part. 

§ 285.711 [Reserved] 

§ 285.712 What are the CVA’s or project 
engineer’s reporting requirements? 

(a) The CVA or project engineer must 
prepare and submit to you and BSEE all 
reports required by this subpart. The 
CVA or project engineer must also 
submit interim reports to you and BSEE, 
as requested by BSEE. 

(b) For each report required by this 
subpart, the CVA or project engineer 
must submit one electronic copy and 
one paper copy of each final report to 
BSEE. In each report, the CVA or project 
engineer must: 

(1) Give details of how, by whom, and 
when the CVA or project engineer 
activities were conducted; 

(2) Describe the CVA’s or project 
engineer’s activities during the 
verification process; 

(3) Summarize the CVA’s or project 
engineer’s findings; and 

(4) Provide any additional comments 
that the CVA or project engineer deems 
necessary. 

§ 285.713 What must I do after the CVA or 
project engineer confirms conformance 
with the Fabrication and Installation Report 
on my commercial lease? 

After the CVA or project engineer files 
the certification report, you must notify 
BSEE within 10 business days after 
commencing commercial operations. 

§ 285.714 What records relating to SAPs, 
COPs, and GAPs must I keep? 

(a) Until BOEM releases your 
financial assurance under 30 CFR 
585.534, you must compile, retain, and 
make available to BSEE, within the time 
specified by BSEE, all of the following: 

(1) The as-built drawings; 
(2) The design assumptions and 

analyses; 
(3) A summary of the fabrication and 

installation examination records; 
(4) The inspection results from the 

inspections and assessments required by 
§§ 285.820 through 285.825; and 

(5) Records of repairs not covered in 
the inspection report submitted under 
§ 285.824(b)(3). 

(b) You must record and retain the 
original material test results of all 
primary structural materials during all 
stages of construction until BOEM 
releases your financial assurance under 
30 CFR 585.534. Primary material is 
material that, should it fail, would lead 
to a significant reduction in facility 
safety, structural reliability, or operating 
capabilities. Items such as steel 
brackets, deck stiffeners and secondary 
braces or beams would not generally be 
considered primary structural members 
(or materials). 

(c) You must provide BSEE with the 
location of these records in the 

certification statement, as required in 
§§ 285.701(c), 285.703(b), and 
285.708(a)(5)(i). 

Subpart H—Environmental and Safety 
Management, Inspections, and Facility 
Assessments for Activities Conducted 
Under SAPs, COPs and GAPs 

§ 285.800 How must I conduct my 
activities to comply with safety and 
environmental requirements? 

(a) You must conduct all activities on 
your lease or grant under this part in a 
manner that conforms with your 
responsibilities in § 285.105(a), and 
using: 

(1) Trained personnel; and 
(2) Technologies, precautions, and 

techniques that will not cause undue 
harm or damage to natural resources, 
including their physical, atmospheric, 
and biological components. 

(b) You must certify compliance with 
those terms and conditions identified in 
your approved SAP, COP, or GAP, as 
required under § 285.615(b), 
§ 285.633(a), or § 285.653(b). 

§ 285.801 How must I conduct my 
approved activities to protect marine 
mammals, threatened and endangered 
species, and designated critical habitat? 

You must comply with all measures 
required under 30 CFR 585.701. 

§ 285.802 What must I do if I discover a 
potential archaeological resource while 
conducting my approved activities? 

You must comply with all measures 
required under 30 CFR 585.702. 

§ 285.803 How must I conduct my 
approved activities to protect essential fish 
habitats identified and described under the 
Magnuson-Stevens Fishery Conservation 
and Management Act? 

You must comply with all measures 
required under 30 CFR 585.703. 

§§ 285.804–285.809 [Reserved] 

Safety Management Systems 

§ 285.810 What must I include in my Safety 
Management System? 

You must submit a description of the 
safety management system you will use 
with your COP (provided under 30 CFR 
585.627(d)) and, when required by this 
part, your SAP (as provided in 
§ 285.614(b)) or GAP (as provided in 
§ 285.651). You must describe: 

(a) How you will ensure the safety of 
personnel or anyone on or near your 
facilities; 

(b) Remote monitoring, control, and 
shut down capabilities; 

(c) Emergency response procedures; 
(d) Fire suppression equipment, if 

needed; 
(e) How and when you will test your 

safety management system; and 
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(f) How you will ensure personnel 
who operate your facilities are properly 
trained. 

§ 285.811 When must I follow my Safety 
Management System? 

Your safety management system must 
be fully functional when you begin 
activities described in your approved 
COP, SAP, or GAP. You must conduct 
all activities described in your approved 
COP, SAP, or GAP in accordance with 
the safety management system you 
described, as required by § 285.810. 

§ 285.812 [Reserved] 

Maintenance and Shutdowns 

§ 285.813 When do I have to report 
removing equipment from service? 

(a) The removal of any equipment 
from service may result in BSEE 
applying remedies, as provided in this 
part, when such equipment is necessary 
for implementing your approved plan. 
Such remedies may include an order 
from BSEE requiring you to replace or 
remove such equipment or facilities. 

(b)(1) You must report within 24 
hours when equipment necessary for 
implementing your approved plan is 
removed from service for more than 12 
hours. If you provide an oral 
notification, you must submit a written 
confirmation of this notice within 3- 
business days, as required by 
§ 285.105(c); 

(2) You do not have to report 
removing equipment necessary for 
implementing your plan if the removal 
is part of planned maintenance or repair 
activities; and 

(3) You must notify BSEE when you 
return the equipment to service. 

§ 285.814 [Reserved] 

Equipment Failure and Adverse 
Environmental Effects 

§ 285.815 What must I do if I have facility 
damage or an equipment failure? 

(a) If you have facility damage or the 
failure of a pipeline, cable, or other 
equipment necessary for you to 
implement your approved plan, you 
must make repairs as soon as 
practicable. If you have a major repair, 
you must submit a report of the repairs 
to BSEE, as required in § 285.703. 

(b) If you are required to report any 
facility damage or failure under 
§ 285.831, BOEM may require you to 
revise your SAP, COP, or GAP to 
describe how you will address the 
facility damage or failure as required by 
30 CFR 585.634 (COP), 585.617 (SAP), 
or 585.655 (GAP). You must submit a 
report of the repairs to BSEE, as 
required in § 285.703. 

(c) BSEE may require that you analyze 
cable, pipeline, or facility damage or 
failure to determine the cause. If 
requested by BSEE, you must submit a 
comprehensive written report of the 
failure or damage to BSEE as soon as 
available. 

§ 285.816 What must I do if environmental 
or other conditions adversely affect a cable, 
pipeline, or facility? 

If environmental or other conditions 
adversely affect a cable, pipeline, or 
facility so as to endanger the safety or 
the environment, you must: 

(a) Submit a plan of corrective action 
to BSEE within 30 days of the discovery 
of the adverse effect. 

(b) Take remedial action as described 
in your corrective action plan. 

(c) Submit to the BSEE a report of the 
remedial action taken within 30 days 
after completion. 

§ § 285.817–285.819 [Reserved] 

Inspections and Assessments 

§ 285.820 Will BSEE conduct inspections? 
BSEE will inspect OCS facilities and 

any vessels engaged in activities 
authorized under this part. We conduct 
these inspections: 

(a) To verify that you are conducting 
activities in compliance with subsection 
8(p) of the OCS Lands Act; the 
regulations in this part; the terms, 
conditions, and stipulations of your 
lease or grant; approved plans; and 
other applicable laws and regulations. 

(b) To determine whether proper 
safety equipment has been installed and 
is operating properly according to your 
safety management system, as required 
in § 285.810. 

§ 285.821 Will BSEE conduct scheduled 
and unscheduled inspections? 

BSEE will conduct both scheduled 
and unscheduled inspections. 

§ 285.822 What must I do when BSEE 
conducts an inspection? 

(a) When BSEE conducts an 
inspection, you must: 

(1) Provide access to all facilities on 
your lease (including your project 
easement) or grant; and 

(2) Make the following available for 
BSEE to inspect: 

(i) The area covered under a lease, 
ROW grant, or RUE grant; 

(ii) All improvements, structures, and 
fixtures on these areas; and 

(iii) All records of design, 
construction, operation, maintenance, 
repairs, or investigations on or related to 
the area. 

(b) You must retain these records in 
paragraph (a)(2)(iii) of this section until 
BOEM releases your financial assurance 

under 30 CFR 585.534 and provide them 
to BSEE upon request, within the time 
period specified by BSEE. 

(c) You must demonstrate to the 
inspector how you are in compliance 
with your safety management system. 

§ 285.823 Will BSEE reimburse me for my 
expenses related to inspections? 

Upon request, BSEE will reimburse 
you for food, quarters, and 
transportation that you provide for our 
representatives while they inspect your 
lease or grant facilities and associated 
activities. You must send us your 
reimbursement request within 90 days 
of the inspection. 

§ 285.824 How must I conduct self- 
inspections? 

(a) You must develop a 
comprehensive annual self-inspection 
plan covering all of your facilities. You 
must keep this plan wherever you keep 
your records and make it available to 
BSEE inspectors upon request. Your 
plan must specify: 

(1) The type, extent, and frequency of 
in-place inspections that you will 
conduct for both the above-water and 
the below-water structures of all 
facilities and pertinent components of 
the mooring systems for any floating 
facilities; and 

(2) How you are monitoring the 
corrosion protection for both the above- 
water and below-water structures. 

(b) You must submit a report annually 
to us no later than November 1 that 
must include: 

(1) A list of facilities inspected in the 
preceding 12 months; 

(2) The type of inspection employed, 
(i.e., visual, magnetic particle, 
ultrasonic testing); and 

(3) A summary of the inspection 
indicating what repairs, if any, were 
needed and the overall structural 
condition of the facility. 

§ 285.825 When must I assess my 
facilities? 

(a) You must perform an assessment 
of the structure, when needed, based on 
the platform assessment initiators listed 
in sections 17.2.1–17.2.5 of API RP 2A– 
WSD (incorporated by reference, see 
§ 285.115). 

(b) You must initiate mitigation 
actions for structures that do not pass 
the assessment process of API RP 2A– 
WSD. 

(c) You may comply with a later 
edition of API RP 2A–WSD only if: 

(1) You show that complying with the 
later edition provides a degree of 
protection, safety, or performance equal 
to or better than what would be 
achieved by compliance with the listed 
edition; and 
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(2) You obtain the prior written 
approval for alternative compliance 
from the authorized BSEE official. 

(d) You must perform other 
assessments as required by BSEE. 

§ § 285.826–285.829 [Reserved] 

Incident Reporting and Investigation 

§ 285.830 What are my incident reporting 
requirements? 

(a) You must report all incidents 
listed in § 285.831 to BSEE, according to 
the reporting requirements for these 
incidents in §§ 285.832 through 
285.833. 

(b) These reporting requirements 
apply to incidents that occur on the area 
covered by your lease or grant and that 
are related to activities resulting from 
the exercise of your rights under your 
lease or grant. 

(c) Nothing in this subpart relieves 
you from providing notices and reports 
of incidents that may be required by 
other regulatory agencies. 

(d) You must report all spills of oil or 
other liquid pollutants in accordance 
with § 254.46 of this chapter. 

§ 285.831 What incidents must I report, 
and when must I report them? 

(a) You must report the following 
incidents to us immediately via oral 
communication, and provide a written 
follow-up report (paper copy or 
electronically transmitted) within 15- 
business days after the incident: 

(1) Fatalities; 
(2) Incidents that require the 

evacuation of person(s) from the facility 
to shore or to another offshore facility; 

(3) Fires and explosions; 
(4) Collisions that result in property 

or equipment damage greater than 
$25,000. (Collision means the act of a 
moving vessel (including an aircraft) 
striking another vessel, or striking a 
stationary vessel or object. Property or 
equipment damage means the cost of 
labor and material to restore all affected 
items to their condition before the 
damage, including, but not limited to, 
the OCS facility, a vessel, a helicopter, 
or the equipment. It does not include 
the cost of salvage, cleaning, dry 
docking, or demurrage); 

(5) Incidents involving structural 
damage to an OCS facility that is severe 
enough so that activities on the facility 
cannot continue until repairs are made; 

(6) Incidents involving crane or 
personnel/material handling activities, 
if they result in a fatality, injury, 
structural damage, or significant 
environmental damage; 

(7) Incidents that damage or disable 
safety systems or equipment (including 
firefighting systems); 

(8) Other incidents resulting in 
property or equipment damage greater 
than $25,000; and 

(9) Any other incidents involving 
significant environmental damage, or 
harm. 

(b) You must provide a written report 
of the following incidents to us within 
15 days after the incident: 

(1) Any injuries that result in the 
injured person not being able to return 
to work or to all of their normal duties 
the day after the injury occurred; and 

(2) All incidents that require 
personnel on the facility to muster for 
evacuation for reasons not related to 
weather or drills. 

§ 285.832 How do I report incidents 
requiring immediate notification? 

For an incident requiring immediate 
notification under § 285.831(a), you 
must notify BSEE verbally after aiding 
the injured and stabilizing the situation. 
Your verbal communication must 
provide the following information: 

(a) Date and time of occurrence; 
(b) Identification and contact 

information for the lessee, grant holder, 
or operator; 

(c) Contractor, and contractor 
representative’s name and telephone 
number (if a contractor is involved in 
the incident or injury/fatality); 

(d) Lease number, OCS area, and 
block; 

(e) Platform/facility name and 
number, or cable or pipeline segment 
number; 

(f) Type of incident or injury/fatality; 
(g) Activity at time of incident; and 
(h) Description of the incident, 

damage, or injury/fatality. 

§ 285.833 What are the reporting 
requirements for incidents requiring written 
notification? 

(a) For any incident covered under 
§ 285.831, you must submit a written 
report within 15 days after the incident 
to BSEE. The report must contain the 
following information: 

(1) Date and time of occurrence; 
(2) Identification and contact 

information for each lessee, grant 
holder, or operator; 

(3) Name and telephone number of 
the contractor and the contractor’s 
representative, if a contractor is 
involved in the incident or injury; 

(4) Lease number, OCS area, and 
block; 

(5) Platform/facility name and 
number, or cable or pipeline segment 
number; 

(6) Type of incident or injury; 
(7) Activity at time of incident; 
(8) Description of incident, damage, or 

injury (including days away from work, 

restricted work, or job transfer), and any 
corrective action taken; and 

(9) Property or equipment damage 
estimate (in U.S. dollars). 

(b) You may submit a report or form 
prepared for another agency in lieu of 
the written report required by paragraph 
(a) of this section if the report or form 
contains all required information. 

(c) BSEE may require you to submit 
additional information about an 
incident on a case-by-case basis. 

Subpart I—Decommissioning 

Decommissioning Obligations and 
Requirements 

§ 285.900 Who must meet the 
decommissioning obligations in this 
subpart? 

(a) Lessees are jointly and severally 
responsible for meeting 
decommissioning obligations for 
facilities on their leases, including all 
obstructions, as the obligations accrue 
and until each obligation is met. 

(b) Grant holders are jointly and 
severally liable for meeting 
decommissioning obligations for 
facilities on their grant, including all 
obstructions, as the obligations accrue 
and until each obligation is met. 

§ 285.901 When do I accrue 
decommissioning obligations? 

You accrue decommissioning 
obligations when you are or become a 
lessee or grant holder, and you either 
install, construct, or acquire by a BOEM- 
approved assignment a facility, cable, or 
pipeline, or you create an obstruction to 
other uses of the OCS. 

§ 285.902 What are the general 
requirements for decommissioning for 
facilities authorized under my SAP, COP, or 
GAP? 

(a) Except as otherwise authorized 
under § 285.909, within 2 years 
following termination of a lease or grant, 
you must: 

(1) Remove or decommission all 
facilities, projects, cables, pipelines, and 
obstructions; 

(2) Clear the seafloor of all 
obstructions created by activities on 
your lease, including your project 
easement, or grant. 

(b) Before decommissioning the 
facilities under your SAP, COP, or GAP, 
you must submit a decommissioning 
application to, and receive approval 
from, BSEE. 

(c) The approval of the 
decommissioning concept in the SAP, 
COP, or GAP is not an approval of a 
decommissioning application. However, 
you may submit your complete 
decommissioning application to BSEE 
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simultaneously with the SAP, COP, or 
GAP, so that it may undergo appropriate 
technical and regulatory reviews at that 
time. 

(d) Following approval of your 
decommissioning application, you must 
submit a decommissioning notice under 
§ 285.908 to BSEE at least 60 days before 
commencing decommissioning 
activities. 

(e) If you, your subcontractors, or any 
agent acting on your behalf discovers 
any archaeological resource while 
conducting decommissioning activities, 
you must immediately halt bottom- 
disturbing activities within 1,000 feet of 
the discovery and report the discovery 
to us within 72 hours. BOEM will 
inform you how to conduct 
investigations to determine if the 
resource is significant and how to 
protect it in accordance with 30 CFR 
585.702. You, your subcontractors, or 
any agent acting on your behalf must 
keep the location of the discovery 
confidential and must not take any 
action that may adversely affect the 
archaeological resource until we have 
made an evaluation and told you how 
to proceed. 

(f) Provide BOEM with 
documentation of any coordination 
efforts you have made with the affected 
States, local, and Tribal governments. 

§ 285.903 What are the requirements for 
decommissioning FERC-licensed 
hydrokinetic facilities? 

You must comply with the 
decommissioning requirements in your 
BOEM-issued lease. If you fail to 
comply with the decommissioning 
requirements of your lease then: 

(a) BOEM may call for the forfeiture 
of your bond or other financial 
assurance; 

(b) You remain liable for removal or 
disposal costs and responsible for 
accidents or damages that might result 
from such failure; and 

(c) BSEE may take enforcement action 
under § 285.400. 

§ 285.904 Can I request a departure from 
the decommissioning requirements? 

You may request a departure from the 
decommissioning requirements under 
§ 285.103. 

Decommissioning Applications 

§ 285.905 When must I submit my 
decommissioning application? 

You must submit your 
decommissioning application upon the 
earliest of the following dates: 

(a) Two (2) years before the expiration 
of your lease. 

(b) Ninety (90) days after completion 
of your commercial activities on a 
commercial lease. 

(c) Ninety (90) days after completion 
of your approved activities under a 
limited lease on a ROW grant or RUE 
grant. 

(d) Ninety (90) days after cancellation, 
relinquishment, or other termination of 
your lease or grant. 

§ 285.906 What must my decommissioning 
application include? 

You must provide one paper copy and 
one electronic copy of the application. 
Include the following information in the 
application, as applicable. 

(a) Identification of the applicant 
including: 

(1) Lease operator, ROW grant holder, 
or RUE grant holder; 

(2) Address; 
(3) Contact person and telephone 

number; and 
(4) Shore base. 
(b) Identification and description of 

the facilities, cables, or pipelines you 
plan to remove or propose to leave in 
place, as provided in § 285.909. 

(c) A proposed decommissioning 
schedule for your lease, ROW grant, or 
RUE grant, including the expiration or 
relinquishment date and proposed 
month and year of removal. 

(d) A description of the removal 
methods and procedures, including the 
types of equipment, vessels, and 
moorings (i.e., anchors, chains, lines, 
etc.) you will use. 

(e) A description of your site 
clearance activities. 

(f) Your plans for transportation and 
disposal (including as an artificial reef) 
or salvage of the removed facilities, 
cables, or pipelines and any required 
approvals. 

(g) A description of those resources, 
conditions, and activities that could be 
affected by or could affect your 
proposed decommissioning activities. 
The description must be as detailed as 
necessary to assist BSEE in complying 
with the NEPA and other relevant 
Federal laws. 

(h) The results of any recent biological 
surveys conducted in the vicinity of the 
structure and recent observations of 
turtles or marine mammals at the 
structure site. 

(i) Mitigation measures you will use 
to protect archaeological and sensitive 
biological features during removal 
activities. 

(j) A description of measures you will 
take to prevent unauthorized discharge 
of pollutants, including marine trash 
and debris, into the offshore waters. 

(k) A statement of whether or not you 
will use divers to survey the area after 
removal to determine any effects on 
marine life. 

§ 285.907 How will BSEE process my 
decommissioning application? 

(a) Based upon your inclusion of all 
the information required by § 285.906, 
BSEE will compare your 
decommissioning application with the 
decommissioning general concept in 
your approved SAP, COP, or GAP to 
determine what technical and 
environmental reviews are needed. 

(b) You will likely have to revise your 
SAP, COP, or GAP, and BOEM will 
begin the appropriate NEPA analysis 
and other regulatory reviews as 
required, if BSEE determines that your 
decommissioning application would: 

(1) Result in a significant change in 
the impacts previously identified and 
evaluated in your SAP, COP, or GAP; 

(2) Require any additional Federal 
permits; or 

(3) Propose activities not previously 
identified and evaluated in your SAP, 
COP, or GAP. 

(c) During the review process, we may 
request additional information if we 
determine that the information provided 
is not sufficient to complete the review 
and approval process. 

(d) Upon completion of the technical 
and environmental reviews, we may 
approve, approve with conditions, or 
disapprove your decommissioning 
application. 

(e) If BSEE disapproves your 
decommissioning application, you must 
resubmit your application to address the 
concerns identified by BSEE. 

§ 285.908 What must I include in my 
decommissioning notice? 

(a) The decommissioning notice is 
distinct from your decommissioning 
application and may only be submitted 
following approval of your 
decommissioning application, as 
described in §§ 285.905 through 
285.907. You must submit a 
decommissioning notice at least 60 days 
before you plan to begin 
decommissioning activities. 

(b) Your decommissioning notice 
must include: 

(1) A description of any changes to 
the approved removal methods and 
procedures in your approved 
decommissioning application, including 
changes to the types of vessels and 
equipment you will use; and 

(2) An updated decommissioning 
schedule. 

(c) BSEE will review your 
decommissioning notice and may 
require you to resubmit a 
decommissioning application if BSEE 
determines that your decommissioning 
activities would: 

(1) Result in a significant change in 
the impacts previously identified and 
evaluated; 
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(2) Require any additional Federal 
permits; or 

(3) Propose activities not previously 
identified and evaluated. 

Facility Removal 

§ 285.909 When may facilities remain in 
place following termination of a lease or 
grant? 

(a) In your decommissioning 
application, you may request that 
certain facilities authorized in your 
lease or grant remain in place for other 
activities authorized in this part, 
elsewhere in this subchapter, or by 
other applicable Federal law. 

(b) Except as provided in paragraph 
(c) of this section, if BOEM authorizes 
facilities to remain in place, the former 
lessee or grantee under this part remains 
jointly and severally liable for 
decommissioning the facility unless 
satisfactory evidence is provided to 
BOEM showing that another party has 
assumed that responsibility and has 
secured adequate financial assurances. 

(c) In your decommissioning 
application, identify facilities 
authorized by BOEM to be converted to 
an artificial reef or otherwise toppled in 
place. 

§ 285.910 What must I do when I remove 
my facility? 

(a) You must remove all facilities to 
a depth of 15 feet below the mudline, 
unless otherwise authorized by BSEE. 

(b) Within 60 days after you remove 
a facility, you must verify to BSEE that 
you have cleared the site. 

§ 285.911 [Reserved] 

Decommissioning Report 

§ 285.912 After I remove a facility, cable, or 
pipeline, what information must I submit? 

Within 60 days after you remove a 
facility, cable, or pipeline, you must 
submit a written report to BSEE that 
includes the following: 

(a) A summary of the removal 
activities, including the date they were 
completed; 

(b) A description of any mitigation 
measures you took; and 

(c) If you used explosives, a statement 
signed by your authorized 
representative that certifies that the 
types and amount of explosives you 
used in removing the facility were 
consistent with those in the approved 
decommissioning application. 

Compliance With an Approved 
Decommissioning Application 

§ 285.913 What happens if I fail to comply 
with my approved decommissioning 
application? 

If you fail to comply with your 
approved decommissioning plan or 
application: 

(a) BOEM may call for the forfeiture 
of your bond or other financial 
assurance; 

(b) You remain liable for removal or 
disposal costs and responsible for 
accidents or damages that might result 
from such failure; and 

(c) BSEE may take enforcement action 
under § 285.400. 

Subpart J—Rights of Use and 
Easement for Energy- and Marine- 
Related Activities Using Existing OCS 
Facilities 

Regulated Activities 

§ 285.1000 What activities does this 
subpart regulate? 

This subpart provides the general 
provisions for regulating activities that 
use (or propose to use) an existing OCS 
facility for energy- or marine-related 
purposes, that are not otherwise 
authorized under any other part of this 
subchapter or any other applicable 
Federal statute. Activities authorized 
under any other part of this subchapter 
or under any other Federal law that use 
(or propose to use) an existing OCS 
facility are not subject to this subpart. 

§ § 285.1001–285.1013 [Reserved] 

Alternate Use RUE Administration 

§ 285.1014 When will BSEE suspend an 
Alternate Use RUE? 

(a) BSEE may suspend an Alternate 
Use RUE if: 

(1) Necessary to comply with judicial 
decrees; 

(2) Continued activities pursuant to 
the Alternate Use RUE pose an 
imminent threat of serious or irreparable 
harm or damage to natural resources; 
life (including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance; or 

(3) Operation of the existing OCS 
facility that is subject to the Alternate 
Use RUE has been suspended or 
temporarily prohibited and we have 
determined that continued activities 
under the Alternate Use RUE are unsafe 
or cause undue interference with the 
operation of the original OCS Lands Act 
approved activity. 

(b) A suspension will extend the term 
of your Alternate Use RUE grant for the 
period of the suspension. 

§ 285.1015 [Reserved] 

§ 285.1016 When will an Alternate Use 
RUE be cancelled? 

The Secretary may cancel an 
Alternate Use RUE if it is determined, 
after notice and opportunity to be heard: 

(a) You no longer qualify to hold an 
Alternate Use RUE; 

(b) You failed to provide any 
additional financial assurance required 
by BOEM, replace or provide additional 
coverage for a de-valued bond, or 
replace a lapsed or forfeited bond 
within the prescribed time period; 

(c) Continued activity under the 
Alternate Use RUE is likely to cause 
serious harm or damage to natural 
resources; life (including human and 
wildlife); property; the marine, coastal, 
or human environment; or sites, 
structures, or objects of historical or 
archaeological significance; 

(d) Continued activity under the 
Alternate Use RUE is determined to be 
adversely impacting the original OCS 
Lands Act approved activities on the 
existing OCS facility; 

(e) You failed to comply with any of 
the terms and conditions of your 
approved Alternate Use RUE or your 
approved plan; or 

(f) You otherwise failed to comply 
with applicable laws or regulations. 

§ 285.1017 [Reserved] 

Decommissioning an Alternate Use RUE 

§ 285.1018 Who is responsible for 
decommissioning an OCS facility subject to 
an Alternate Use RUE? 

(a) The holder of an Alternate Use 
RUE is responsible for all 
decommissioning obligations that 
accrue following the issuance of the 
Alternate Use RUE and which pertain to 
the Alternate Use RUE. 

(b) The lessee under the lease 
originally issued under 30 CFR chapter 
V will remain responsible for 
decommissioning obligations that 
accrued before issuance of the Alternate 
Use RUE, as well as for 
decommissioning obligations that 
accrue following issuance of the 
Alternate Use RUE to the extent 
associated with continued activities 
authorized under other parts of this 
title. 

§ 285.1019 What are the decommissioning 
requirements for an Alternate Use RUE? 

(a) Decommissioning requirements 
will be determined by BOEM and BSEE 
on a case-by-case basis, and will be 
included in the terms of the Alternate 
Use RUE. 

(b) Decommissioning activities must 
be completed within 1 year of 
termination of the Alternate Use RUE. 
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(c) If you fail to satisfy all 
decommissioning requirements within 
the prescribed time period, BOEM will 
call for the forfeiture of your bond or 
other financial guarantee, and you will 
remain liable for all accidents or 
damages that might result from such 
failure. 

Chapter V—Bureau of Ocean Energy 
Management 

■ 2. Revise part 585 to read as follows: 

PART 585—RENEWABLE ENERGY ON 
THE OUTER CONTINENTAL SHELF 

Subpart A—General Provisions 
Sec. 
585.100 Authority. 
585.101 What is the purpose of this part? 
585.102 What are BOEM’s responsibilities 

under this part? 
585.103 When may BOEM prescribe or 

approve departures from the regulations 
in this part? 

585.104 Do I need a BOEM lease or other 
authorization to produce or support the 
production of electricity or other energy 
product from a renewable energy 
resource on the OCS? 

585.105 What are my responsibilities under 
this part? 

585.106 What happens if I fail to comply 
with this part? 

585.107 Who can hold a lease or grant 
under this part? 

585.108 How do I show that I am qualified 
to be a lessee or grant holder? 

585.109 When must I notify BOEM if an 
action has been filed alleging that I am 
insolvent or bankrupt? 

585.110 When must I notify BOEM of 
mergers, name changes, or changes of 
business form? 

585.111 How do I submit plans, 
applications, reports, or notices required 
by this part? 

585.112 When and how does BOEM charge 
me processing fees on a case-by-case 
basis? 

585.113 Definitions. 
585.114 How will data and information 

obtained by BOEM under this part be 
disclosed to the public? 

585.115 Paperwork Reduction Act 
Statements—Information Collection. 

585.116 Requests for Information on the 
State of the Offshore Renewable Energy 
Industry. 

585.117 [Reserved] 
585.118 What are my appeal rights? 

Subpart B—Issuance of OCS Renewable 
Energy Leases 
General Lease Information 

585.200 What rights are granted with a 
lease issued under this part? 

585.201 How will BOEM issue leases? 
585.202 What types of leases will BOEM 

issue? 
585.203 With whom will BOEM consult 

before issuance of a lease? 
585.204 What areas are available for leasing 

consideration? 
585.205 How will leases be mapped? 

585.206 What is the lease size? 
585.207–585.209 [Reserved] 

Competitive Lease Process 

585.210 How does BOEM initiate the 
competitive leasing process? 

585.211 What is the process for competitive 
issuance of leases? 

585.212 What is the process BOEM will 
follow if there is reason to believe that 
competitors have withdrawn before the 
Final Sale Notice is issued? 

585.213 What must I submit in response to 
a Request for Interest or a Call for 
Information and Nominations? 

585.214 What will BOEM do with 
information from the Requests for 
Information or Calls for Information and 
Nominations? 

585.215 What areas will BOEM offer in a 
lease sale? 

585.216 What information will BOEM 
publish in the Proposed Sale Notice and 
Final Sale Notice? 

585.217–585.219 [Reserved] 

Competitive Lease Award Process 

585.220 What auction format may BOEM 
use in a lease sale? 

585.221 What bidding systems may BOEM 
use for commercial leases and limited 
leases? 

585.222 What does BOEM do with my bid? 
585.223 What does BOEM do if there is a 

tie for the highest bid? 
585.224 What happens if BOEM accepts my 

bid? 
585.225 What happens if my bid is rejected, 

and what are my appeal rights? 
585.226–585.229 [Reserved] 

Noncompetitive Lease Award Process 

585.230 May I request a lease if there is no 
Call? 

585.231 How will BOEM process my 
unsolicited request for a noncompetitive 
lease? 

585.232 May I acquire a lease 
noncompetitively after responding to a 
Request for Interest or Call for 
Information and Nominations? 

585.233–585.234 [Reserved] 

Commercial and Limited Lease Terms 

585.235 If I have a commercial lease, how 
long will my lease remain in effect? 

585.236 If I have a limited lease, how long 
will my lease remain in effect? 

585.237 What is the effective date of a 
lease? 

585.238 May I develop my commercial 
lease in phases? 

585.239 Are there any other renewable 
energy research activities that will be 
allowed on the OCS? 

Subpart C—Right-of-Way (ROW) and Right- 
of-Use and Easement (RUE) Grants for 
Renewable Energy Activities 

ROW Grants and RUE Grants 

585.300 What types of activities are 
authorized by ROW grants and RUE 
grants issued under this part? 

585.301 What do ROW grants and RUE 
grants include? 

585.302 What are the general requirements 
for ROW grant and RUE grant holders? 

585.303 How long will my ROW grant or 
RUE grant remain in effect? 

585.304 [Reserved] 

Obtaining ROW Grants and RUE Grants 

585.305 How do I request a ROW grant or 
RUE grant? 

585.306 What action will BOEM take on my 
request? 

585.307 How will BOEM determine 
whether competitive interest exists for 
ROW grants and RUE grants? 

585.308 How will BOEM conduct an 
auction for ROW grants and RUE grants? 

585.309 When will BOEM issue a 
noncompetitive ROW grant or RUE 
grant? 

585.310 What is the effective date of a ROW 
grant or RUE grant? 

585.311–585.314 [Reserved] 

Financial Requirements for ROW Grants and 
RUE Grants 

585.315 What deposits are required for a 
competitive ROW grant or RUE grant? 

585.316 What payments are required for 
ROW grants or RUE grants? 

Subpart D—Lease and Grant Administration 
585.400–585.404 [Reserved] 

Designation of Operator 

585.405 How do I designate an operator? 
585.406 Who is responsible for fulfilling 

lease and grant obligations? 
585.407 [Reserved] 

Lease or Grant Assignment 

585.408 May I assign my lease or grant 
interest? 

585.409 How do I request approval of a 
lease or grant assignment? 

585.410 How does an assignment affect the 
assignor’s liability? 

585.411 How does an assignment affect the 
assignee’s liability? 

585.412–585.414 [Reserved] 

Lease or Grant Suspension 

585.415 What is a lease or grant 
suspension? 

585.416 How do I request a lease or grant 
suspension? 

585.417 When may BOEM order a 
suspension? 

585.418 How will BOEM issue a 
suspension? 

585.419 What are my immediate 
responsibilities if I receive a suspension 
order? 

585.420 What effect does a suspension 
order have on my payments? 

585.421 How long will a lease or grant 
suspension be in effect? 

Lease or Grant Cancellation 

585.422 When can my lease or grant be 
canceled? 

585.423–585.424 [Reserved] 

Lease or Grant Renewal 

585.425 May I obtain a renewal of my lease 
or grant before it terminates? 

585.426 When must I submit my request for 
renewal? 

585.427 How long is a renewal? 
585.428 What effect does applying for a 

renewal have on my activities and 
payments? 
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585.429 What criteria will BOEM consider 
in deciding whether to renew a lease or 
grant? 

585.430–585.431 [Reserved] 

Lease or Grant Termination 

585.432 When does my lease or grant 
terminate? 

585.433 What must I do after my lease or 
grant terminates? 

585.434 When may BOEM authorize 
facilities to remain in place following 
termination of a lease or grant? 

Lease or Grant Relinquishment 

585.435 How can I relinquish a lease or a 
grant or parts of a lease or grant? 

Lease or Grant Contraction 

585.436 Can BOEM require lease or grant 
contraction? 

Subpart E—Payments and Financial 
Assurance Requirements 

Payments 

585.500 How do I make payments under 
this part? 

585.501 What deposits must I submit for a 
competitively issued lease, ROW grant, 
or RUE grant? 

585.502 What initial payment requirements 
must I meet to obtain a noncompetitive 
lease, ROW grant, or RUE grant? 

585.503 What are the rent and operating fee 
requirements for a commercial lease? 

585.504 How are my payments affected if I 
develop my lease in phases? 

585.505 What are the rent and operating fee 
requirements for a limited lease? 

585.506 What operating fees must I pay on 
a commercial lease? 

585.507 What rent payments must I pay on 
a project easement? 

585.508 What rent payments must I pay on 
ROW grants or RUE grants associated 
with renewable energy projects? 

585.509 Who is responsible for submitting 
lease or grant payments to ONRR? 

585.510 May BOEM reduce or waive my 
lease or grant payments? 

585.511–585.514 [Reserved] 

Financial Assurance Requirements for 
Commercial Leases 

585.515 What financial assurance must I 
provide when I obtain my commercial 
lease? 

585.516 What are the financial assurance 
requirements for each stage of my 
commercial lease? 

585.517 How will BOEM determine the 
amounts of the supplemental and 
decommissioning financial assurance 
requirements associated with 
commercial leases? 

585.518–585.519 [Reserved] 

Financial Assurance for Limited Leases, 
ROW Grants, and RUE Grants 

585.520 What financial assurance must I 
provide when I obtain my limited lease, 
ROW grant, or RUE grant? 

585.521 Do my financial assurance 
requirements change as activities 
progress on my limited lease or grant? 

585.522–585.524 [Reserved] 

Requirements for Financial Assurance 
Instruments 

585.525 What general requirements must a 
financial assurance instrument meet? 

585.526 What instruments other than a 
surety bond may I use to meet the 
financial assurance requirement? 

585.527 May I demonstrate financial 
strength and reliability to meet the 
financial assurance requirement for lease 
or grant activities? 

585.528 May I use a third-party guaranty to 
meet the financial assurance requirement 
for lease or grant activities? 

585.529 Can I use a lease- or grant-specific 
decommissioning account to meet the 
financial assurance requirements related 
to decommissioning? 

Changes in Financial Assurance 

585.530 What must I do if my financial 
assurance lapses? 

585.531 What happens if the value of my 
financial assurance is reduced? 

585.532 What happens if my surety wants 
to terminate the period of liability of my 
bond? 

585.533 How does my surety obtain 
cancellation of my bond? 

585.534 When may BOEM cancel my bond? 
585.535 Why might BOEM call for 

forfeiture of my bond? 
585.536 How will I be notified of a call for 

forfeiture? 
585.537 How will BOEM proceed once my 

bond or other security is forfeited? 
585.538–585.539 [Reserved] 

Revenue Sharing With States 

585.540 How will BOEM equitably 
distribute revenues to States? 

585.541 What is a qualified project for 
revenue sharing purposes? 

585.542 What makes a State eligible for 
payment of revenues? 

585.543 Example of how the inverse 
distance formula works. 

Subpart F—Plan Requirements 

585.600 What plans must I submit to BOEM 
before I conduct activities on my lease or 
grant? 

585.601 When am I required to submit my 
plans to BOEM? 

585.602–585.604 [Reserved] 

Site Assessment Plan and Information 
Requirements for Commercial Leases 

585.605 What is a Site Assessment Plan 
(SAP)? 

585.606 What must I demonstrate in my 
SAP? 

585.607 How do I submit my SAP? 
585.608–585.609 [Reserved] 

Contents of the Site Assessment Plan 

585.610 What must I include in my SAP? 
585.611 What information and 

certifications must I submit with my SAP 
to assist BOEM in complying with NEPA 
and other relevant laws? 

585.612 How will my SAP be processed for 
Federal consistency under the Coastal 
Zone Management Act? 

585.613 How will BOEM process my SAP? 

Activities Under an Approved SAP 

585.614 When may I begin conducting 
activities under my approved SAP? 

585.615 What other reports or notices must 
I submit to BOEM under my approved 
SAP? 

585.616 [Reserved] 
585.617 What activities require a revision to 

my SAP, and when will BOEM approve 
the revision? 

585.618 What must I do upon completion of 
approved site assessment activities? 

585.619 [Reserved] 

Construction and Operations Plan for 
Commercial Leases 

585.620 What is a Construction and 
Operations Plan (COP)? 

585.621 What must I demonstrate in my 
COP? 

585.622 How do I submit my COP? 
585.623–585.625 [Reserved] 

Contents of the Construction and Operations 
Plan 

585.626 What must I include in my COP? 
585.627 What information and 

certifications must I submit with my 
COP to assist BOEM in complying with 
NEPA and other relevant laws? 

585.628 How will BOEM process my COP? 
585.629–585.630 [Reserved] 

Activities Under an Approved COP 

585.631 When must I initiate activities 
under an approved COP? 

585.632 What documents must I submit 
before I may construct and install 
facilities under my approved COP? 

585.633 [Reserved] 
585.634 What activities require a revision to 

my COP, and when will BOEM approve 
the revision? 

585.635 What must I do if I cease activities 
approved in my COP before the end of 
my commercial lease? 

585.636–585.639 [Reserved] 

General Activities Plan Requirements for 
Limited Leases, ROW Grants, and RUE 
Grants 

585.640 What is a General Activities Plan 
(GAP)? 

585.641 What must I demonstrate in my 
GAP? 

585.642 How do I submit my GAP? 
585.643–585.644 [Reserved] 

Contents of the General Activities Plan 

585.645 What must I include in my GAP? 
585.646 What information and 

certifications must I submit with my 
GAP to assist BOEM in complying with 
NEPA and other relevant laws? 

585.647 How will my GAP be processed for 
Federal consistency under the Coastal 
Zone Management Act? 

585.648 How will BOEM process my GAP? 
585.649 [Reserved] 

Activities Under an Approved GAP 

585.650 When may I begin conducting 
activities under my GAP? 

585.651 When may I construct complex or 
significant OCS facilities on my limited 
lease or any facilities on my project 
easement proposed under my GAP? 

585.652 How long do I have to conduct 
activities under an approved GAP? 
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585.653 What other reports or notices must 
I submit to BOEM under my approved 
GAP? 

585.654 [Reserved] 
585.655 What activities require a revision to 

my GAP, and when will BOEM approve 
the revision? 

585.656 What must I do if I cease activities 
approved in my GAP before the end of 
my term? 

585.657 What must I do upon completion of 
approved activities under my GAP? 

Cable and Pipeline Deviations 

585.658 Can my cable or pipeline 
construction deviate from my approved 
COP or GAP? 

585.659 [Reserved] 

Environmental Protection Requirements 
Under Approved Plans 

585.700 What requirements must I include 
in my SAP, COP, or GAP regarding air 
quality? 

585.701 How must I conduct my approved 
activities to protect marine mammals, 
threatened and endangered species, and 
designated critical habitat? 

585.702 What must I do if I discover a 
potential archaeological resource while 
conducting my approved activities? 

585.703 How must I conduct my approved 
activities to protect essential fish habitats 
identified and described under the 
Magnuson-Stevens Fishery Conservation 
and Management Act? 

Authority: 43 U.S.C. 1337. 

Subpart A—General Provisions 

§ 585.100 Authority. 
The authority for this part derives 

from section 8 of the Outer Continental 
Shelf Lands Act (OCS Lands Act) (43 
U.S.C. 1337). The Secretary of the 
Interior delegated to the Bureau of 
Ocean Energy Management (BOEM) the 
authority to manage the development of 
energy on the Outer Continental Shelf 
(OCS) from sources other than oil and 
gas, including renewable energy, 
through the issuance of leases, 
easements, and rights-of-way for 
activities that produce or support the 
production, transportation, or 
transmission of energy. 

§ 585.101 What is the purpose of this part? 
The purpose of this part is to: 
(a) Establish procedures for issuance 

and administration of leases, right-of- 
way (ROW) grants, and right-of-use and 
easement (RUE) grants for renewable 
energy production on the OCS; and 

(b) Inform you and third parties of 
your obligations when you undertake 
activities authorized in this part. 

(c) Ensure that renewable energy 
activities on the OCS are conducted in 
a safe and environmentally sound 
manner, in conformance with the 
requirements of subsection 8(p) of the 
OCS Lands Act, other applicable laws 

and regulations, and the terms of your 
lease, ROW grant, or RUE grant. 

(d) This part will not convey access 
rights for oil, gas, or other minerals. 

§ 585.102 What are BOEM’s 
responsibilities under this part? 

(a) BOEM will ensure that any 
activities authorized in this part are 
carried out in a manner that provides 
for: 

(1) Safety; 
(2) Protection of the environment; 
(3) Prevention of waste; 
(4) Conservation of the natural 

resources of the OCS; 
(5) Coordination with relevant Federal 

agencies (including, in particular, those 
agencies involved in planning activities 
that are undertaken to avoid conflicts 
among users and to maximize the 
economic and ecological benefits of the 
OCS, including multifaceted spatial 
planning efforts); 

(6) Protection of National security 
interests of the United States; 

(7) Protection of the rights of other 
authorized users of the OCS; 

(8) A fair return to the United States; 
(9) Prevention of interference with 

reasonable uses (as determined by the 
Secretary or Director) of the exclusive 
economic zone, the high seas, and the 
territorial seas; 

(10) Consideration of the location of 
and any schedule relating to a lease or 
grant under this part for an area of the 
OCS, and any other use of the sea or 
seabed; 

(11) Public notice and comment on 
any proposal submitted for a lease or 
grant under this part; and 

(12) Oversight, research, monitoring, 
and enforcement of activities authorized 
by a lease or grant under this part. 

(b) BOEM will require compliance 
with all applicable laws, regulations, 
other requirements, and the terms of 
your lease or grant and approved plans 
under this part. BOEM will approve, 
disapprove, or approve with conditions 
any plans, applications, or other 
documents submitted to BOEM for 
approval under the provisions of this 
part. 

(c) Unless otherwise provided in this 
part, BOEM may give oral directives or 
decisions whenever prior BOEM 
approval is required under this part. 
BOEM will document in writing any 
such oral directives within 10 business 
days. 

(d) BOEM will establish practices and 
procedures to govern the collection of 
all payments due to the Federal 
Government required under the 
regulations of this part, including any 
cost recovery fees, rents, operating fees, 
and other fees or payments. BOEM will 

do this in accordance with the terms of 
this part, the leasing notice, the lease or 
grant under this part, and applicable 
Office of Natural Resources Revenue 
(ONRR) regulations or guidance. 

(e) BOEM will provide for 
coordination and consultation with the 
Governor of any State, the executive of 
any local government, and the executive 
of any Indian Tribe that may be affected 
by a lease, easement, or ROW under this 
subsection. BOEM may invite any 
affected State Governor, representative 
of an affected Indian Tribe, and affected 
local government executive to join in 
establishing a task force or other joint 
planning or coordination agreement in 
carrying out our responsibilities under 
this part. 

§ 585.103 When may BOEM prescribe or 
approve departures from the regulations in 
this part? 

(a) BOEM may prescribe or approve 
departures from these regulations when 
departures are necessary to: 

(1) Facilitate the appropriate activities 
on a lease or grant under this part; 

(2) Conserve natural resources; 
(3) Protect life (including human and 

wildlife), property, or the marine, 
coastal, or human environment; or 

(4) Protect sites, structures, or objects 
of historical or archaeological 
significance. 

(b) Any departure approved under 
this section and its rationale must: 

(1) Be consistent with subsection 8(p) 
of the OCS Lands Act; 

(2) Protect the environment and the 
public health and safety to the same 
degree as if there was no approved 
departure from the regulations; 

(3) Not impair the rights of third 
parties; and 

(4) Be documented in writing. 

§ 585.104 Do I need a BOEM lease or other 
authorization to produce or support the 
production of electricity or other energy 
product from a renewable energy resource 
on the OCS? 

Except as otherwise authorized by 
law, it will be unlawful for any person 
to construct, operate, or maintain any 
facility to produce, transport, or support 
generation of electricity or other energy 
product derived from a renewable 
energy resource on any part of the OCS, 
except under and in accordance with 
the terms of a lease, easement, or ROW 
issued pursuant to the OCS Lands Act. 

§ 585.105 What are my responsibilities 
under this part? 

As a lessee, applicant, operator, or 
holder of a ROW or RUE grant, you 
must: 

(a) Design your projects and conduct 
all activities in a manner that ensures 
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safety and will not cause undue harm or 
damage to natural resources, including 
their physical, atmospheric, and 
biological components to the extent 
practicable; and take measures to 
prevent unauthorized discharge of 
pollutants including marine trash and 
debris into the offshore environment. 

(b) Submit requests, applications, 
plans, notices, modifications, and 
supplemental information to BOEM as 
required by this part; 

(c) Follow up, in writing, any oral 
request or notification you made, within 
3 business days; 

(d) Comply with the terms, 
conditions, and provisions of all reports 
and notices submitted to BOEM, and of 
all plans, revisions, and other BOEM 
approvals, as provided in this part; 

(e) Make all applicable payments on 
time; 

(f) Comply with the DOI’s 
nonprocurement debarment regulations 
at 2 CFR part 1400; 

(g) Include the requirement to comply 
with 2 CFR part 1400 in all contracts 
and transactions related to a lease or 
grant under this part; 

(h) Conduct all activities authorized 
by the lease or grant in a manner 
consistent with the provisions of 
subsection 8(p) of the OCS Lands Act; 

(i) Compile, retain, and make 
available to BOEM representatives, 
within the time specified by BOEM, any 
data and information related to the site 
assessment, design, and operations of 
your project; and 

(j) Respond to requests from the 
Director in a timely manner. 

§ 585.106 What happens if I fail to comply 
with this part? 

(a) BOEM may take appropriate 
corrective action under this part if you 
fail to comply with applicable 
provisions of Federal law, the 
regulations in this part, other applicable 
regulations, any order of the Director, 
the provisions of a lease or grant issued 
under this part, or the requirements of 
an approved plan or other approval 
under this part. 

(b) BOEM may issue to you a notice 
of noncompliance if we determine that 
there has been a violation of the 
regulations in this part, any order of the 
Director, or any provision of your lease, 
grant, or other approval issued under 
this part. When issuing a notice of 
noncompliance, BOEM will serve you at 
your last known address. 

(c) A notice of noncompliance will 
tell you how you failed to comply with 
this part, any order of the Director and/ 
or the provisions of your lease, grant or 

other approval, and will specify what 
you must do to correct the 
noncompliance and the time limits 
within which you must act. 

(d) Failure of a lessee, operator, or 
grant holder to take the actions specified 
in a notice of noncompliance issued 
under this part within the time limit 
specified provides the basis for issuance 
of a cessation order by BSEE, as 
provided in 30 CFR 285.401 and/or 
cancellation of the lease or grant by the 
Secretary as provided in § 585.422. 

(e) BOEM may assess civil penalties, 
as authorized by section 24 of the OCS 
Lands Act, if you fail to comply with 
any provision of this part or any term 
of a lease, grant, or order issued under 
the authority of this part, after notice of 
such failure and expiration of any 
reasonable period allowed for corrective 
action. Civil penalties will be 
determined and assessed in accordance 
with the procedures set forth in 30 CFR 
part 550, subpart N. 

(f) You may be subject to criminal 
penalties as authorized by section 24 of 
the OCS Lands Act. 

§ 585.107 Who can hold a lease or grant 
under this part? 

(a) You may hold a lease or grant 
under this part if you can demonstrate 
that you have the technical and 
financial capabilities to conduct the 
activities authorized by the lease or 
grant and you are a(n): 

(1) Citizen or national of the United 
States; 

(2) Alien lawfully admitted for 
permanent residence in the United 
States as defined in 8 U.S.C. 1101(a)(20); 

(3) Private, public, or municipal 
corporations organized under the laws 
of any State of the United States, the 
District of Columbia, or any territory or 
insular possession subject to U.S. 
jurisdiction; 

(4) Association of such citizens, 
nationals, resident aliens, or 
corporations; 

(5) Executive agency of the United 
States as defined in section 105 of Title 
5 of the U.S. Code; 

(6) State of the United States; or 
(7) Political subdivision of a State of 

the United States. 
(b) You may not hold a lease or grant 

under this part or acquire an interest in 
a lease or grant under this part if: 

(1) You or your principals are 
excluded or disqualified from 
participating in transactions covered by 
the Federal nonprocurement debarment 
and suspension system (2 CFR part 
1400), unless BOEM explicitly has 

approved an exception for this 
transaction; 

(2) BOEM determines or has 
previously determined after notice and 
opportunity for a hearing that you or 
your principals have failed to meet or 
exercise due diligence under any OCS 
lease or grant; or 

(3) BOEM determines or has 
previously determined after notice and 
opportunity for a hearing that you: 

(i) Remained in violation of the terms 
and conditions of any lease or grant 
issued under the OCS Lands Act for a 
period extending longer than 30 days (or 
such other period allowed for 
compliance) after BOEM or BSEE 
directed you to comply; and 

(ii) You took no action to correct the 
noncompliance within that time period. 

§ 585.108 How do I show that I am 
qualified to be a lessee or grant holder? 

(a) You must demonstrate your 
technical and financial capability to 
construct, operate, maintain, and 
terminate/decommission projects for 
which you are requesting authorization. 
Documentation can include: 

(1) Descriptions of international or 
domestic experience with renewable 
energy projects or other types of 
electric-energy-related projects; and 

(2) Information establishing access to 
sufficient capital to carry out 
development. 

(b) An individual must submit a 
written statement of citizenship status 
attesting to U.S. citizenship. It does not 
need to be notarized nor give the age of 
individual. A resident alien may submit 
a photocopy of the U.S. Citizenship and 
Immigration Services form evidencing 
legal status of the resident alien. 

(c) A corporation or association must 
submit evidence, as specified in the 
table in paragraph (d) of this section, 
acceptable to BOEM that: 

(1) It is qualified to hold leases or 
grants under this part; 

(2) It is authorized to conduct 
business under the laws of its State; 

(3) It is authorized to hold leases or 
grants on the OCS under the operating 
rules of its business; and 

(4) The persons holding the titles 
listed are authorized to bind the 
corporation or association when 
conducting business with BOEM. 

(d) Acceptable evidence under 
paragraph (c) of this section includes, 
but is not limited to the following: 
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Requirements to qualify to hold leases or grants on the OCS: Corp. Ltd. 
prtnsp. 

Gen. 
prtnsp. LLC Trust 

(1) Original certificate or certified copy from the State of incorporation 
stating the name of the corporation exactly as it must appear on all 
legal documents. XX .................... .................... .................... ....................

(2) Certified statement by Secretary/Assistant Secretary over corporate 
seal, certifying that the corporation is authorized to hold OCS 
leases. XX .................... .................... .................... ....................

(3) Evidence of authority of titled positions to bind corporation, certified 
by Secretary/Assistant Secretary over corporate seal, including the 
following: XX .................... .................... .................... ....................

(i) Certified copy of resolution of the board of directors with titles 
of officers authorized to bind corporation. 

(ii) Certified copy of resolutions granting corporate officer authority 
to issue a power of attorney. 

(iii) Certified copy of power of attorney or certified copy of resolu-
tion granting power of attorney. 

(4) Original certificate or certified copy of partnership or organization 
paperwork registering with the appropriate State official. .................... XX XX XX ....................

(5) Copy of articles of partnership or organization evidencing filing with 
appropriate Secretary of State, certified by Secretary/Assistant Sec-
retary of partnership or member or manager of LLC. .................... XX XX XX ....................

(6) Original certificate or certified copy evidencing State where partner-
ship or LLC is registered. Statement of authority to hold OCS 
leases, certified by Secretary/Assistant Secretary, OR original paper-
work registering with the appropriate State official. .................... XX XX XX ....................

(7) Statements from each partner or LLC member indicating the fol-
lowing: .................... XX XX XX ....................

(i) If a corporation or partnership, statement of State of organiza-
tion and authorization to hold OCS leases, certified by Sec-
retary/Assistant Secretary over corporate seal, if a corporation. 

(ii) If an individual, a statement of citizenship. 
(8) Statement from general partner, certified by Secretary/Assistant 

Secretary that: .................... XX .................... .................... ....................
(i) Each individual limited partner is a U.S. citizen and; 
(ii) Each corporate limited partner or other entity is incorporated or 

formed and organized under the laws of a U.S. State or terri-
tory. 

(9) Evidence of authority to bind partnership or LLC, if not specified in 
partnership agreement, articles of organization, or LLC regulations, 
i.e., certificates of authority from Secretary/Assistant Secretary re-
flecting authority of officers. .................... XX XX XX ....................

(10) Listing of members of LLC certified by Secretary/Assistant Sec-
retary or any member or manager of LLC. .................... .................... .................... XX ....................

(11) Copy of trust agreement or document establishing the trust and all 
amendments, properly certified by the trustee with reference to 
where the original documents are filed. .................... .................... .................... .................... XX 

(12) Statement indicating the law under which the trust is established 
and that the trust is authorized to hold OCS leases or grants. .................... .................... .................... .................... XX 

(e) A local, State, or Federal executive 
entity must submit a written statement 
that: 

(1) It is qualified to hold leases or 
grants under this part; and 

(2) The person(s) acting on behalf of 
the entity is authorized to bind the 
entity when conducting business with 
us. 

(f) BOEM may require you to submit 
additional information at any time 
considering your bid or request for a 
noncompetitive lease. 

§ 585.109 When must I notify BOEM if an 
action has been filed alleging that I am 
insolvent or bankrupt? 

You must notify BOEM within 3 
business days after you learn of any 
action filed alleging that you are 
insolvent or bankrupt. 

§ 585.110 When must I notify BOEM of 
mergers, name changes, or changes of 
business form? 

You must notify BOEM in writing of 
any merger, name change, or change of 
business form. You must notify BOEM 
as soon as practicable following the 
merger, name change, or change in 
business form, but no later than 120 
days after the earliest of either the 
effective date, or the date of filing the 
change or action with the Secretary of 
the State or other authorized official in 
the State of original registry. 

§ 585.111 How do I submit plans, 
applications, reports, or notices required by 
this part? 

(a) You must submit all plans, 
applications, reports, or notices required 
by this part to BOEM at the following 

address: Office of Renewable Energy 
Programs, 45600 Woodland Road, 
Sterling, VA 20166. 

(b) Unless otherwise stated, you must 
submit one paper copy and one 
electronic copy of all plans, 
applications, reports, or notices required 
by this part. 

§ 585.112 When and how does BOEM 
charge me processing fees on a case-by- 
case basis? 

(a) BOEM will charge a processing fee 
on a case-by-case basis under the 
procedures in this section with regard to 
any application or request under this 
part if we decide at any time that the 
preparation of a particular document or 
study is necessary for the application or 
request and it will have a unique 
processing cost, such as the preparation 
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of an environmental assessment (EA) or 
environmental impact statement (EIS). 

(1) Processing costs will include 
contract oversight and efforts to review 
and approve documents prepared by 
contractors, whether the contractor is 
paid directly by the applicant or 
through BOEM. 

(2) We may apply a standard overhead 
rate to direct processing costs. 

(b) We will assess the ongoing 
processing fee for each individual 
application or request according to the 
following procedures: 

(1) Before we process your application 
or request, we will give you a written 
estimate of the proposed fee based on 
reasonable processing costs. 

(2) You may comment on the 
proposed fee. 

(3) You may: 
(i) Ask for our approval to perform, or 

to directly pay a contractor to perform, 
all or part of any document, study, or 
other activity according to standards we 
specify, thereby reducing our costs for 
processing your application or request; 
or 

(ii) Ask to pay us to perform, or 
contract for, all or part of any document, 
study, or other activity. 

(4) We will then give you the final 
estimate of the processing fee amount 
with payment terms and instructions 
after considering your comments and 
any BOEM-approved work you will do. 

(i) If we encounter higher or lower 
processing costs than anticipated, we 
will re-estimate our reasonable 
processing costs following the 
procedures in paragraphs (b)(1) through 
(4) of this section, but we will not stop 
ongoing processing unless you do not 
pay in accordance with paragraph (b)(5) 
of this section. 

(ii) Once processing is complete, we 
will refund to you the amount of money 
that we did not spend on processing 
costs. 

(5)(i) Consistent with the payment 
and billing terms provided in the final 
estimate, we will periodically estimate 
what our reasonable processing costs 
will be for a specific period and will bill 
you for that period. Payment is due to 
us 30 days after you receive your bill. 
We will stop processing your document 
if you do not pay the bill by the date 
payment is due. 

(ii) If a periodic payment turns out to 
be more or less than our reasonable 
processing costs for the period, we will 
adjust the next billing accordingly or 
make a refund. Do not deduct any 
amount from a payment without our 
prior written approval. 

(6) You must pay the entire fee before 
we will issue the final document or take 

final action on your application or 
request. 

(7) You may appeal our estimated 
processing costs in accordance with the 
regulations in 43 CFR part 4. We will 
not process the document further until 
the appeal is resolved, unless you pay 
the fee under protest while the appeal 
is pending. If the appeal results in a 
decision changing the proposed fee, we 
will adjust the fee in accordance with 
paragraph (b)(5)(ii) of this section. If we 
adjust the fee downward, we will not 
pay interest. 

§ 585.113 Definitions. 

Terms used in this part have the 
meanings as defined in this section: 

Affected local government means with 
respect to any activities proposed, 
conducted, or approved under this part 
or 30 CFR part 285, any locality— 

(1) That is, or is proposed to be, the 
site of gathering, transmitting, or 
distributing electricity or other energy 
product, or is otherwise receiving, 
processing, refining, or transshipping 
product, or services derived from 
activities approved under this part or 30 
CFR part 285; 

(2) That is used, or is proposed to be 
used, as a support base for activities 
approved under this part or 30 CFR part 
285; or 

(3) In which there is a reasonable 
probability of significant effect on land 
or water uses from activities approved 
under this part, or 30 CFR part 285. 

Affected State means with respect to 
any activities proposed, conducted, or 
approved under this part or 30 CFR part 
285, any coastal State— 

(1) That is, or is proposed to be, the 
site of gathering, transmitting, or 
distributing energy or is otherwise 
receiving, processing, refining, or 
transshipping products, or services 
derived from activities approved under 
this part or 30 CFR part 285; 

(2) That is used, or is scheduled to be 
used, as a support base for activities 
approved under this part or 30 CFR part 
285; or 

(3) In which there is a reasonable 
probability of significant effect on land 
or water uses from activities approved 
under this part or 30 CFR part 285. 

Archaeological resource means any 
material remains of human life or 
activities that are at least 50 years of age 
and that are of archaeological interest 
(i.e., which are capable of providing 
scientific or humanistic understanding 
of past human behavior, cultural 
adaptation, and related topics through 
the application of scientific or scholarly 
techniques, such as controlled 
observation, contextual measurement, 

controlled collection, analysis, 
interpretation, and explanation). 

Best available and safest technology 
means the best available and safest 
technologies that BOEM determines to 
be economically feasible wherever 
failure of equipment would have a 
significant effect on safety, health, or the 
environment. 

Best management practices mean 
practices recognized within their 
respective industry, or by government, 
as one of the best for achieving the 
desired output while reducing 
undesirable outcomes. 

BOEM means Bureau of Ocean Energy 
Management of the Department of the 
Interior. 

BSEE means Bureau of Safety and 
Environmental Enforcement of the 
Department of the Interior. 

Certified Verification Agent (CVA) 
means an individual or organization, 
experienced in the design, fabrication, 
and installation of offshore marine 
facilities or structures, who will conduct 
specified third-party reviews, 
inspections, and verifications in 
accordance with 30 CFR part 285. 

Coastline means the same as the term 
‘‘coast line’’ in section 2 of the 
Submerged Lands Act (43 U.S.C. 
1301(c)). 

Commercial activities mean, for 
renewable energy leases and grants, all 
activities associated with the generation, 
storage, or transmission of electricity or 
other energy product from a renewable 
energy project on the OCS, and for 
which such electricity or other energy 
product is intended for distribution, 
sale, or other commercial use, except for 
electricity or other energy product 
distributed or sold pursuant to 
technology-testing activities on a 
limited lease. This term also includes 
activities associated with all stages of 
development, including initial site 
characterization and assessment, facility 
construction, and project 
decommissioning. 

Commercial lease means a lease 
issued under this part that specifies the 
terms and conditions under which a 
person can conduct commercial 
activities. 

Commercial operations mean the 
generation of electricity or other energy 
product for commercial use, sale, or 
distribution on a commercial lease. 

Decommissioning means removing 
BOEM and BSEE approved facilities and 
returning the site of the lease or grant to 
a condition that meets the requirements 
under subpart I of 30 CFR part 285. 

Director means the Director of the 
Bureau of Ocean Energy Management 
(BOEM), of the Department of the 
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Interior, or an official authorized to act 
on the Director’s behalf. 

Distance means the minimum great 
circle distance. 

Eligible State means a coastal State 
having a coastline (measured from the 
nearest point) no more than 15 miles 
from the geographic center of a qualified 
project area. 

Facility means an installation that is 
permanently or temporarily attached to 
the seabed of the OCS. Facilities include 
any structures; devices; appurtenances; 
gathering, transmission, and 
distribution cables; pipelines; and 
permanently moored vessels. Any group 
of OCS installations interconnected 
with walkways, or any group of 
installations that includes a central or 
primary installation with one or more 
satellite or secondary installations, is a 
single facility. BOEM and BSEE may 
decide that the complexity of the 
installations justifies their classification 
as separate facilities. 

Geographic center of the project 
means the centroid (geometric center 
point) of a qualified project area. The 
centroid represents the point that is the 
weighted average of coordinates of the 
same dimension within the mapping 
system, with the weights determined by 
the density function of the system. For 
example, in the case of a project area 
shaped as a rectangle or other 
parallelogram, the geographic center 
would be that point where lines 
between opposing corners intersect. The 
geographic center of a project could be 
outside the project area itself if that area 
is irregularly shaped. 

Governor means the Governor of a 
State or the person or entity lawfully 
designated by or under State law to 
exercise the powers granted to a 
Governor. 

Grant means a right-of-way or a right- 
of-use and easement issued under the 
provisions of this part. 

Human environment means the 
physical, social, and economic 
components, conditions, and factors 
that interactively determine the state, 
condition, and quality of living 
conditions, employment, and health of 
those affected, directly or indirectly, by 
activities occurring on the OCS. 

Lease means an agreement 
authorizing the use of a designated 
portion of the OCS for activities allowed 
under this part. The term also means the 
area covered by that agreement, when 
the context requires. 

Lessee means the holder of a lease, a 
BOEM-approved assignee, and, when 
describing the conduct required of 
parties engaged in activities on the 
lease, it also refers to the operator and 
all persons authorized by the holder of 

the lease or operator to conduct 
activities on the lease. 

Limited lease means a lease issued 
under this part that specifies the terms 
and conditions under which a person 
may conduct activities on the OCS that 
support the production of energy, but do 
not result in the production of 
electricity or other energy product for 
sale, distribution, or other commercial 
use exceeding a limit specified in the 
lease. 

Marine environment means the 
physical, atmospheric, and biological 
components, conditions, and factors 
that interactively determine the 
productivity, state, condition, and 
quality of the marine ecosystem. These 
include the waters of the high seas, the 
contiguous zone, transitional and 
intertidal areas, salt marshes, and 
wetlands within the coastal zone and on 
the OCS. 

Miles mean nautical miles, as opposed 
to statute miles. 

Natural resources include, without 
limiting the generality thereof, 
renewable energy, oil, gas, and all other 
minerals (as defined in section 2(q) of 
the OCS Lands Act), and marine animal 
and marine plant life. 

Operator means the individual, 
corporation, or association having 
control or management of activities on 
a lease or grant issued under this part. 
The operator may be a lessee, grant 
holder, or a contractor designated by the 
lessee or holder of a grant issued under 
this part. 

Outer Continental Shelf (OCS) means 
all submerged lands lying seaward and 
outside of the area of lands beneath 
navigable waters, as defined in section 
2 of the Submerged Lands Act (43 
U.S.C. 1301), whose subsoil and seabed 
appertain to the United States and are 
subject to its jurisdiction and control. 

Person means, in addition to a natural 
person, an association (including 
partnerships and joint ventures); a 
Federal agency; a State; a political 
subdivision of a State; a Native 
American Tribal government; or a 
private, public, or municipal 
corporation. 

Project, for the purposes of defining 
the source of revenues to be shared, 
means a lease ROW, RUE, or Alternate 
Use RUE on which the activities 
authorized under this part and/or 30 
CFR part 285 or 586 are conducted on 
the OCS. The term ‘‘project’’ may be 
used elsewhere in this rule to refer to 
these same authorized activities, the 
facilities used to conduct these 
activities, or to the geographic area of 
the project, i.e., the project area. 

Project area means the geographic 
surface leased, or granted, for the 

purpose of a specific project. If OCS 
acreage is granted for a project under 
some form of agreement other than a 
lease (i.e., a ROW or RUE, the Federal 
acreage granted would be considered 
the project area. To avoid distortions in 
the calculation of the geometric center 
of the project area, project easements 
issued under this part are not 
considered part of the qualified project’s 
area. 

Project easement means an easement 
to which, upon approval of your 
Construction and Operations Plan (COP) 
or General Activities Plan (GAP), you 
are entitled as part of the lease for the 
purpose of installing, gathering, 
transmission, and distribution cables, 
pipelines, and appurtenances on the 
OCS as necessary for the full enjoyment 
of the lease. 

Renewable Energy means energy 
resources other than oil and gas and 
minerals as defined in 30 CFR part 580. 
Such resources include, but are not 
limited to, wind, solar, and ocean 
waves, tides, and current. 

Revenues mean bonuses, rents, 
operating fees, and similar payments 
made in connection with a project or 
project area. It does not include 
administrative fees such as those 
assessed for cost recovery, civil 
penalties, and forfeiture of financial 
assurance. 

Right-of-use and easement (RUE) 
grant means an easement issued by 
BOEM under this part that authorizes 
use of a designated portion of the OCS 
to support activities on a lease or other 
use authorization for renewable energy 
activities. The term also means the area 
covered by the authorization. 

Right-of-way (ROW) grant means an 
authorization issued by BOEM under 
this part to use a portion of the OCS for 
the construction and use of a cable or 
pipeline for the purpose of gathering, 
transmitting, distributing, or otherwise 
transporting electricity or other energy 
product generated or produced from 
renewable energy, but does not 
constitute a project easement under this 
part. The term also means the area 
covered by the authorization. 

Secretary means the Secretary of the 
Interior or an official authorized to act 
on the Secretary’s behalf. 

Significant archaeological resource 
means an archaeological resource that 
meets the criteria of significance for 
eligibility for listing in the National 
Register of Historic Places, as defined in 
36 CFR 60.4 or its successor. 

Site assessment activities mean those 
initial activities conducted to 
characterize a site on the OCS, such as 
resource assessment surveys (e.g., 
meteorological and oceanographic) or 
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technology testing, involving the 
installation of bottom-founded facilities. 

We, us, and our refer to the Bureau of 
Ocean Energy Management of the 
Department of the Interior, or its 
possessive, depending on the context. 

You and your means an applicant, 
lessee, the operator, or designated 
operator, ROW grant holder, or RUE 
grant holder under this part, or the 
designated agent of any of these, or the 
possessive of each, depending on the 

context. The terms you and your also 
include contractors and subcontractors 
of the entities specified in the preceding 
sentence. 

§ 585.114 How will data and information 
obtained by BOEM under this part be 
disclosed to the public? 

(a) BOEM will make data and 
information available in accordance 
with the requirements and subject to the 
limitations of the Freedom of 
Information Act (FOIA) (5 U.S.C. 552) 

and the regulations contained in 43 CFR 
part 2. 

(b) BOEM will not release such data 
and information that we have 
determined is exempt from disclosure 
under exemption 4 of FOIA. We will 
review such data and information and 
objections of the submitter by the 
following schedule to determine 
whether release at that time will result 
in substantial competitive harm or 
disclosure of trade secrets. 

If you have a . . . Then BOEM will review data and information for possible release: 

(1) Commercial lease ......................................................... At the earlier of: 
(i) 3 years after the initiation of commercial generation or 
(ii) 3 years after the lease terminates. 

(2) Limited lease ................................................................ At 3 years after the lease terminates. 
(3) ROW or RUE grant ...................................................... At the earliest of: 

(i) 10 years after the approval of the grant; 
(ii) Grant termination; or 
(iii) 3 years after the completion of construction activities. 

(c) After considering any objections 
from the submitter, if we determine that 
release of such data and information 
will result in: 

(1) No substantial competitive harm 
or disclosure of trade secrets, then the 
data and information will be released. 

(2) Substantial competitive harm or 
disclosure of trade secrets, then the data 
and information will not be released at 
that time but will be subject to further 
review every 3 years thereafter. 

§ 585.115 Paperwork Reduction Act 
statements—information collection. 

(a) The Office of Management and 
Budget (OMB) has approved the 
information collection requirements in 

this part under 44 U.S.C. 3501, et seq., 
and assigned OMB Control Number 
1010–0176. The table in paragraph (e) of 
this section lists the subparts in the rule 
requiring the information and its title, 
summarizes the reasons for collecting 
the information, and summarizes how 
BOEM uses the information. 

(b) Respondents are primarily 
renewable energy applicants, lessees, 
ROW grant holders, RUE grant holders, 
Alternate Use RUE grant holders, and 
operators. The requirement to respond 
to the information collection in this part 
is mandated under subsection 8(p) of 
the OCS Lands Act. Some responses are 
also required to obtain or retain a 
benefit, or may be voluntary. 

(c) The Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 et seq.) requires us 
to inform the public that an agency may 
not conduct or sponsor, and you are not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 

(d) Comments regarding any aspect of 
the collections of information under this 
part, including suggestions for reducing 
the burden, should be sent to the 
Information Collection Clearance 
Officer, Bureau of Ocean Energy 
Management, 45600 Woodland Road, 
Sterling, VA 20166. 

(e) BOEM is collecting this 
information for the reasons given in the 
following table: 

30 CFR 585 subpart and title Reasons for collecting information and how used 

(1) Subpart A—General Provisions .......................................................... To inform BOEM of actions taken to comply with general operational 
requirements on the OCS. To ensure that operations on the OCS 
meet statutory and regulatory requirements, are safe and protect the 
environment, and result in diligent development on OCS leases. 

(2) Subpart B—Issuance of OCS Renewable Energy Leases ................ To provide BOEM with information needed to determine when to use a 
competitive process for issuing a renewable energy lease, to identify 
auction formats and bidding systems and variables that we may use 
when that determination is affirmative, and to determine the terms 
under which we will issue renewable energy leases. 

(3) Subpart C—ROW Grants and RUE Grants for Renewable Energy 
Activities.

To issue ROW grants and RUE grants for OCS renewable energy ac-
tivities that are not associated with a BOEM-issued renewable en-
ergy lease. 

(4) Subpart D—Lease and Grant Administration ..................................... To ensure compliance with regulations pertaining to a lease or grant; 
assignment and designation of operator; and suspension, renewal, 
termination, relinquishment, and cancellation of leases and grants. 

(5) Subpart E—Payments and Financial Assurance Requirements ........ To ensure that payments and financial assurance payments for renew-
able energy leases comply with subpart E. 

(6) Subpart F—Plan Requirements .......................................................... To enable BOEM to comply with the National Environmental Policy Act 
(NEPA), the Coastal Zone Management Act (CZMA), and other Fed-
eral laws and to ensure the safety of the environment on the OCS. 
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§ 585.116 Requests for information on the 
state of the offshore renewable energy 
industry. 

(a) The Director may, from time to 
time, and at the Director’s discretion, 
solicit information from industry and 
other relevant stakeholders (including 
State and local agencies), as necessary, 
to evaluate the state of the offshore 
renewable energy industry, including 
the identification of potential challenges 
or obstacles to its continued 
development. Such requests for 
information may relate to the 
identification of environmental, 
technical, regulatory, or economic 
matters that promote or detract from 
continued development of renewable 
energy technologies on the OCS. From 
the information received, the Director 
may evaluate potential refinements to 
the OCS Alternative Energy Program 
that promote development of the 
industry in a safe and environmentally 
responsible manner, and that ensure fair 
value for use of the nation’s OCS. 

(b) BOEM may make such requests for 
information on a regional basis and may 
tailor the requests to specific types of 
renewable energy technologies. 

(c) BOEM will publish such requests 
for information by the Director in the 
Federal Register. 

§ 585.117 [Reserved] 

§ 585.118 What are my appeal rights? 
(a) Any party adversely affected by a 

BOEM official’s final decision or order 
issued under the regulations of this part 
may appeal that decision or order to the 
Interior Board of Land Appeals. The 
appeal must conform with the 
procedures found in 30 CFR part 590 
and in 43 CFR part 4, subpart E. Appeal 
of a final decision for bid acceptance is 
covered under paragraph (c) of this 
section. 

(b) A decision will remain in full 
force and effect during the period in 
which an appeal may be filed and 
during an appeal, unless a stay is 
granted pursuant to 43 CFR part 4. 

(c) Our decision on a bid is the final 
action of the Department, except that an 
unsuccessful bidder may apply for 
reconsideration by the Director. 

(1) A bidder whose bid we reject may 
file a written request for reconsideration 
with the Director within 15 days of the 
date of the receipt of the notice of 
rejection, accompanied by a statement 
of reasons, with one copy to us. The 
Director will respond in writing either 
affirming or reversing the decision. 

(2) The delegation of review authority 
given to the Office of Hearings and 
Appeals does not apply to decisions on 
high bids for leases or grants under this 
part. 

Subpart B—Issuance of OCS 
Renewable Energy Leases 

General Lease Information 

§ 585.200 What rights are granted with a 
lease issued under this part? 

(a) A lease issued under this part 
grants the lessee the right, subject to 
obtaining the necessary approvals, 
including but not limited to those 
required under the FERC hydrokinetic 
licensing process, and complying with 
all provisions of this part, to occupy, 
and install and operate facilities on, a 
designated portion of the OCS for the 
purpose of conducting: 

(1) Commercial activities; or 
(2) Other limited activities that 

support, result from, or relate to the 
production of energy from a renewable 
energy source. 

(b) A lease issued under this part 
confers on the lessee the right to one or 
more project easements without further 
competition for the purpose of installing 
gathering, transmission, and 
distribution cables; pipelines; and 
appurtenances on the OCS as necessary 
for the full enjoyment of the lease. 

(1) You must apply for the project 
easement as part of your COP or GAP, 
as provided under subpart F of this part; 
and 

(2) BOEM will incorporate your 
approved project easement in your lease 
as an addendum. 

(c) A commercial lease issued under 
this part may be developed in phases, 
with BOEM approval as provided in 
§ 585.238. 

§ 585.201 How will BOEM issue leases? 
BOEM will issue leases on a 

competitive basis, as provided under 
§§ 585.210 through 585.225. However, if 
we determine after public notice of a 
proposed lease that there is no 
competitive interest, we will issue 
leases noncompetitively, as provided 
under §§ 585.230 and 585.232. We will 
issue leases on forms approved by 
BOEM and will include terms, 
conditions, and stipulations identified 
and developed through the process set 
forth in §§ 585.211 and 585.231. 

§ 585.202 What types of leases will BOEM 
issue? 

BOEM may issue leases on the OCS 
for the assessment and production of 
renewable energy and may authorize a 
combination of specific activities. We 
may issue commercial leases or limited 
leases. 

§ 585.203 With whom will BOEM consult 
before issuance of a lease? 

For leases issued under this part, 
through either the competitive or 

noncompetitive process, BOEM, prior to 
issuing the lease, will coordinate and 
consult with relevant Federal agencies 
(including, in particular, those agencies 
involved in planning activities that are 
undertaken to avoid or minimize 
conflicts among users and to maximize 
the economic and ecological benefits of 
the OCS, including multifaceted spatial 
planning efforts), the Governor of any 
affected State, the executive of any 
affected local government, and any 
affected Indian Tribe, as directed by 
subsections 8(p)(4) and (7) of the OCS 
Lands Act or other relevant Federal 
laws. Federal statutes that require 
BOEM to consult with interested parties 
or Federal agencies or to respond to 
findings of those agencies include the 
Endangered Species Act (ESA) and the 
Magnuson-Stevens Fishery 
Conservation and Management Act 
(MSA). BOEM also engages in 
consultation with State and Tribal 
historic preservation officers pursuant 
to the National Historic Preservation Act 
(NHPA). 

§ 585.204 What areas are available for 
leasing consideration? 

BOEM may offer any appropriately 
platted area of the OCS, as provided in 
§ 585.205, for a renewable energy lease, 
except any area within the exterior 
boundaries of any unit of the National 
Park System, National Wildlife Refuge 
System, National Marine Sanctuary 
System, or any National Monument. 

§ 585.205 How will leases be mapped? 

BOEM will prepare leasing maps and 
official protraction diagrams of areas of 
the OCS. The areas included in each 
lease will be in accordance with the 
appropriate leasing map or official 
protraction diagram. 

§ 585.206 What is the lease size? 

(a) BOEM will determine the size for 
each lease based on the area required to 
accommodate the anticipated activities. 
The processes leading to both 
competitive and noncompetitive 
issuance of leases will provide public 
notice of the lease size adopted. We will 
delineate leases by using mapped OCS 
blocks or portions, or aggregations of 
blocks. 

(b) The lease size includes the 
minimum area that will allow the lessee 
sufficient space to develop the project 
and manage activities in a manner that 
is consistent with the provisions of this 
part and 30 CFR part 285. The lease may 
include whole lease blocks or portions 
of a lease block. 
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§§ 585.207–585.209 [Reserved] 

Competitive Lease Process 

§ 585.210 How does BOEM initiate the 
competitive leasing process? 

BOEM may publish in the Federal 
Register a public notice of Request for 
Interest to assess interest in leasing all 
or part of the OCS for activities 
authorized in this part. BOEM will 
consider information received in 
response to a Request for Interest to 
determine whether there is competitive 
interest for scheduling sales and issuing 
leases. We may prepare and issue a 
national, regional, or more specific 
schedule of lease sales pertaining to one 
or more types of renewable energy. 

§ 585.211 What is the process for 
competitive issuance of leases? 

BOEM will use auctions to award 
leases on a competitive basis. We will 
publish details of the process to be 
employed for each lease sale auction in 
the Federal Register. For each lease 
sale, we will publish a Proposed Sale 
Notice and a Final Sale Notice. 
Individual lease sales will include steps 
such as: 

(a) Call for Information and 
Nominations (Call). BOEM will publish 
in the Federal Register Calls for 
Information and Nominations for 
leasing in specified areas. The comment 
period following issuance of a Call will 
be 45 days. In this document, we may: 

(1) Request comments on areas which 
should receive special consideration 
and analysis; 

(2) Request comments concerning 
geological conditions (including bottom 
hazards); archaeological sites on the 
seabed or nearshore; multiple uses of 
the proposed leasing area (including 
navigation, recreation, and fisheries); 
and other socioeconomic, biological, 
and environmental information; and 

(3) Suggest areas to be considered by 
the respondents for leasing. 

(b) Area identification. BOEM will 
identify areas for environmental 
analysis and consideration for leasing. 
We will do this in consultation with 
appropriate Federal agencies, States, 
local governments, affected Indian 
Tribes, and other interested parties. 

(1) We may consider for lease those 
areas nominated in response to the Call 
for Information and Nominations, 
together with other areas that BOEM 
determines are appropriate for leasing. 

(2) We will evaluate the potential 
effect of leasing on the human, marine, 
and coastal environments, and develop 
measures to mitigate adverse impacts, 
including lease stipulations. 

(3) We will consult to develop 
measures, including lease stipulations 

and conditions, to mitigate adverse 
impacts on the environment; and 

(4) We may hold public hearings on 
the environmental analysis after 
appropriate notice. 

(c) Proposed Sale Notice. BOEM will 
publish the Proposed Sale Notice in the 
Federal Register and send it to the 
Governor of any affected State, any 
Indian Tribe that might be affected, and 
the executive of any local government 
that might be affected. The comment 
period following issuance of a Proposed 
Sale Notice will be 60 days. 

(d) Final Sale Notice. BOEM will 
publish the Final Sale Notice in the 
Federal Register at least 30 days before 
the date of the sale. 

§ 585.212 What is the process BOEM will 
follow if there is reason to believe that 
competitors have withdrawn before the 
Final Sale Notice is issued? 

BOEM may decide to end the 
competitive process before the Final 
Sale Notice if we have reason to believe 
that competitors have withdrawn and 
competition no longer exists. We will 
issue a second public notice of Request 
for Interest and consider comments 
received to confirm that there is no 
competitive interest. 

(a) If, after reviewing comments in 
response to the notice of Request for 
Interest, BOEM determines that there is 
no competitive interest in the lease area, 
and one party wishes to acquire a lease, 
we will discontinue the competitive 
process and will proceed with the 
noncompetitive process set forth in 
§ 585.231(d) through (i) following 
receipt of the acquisition fee specified 
in § 585.502(a). 

(b) If, after reviewing comments in 
response to the notice of Request for 
Interest, BOEM determines that 
competitive interest in the lease area 
continues to exist, we will continue 
with the competitive process set forth in 
§§ 585.211 through 585.225. 

§ 585.213 What must I submit in response 
to a Request for Interest or a Call for 
Information and Nominations? 

If you are a potential lessee, when you 
respond to a Request for Interest or a 
Call, your response must include the 
following items: 

(a) The area of interest for a possible 
lease. 

(b) A general description of your 
objectives and the facilities that you 
would use to achieve those objectives. 

(c) A general schedule of proposed 
activities, including those leading to 
commercial operations. 

(d) Available and pertinent data and 
information concerning renewable 
energy and environmental conditions in 
the area of interest, including energy 

and resource data and information used 
to evaluate the area of interest. BOEM 
will withhold trade secrets and 
commercial or financial information 
that is privileged or confidential from 
public disclosure under exemption 4 of 
the FOIA and as provided in § 585.114. 

(e) Documentation showing that you 
are qualified to hold a lease, as specified 
in § 585.107. 

(f) Any other information requested 
by BOEM in the Federal Register notice. 

§ 585.214 What will BOEM do with 
information from the Requests for 
Information or Calls for Information and 
Nominations? 

BOEM will use the information 
received in response to the Requests or 
Calls to: 

(a) Identify the lease area; 
(b) Develop options for the 

environmental analysis and leasing 
provisions (stipulations, payments, 
terms, and conditions); and 

(c) Prepare appropriate 
documentation to satisfy applicable 
Federal requirements, such as NEPA, 
CZMA, the ESA, and the MMPA. 

§ 585.215 What areas will BOEM offer in a 
lease sale? 

BOEM will offer the areas for leasing 
determined through the process set forth 
in § 585.211. We will not accept 
nominations after the Call for 
Information and Nominations closes. 

§ 585.216 What information will BOEM 
publish in the Proposed Sale Notice and 
Final Sale Notice? 

For each competitive lease sale, 
BOEM will publish a Proposed Sale 
Notice and a Final Sale Notice in the 
Federal Register. In the Proposed Sale 
Notice, we will request public comment 
on the items listed in this section. We 
will consider all public comments 
received in developing the final lease 
sale terms and conditions. We will 
publish the final terms and conditions 
in the Final Sale Notice. The Proposed 
Sale Notice and Final Sale Notice will 
include, or describe the availability of, 
information pertaining to: 

(a) The area available for leasing. 
(b) Proposed and final lease 

provisions and conditions, including, 
but not limited to: 

(1) Lease size; 
(2) Lease term; 
(3) Payment requirements; 
(4) Performance requirements; and 
(5) Site-specific lease stipulations. 
(c) Auction details, including: 
(1) Bidding procedures and systems; 
(2) Minimum bid; 
(3) Deposit amount; 
(4) The place and time for filing bids 

and the place, date, and hour for 
opening bids; 
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(5) Lease award method; and 
(6) Bidding or application 

instructions. 
(d) The official BOEM lease form to be 

used or a reference to that form. 
(e) Criteria BOEM will use to evaluate 

competing bids or applications and how 
the criteria will be used in decision- 
making for awarding a lease. 

(f) Award procedures, including how 
and when BOEM will award leases and 
how BOEM will handle unsuccessful 
bids or applications. 

(g) Procedures for appealing the lease 
issuance decision. 

(h) Execution of the lease instrument. 

§§ 585.217–585.219 [Reserved] 

Competitive Lease Award Process 

§ 585.220 What auction format may BOEM 
use in a lease sale? 

(a) Except as provided in § 585.231, 
we will hold competitive auctions to 
award renewable energy leases and will 
use one of the following auction 
formats, as determined through the lease 
sale process and specified in the 
Proposed Sale Notice and in the Final 
Sale Notice: 

Type of auction Bid variable Bidding process 

(1) Sealed bidding .............................................. A cash bonus or an operating fee rate ............ One sealed bid per company per lease or 
packaged bidding unit. 

(2) Ascending bidding ........................................ A cash bonus or an operating fee rate ............ Continuous bidding per lease. 
(3) Two-stage bidding (combination of ascend-

ing and sealed bidding).
An operating fee rate in one, both, or neither 

stage and a cash bonus in one, both, or 
neither stage.

Ascending or sealed bidding until: 
(i) Only two bidders remain, or 
(ii) More than one bidder offers to pay the 

maximum bid amount. 
Stage-two sealed or ascending bidding com-

mences at some predetermined time after 
the end of stage-one bidding. 

(4) Multiple-factor bidding ................................... Factors may include, but are not limited to: 
technical merit, timeliness, financing and 
economics, environmental considerations, 
public benefits, compatibility with State and 
local needs, cash bonus, rental rate, and an 
operating fee rate.

One proposal per company per lease or pack-
aged bidding unit. 

(b) You must submit your bid and a 
deposit as specified in §§ 585.500 and 
585.501 to cover the bid for each lease 
area, according to the terms specified in 
the Final Sale Notice. 

§ 585.221 What bidding systems may 
BOEM use for commercial leases and 
limited leases? 

(a) For commercial leases, we will 
specify minimum bids in the Final Sale 

Notice and use one of the following 
bidding systems, as specified in the 
Proposed Sale Notice and in the Final 
Sale Notice: 

Bid system Bid variable 

(1) Cash bonus with a constant fee rate (decimal) .................................. Cash bonus. 
(2) Constant operating fee rate with fixed cash bonus ............................ A fee rate used in the formula found in § 585.506 to set the operating 

fee per year during the operations term of your lease. 
(3) Sliding operating fee rate with a fixed cash bonus ............................ A fee rate used in the formula in § 585.506 to set the operating fee for 

the first year of the operations term of your lease. The fee rate for 
subsequent years changes by a mathematical function we specify in 
the Final Sale Notice. 

(4) Cash bonus and constant operating fee rate ..................................... Cash bonus and operating fee rate as stated in paragraph (a)(2) of this 
section (two-stage auction format only). 

(5) Cash bonus and sliding operating fee rate ........................................ Cash bonus and operating fee rate as stated in paragraph (a)(3) of this 
section (two-stage auction format only). 

(6) Multiple-factor combination of nonmonetary and monetary factors ... BOEM will identify bidding variables in the Final Sale Notice. 
Variables may include: 

(i) Nonmonetary (e.g., technical merit) factors and 
(ii) Monetary (e.g., cash bonus, rental rate, fee rate) factors. 

(b) For limited leases, the bid variable 
will be a cash bonus, with a minimum 
bid as we specify in the Final Sale 
Notice. 

§ 585.222 What does BOEM do with my 
bid? 

(a) If sealed bidding is used: 
(1) We open the sealed bids at the 

place, date, and hour specified in the 
Final Sale Notice for the sole purpose of 
publicly announcing and recording the 
bids. We do not accept or reject any bids 
at that time. 

(2) We reserve the right to reject any 
and all high bids, including a bid for 
any proposal submitted under the 
multiple-factor bidding format, 
regardless of the amount offered or 
bidding system used. The reasons for 
the rejection of a winning bid may 
include, but are not necessarily limited 
to, insufficiency, illegality, anti- 
competitive behavior, administrative 
error, and the presence of unusual 
bidding patterns. We intend to accept or 
reject all high bids within 90 days, but 
we may extend that time if necessary. 

(b) If we use ascending bidding, we 
may, in the Final Sale Notice, reserve 
the right to accept the winning bid 
solely based on its being the highest bid 
submitted by a qualified bidder 
(qualified to be an OCS lessee under 
§ 585.107). 

(c) If we use two-stage bidding and 
the auction concludes with: 

(1) An ascending bidding stage, the 
winning bid will be determined as 
stated in paragraph (b) of this section; or 

(2) A sealed bidding stage, the 
winning bid will be determined as 
stated in paragraph (a) of this section. 
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(d) If we use multiple-factor bidding, 
determination of the winning bid for 
any proposal submitted will be made by 
a panel composed of members selected 
by BOEM. The details of the process 
will be described in the Final Sale 
Notice. 

(e) We will send a written notice of 
our decision to accept or reject bids to 
all bidders whose deposits we hold. 

§ 585.223 What does BOEM do if there is 
a tie for the highest bid? 

(a) Unless otherwise specified in the 
Final Sale Notice, except in the first 
stage of a two-stage bidding auction, if 
more than one bidder on a lease submits 
the same high bid amount, the winning 
bidder will be determined by a further 
round or stage of bidding as described 
in the Final Sale Notice. 

(b) The winning bidder will be subject 
to final confirmation following 
determination of bid adequacy. 

§ 585.224 What happens if BOEM accepts 
my bid? 

If we accept your bid, we will send 
you a notice with three copies of the 
lease form. 

(a) Within 10 business days after you 
receive the lease copies, you must: 

(1) Execute the lease; 
(2) File financial assurance as 

required under §§ 585.515 through 
585.537 as applicable; and 

(3) Pay the balance of the bonus bid 
as specified in the lease sale notice. 

(b) Within 45 days after you receive 
the lease copies, you must pay the first 
12 months’ rent as required in 
§ 585.503. 

(c) When you execute three copies of 
the lease and return the copies to us, we 
will execute the lease on behalf of the 
United States and send you one fully 
executed copy. 

(d) You will forfeit your deposit if you 
do not execute and return the lease 
within 10- business days of receipt, or 
otherwise fail to comply with applicable 
regulations or terms of the Final Sale 
Notice. 

(e) We may extend the 10 business 
day time period for executing and 
returning the lease if we determine the 
delay to be caused by events beyond 
your control. 

(f) We reserve the right to withdraw 
an OCS area in which we have held a 
lease sale before you and BOEM execute 
the lease in that area. If we exercise this 
right, we will refund your bid deposit, 
without interest. 

(g) If the awarded lease is executed by 
an agent acting on behalf of the bidder, 
the bidder must submit, along with the 
executed lease, written evidence that 
the agent is authorized to act on behalf 
of the bidder. 

(h) BOEM will consider the highest 
submitted qualified bid to be the 
winning bid when bidding occurs under 
the systems described in § 585.221(a)(1) 
through (5). We will determine the 
winning bid for proposals submitted 
under the multiple-factor bidding 
format on the basis of selection by the 
panel as specified in § 585.222(d) when 
the bidding system under 
§ 585.221(a)(6) is used. We will refund 
the deposit on all other bids. 

§ 585.225 What happens if my bid is 
rejected, and what are my appeal rights? 

(a) If we reject your bid, we will 
provide a written statement of the 
reasons and refund any money 
deposited with your bid, without 
interest. 

(b) You may ask the BOEM Director 
for reconsideration, in writing, within 
15 business days of bid rejection, under 
§ 585.118(c)(1). We will send you a 
written response either affirming or 
reversing the rejection. 

§§ 585.226–585.229 [Reserved] 

Noncompetitive Lease Award Process 

§ 585.230 May I request a lease if there is 
no Call? 

You may submit an unsolicited 
request for a commercial lease or a 
limited lease under this part. Your 
unsolicited request must contain the 
following information: 

(a) The area you are requesting for 
lease. 

(b) A general description of your 
objectives and the facilities that you 
would use to achieve those objectives. 

(c) A general schedule of proposed 
activities including those leading to 
commercial operations. 

(d) Available and pertinent data and 
information concerning renewable 
energy and environmental conditions in 
the area of interest, including energy 
and resource data and information used 
to evaluate the area of interest. BOEM 
will withhold trade secrets and 
commercial or financial information 
that is privileged or confidential from 
public disclosure under exemption 4 of 
the FOIA and as provided in § 585.114. 

(e) If available from the appropriate 
State or local government authority, a 
statement that the proposed activity 
conforms with State and local energy 
planning requirements, initiatives, or 
guidance. 

(f) Documentation showing that you 
meet the qualifications to become a 
lessee, as specified in § 585.107. 

(g) An acquisition fee, as specified in 
§ 585.502(a). 

§ 585.231 How will BOEM process my 
unsolicited request for a noncompetitive 
lease? 

(a) BOEM will consider unsolicited 
requests for a lease on a case-by-case 
basis and may issue a lease 
noncompetitively in accordance with 
this part. We will not consider an 
unsolicited request for a lease under this 
part that is proposed in an area of the 
OCS that is scheduled for a lease sale 
under this part. 

(b) BOEM will issue a public notice of 
a request for interest relating to your 
proposal and consider comments 
received to determine if competitive 
interest exists. 

(c) If BOEM determines that 
competitive interest exists in the lease 
area: 

(1) BOEM will proceed with the 
competitive process set forth in 
§§ 585.210 through 585.225; 

(2) If you submit a bid for the lease 
area in a competitive lease sale, your 
acquisition fee will be applied to the 
deposit for your bonus bid; and 

(3) If you do not submit a bid for the 
lease area in a competitive lease sale, 
BOEM will not refund your acquisition 
fee. 

(d) If BOEM determines that there is 
no competitive interest in a lease, we 
will publish in the Federal Register a 
notice of Determination of No 
Competitive Interest. After BOEM 
publishes this notice, you will be 
responsible for submitting any required 
consistency certification and necessary 
data and information pursuant to 15 
CFR part 930, subpart D, to the 
applicable State CZMA agency or 
agencies and BOEM. 

(e) BOEM will coordinate and consult 
with affected Federal agencies, State, 
and local governments, and affected 
Indian Tribes in the review of 
noncompetitive lease requests. 

(f) After completing the review of 
your lease request, BOEM may offer you 
a noncompetitive lease. 

(g) If you accept the terms and 
conditions of the lease, then we will 
issue the lease, and you must comply 
with all terms and conditions of your 
lease and all applicable provisions of 
this part and 30 CFR part 285. If we 
issue you a lease, we will send you a 
notice with 3 copies of the lease form. 

(1) Within 10 business days after you 
receive the lease copies you must: 

(i) Execute the lease; 
(ii) File financial assurance as 

required under §§ 585.515 through 
585.537; and 

(2) Within 45 days after you receive 
the lease copies, you must pay the first 
12 months’ rent, as required in 
§ 585.503. 
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(h) BOEM will publish in the Federal 
Register a notice announcing the 
issuance of your lease. 

(i) If you do not accept the terms and 
conditions, BOEM will not issue a lease 
and will not refund your acquisition fee. 

§ 585.232 May I acquire a lease 
noncompetitively after responding to a 
Request for Interest or Call for Information 
and Nominations? 

(a) If you submit an area of interest for 
a possible lease and BOEM receives no 

competing submissions in response to 
the RFI or Call, we may inform you that 
there does not appear to be competitive 
interest, and ask if you wish to proceed 
with acquiring a lease. 

(b) If you wish to proceed with 
acquiring a lease, you must submit your 
acquisition fee as specified in 
§ 585.502(a). 

(c) After receiving the acquisition fee, 
BOEM will follow the process outlined 
in § 585.231(d) through (i). 

§§ 585.233–585.234 [Reserved] 

Commercial and Limited Lease Terms 

§ 585.235 If I have a commercial lease, 
how long will my lease remain in effect? 

(a) For commercial leases, the lease 
terms and applicable automatic 
extensions are as shown in the 
following table: 

Lease term Automatic extensions Requirements 

(1) Each commercial lease will have a prelimi-
nary term of 12 months, within which the les-
see must submit: (i) a SAP; or (ii) a com-
bined SAP and Construction and Operations 
Plan (COP). The preliminary term begins on 
the effective date of the lease.

If BOEM receives a SAP that satisfies the re-
quirements of §§ 585.605–585.613 or a 
SAP/COP that satisfies the requirements of 
§§ 585.605–585.613 and §§ 585.620– 
585.628, the preliminary term will be ex-
tended for the time necessary for us to con-
duct technical and environmental reviews of 
the SAP or SAP/COP.

The SAP must meet the requirements of 
§§ 585.605–585.613. The SAP/COP must 
meet the requirements of §§ 585.605– 
585.613 and §§ 585.620–585.628. 

(2) A commercial lease will have a site assess-
ment term of five years to conduct site as-
sessment activities and to submit a COP, if a 
SAP/COP has not been submitted. Your site 
assessment term begins when BOEM ap-
proves your SAP or SAP/COP.

If we receive a COP that satisfies the require-
ments of §§ 585.620–585.628, the site as-
sessment term will be automatically ex-
tended for the period of time necessary for 
us to conduct technical and environmental 
reviews of the COP.

The COP must meet the requirements of 
§§ 585.620–585.628. 

(3) A commercial lease will have an operations 
term of 25 years, unless a longer term is ne-
gotiated by the parties. A request for lease 
renewal must be submitted two years before 
the end of the operations term. If you submit 
a COP, your operations term begins on the 
date that BOEM approves the COP. If you 
submit a SAP/COP, your operations term be-
gins on the earliest of the following dates: 
five years after BOEM approves the SAP/ 
COP; when fabrication begins; or, when in-
stallation commences.

.......................................................................... The lease renewal request must meet the re-
quirements in §§ 585.425–585.429. 

(4) A commercial lease may have additional 
time added to the operations term through a 
lease renewal. The term of the lease renewal 
will not exceed the original term of the lease, 
unless a longer term is negotiated by the par-
ties. The lease renewal term begins upon ex-
piration of the original operations term.

.......................................................................... NOTE: BOEM may also order or grant a sus-
pension of the operations term, as provided 
in §§ 585.415–585.421 thereby effectively 
extending the term of the lease. 

(b) If you do not timely submit a SAP, 
COP, or SAP/COP, as appropriate, you 
may request additional time to extend 
the preliminary or site assessment term 

of your commercial lease that includes 
a revised schedule for submission of the 
plan, as appropriate. 

§ 585.236 If I have a limited lease, how 
long will my lease remain in effect? 

(a) For limited leases, the lease terms 
are as shown in the following table: 

Lease term Extension or suspension Requirements 

(1) Each limited lease has a preliminary term of 
12 months to submit a GAP. The preliminary 
term begins on the effective date of the lease.

If we receive a GAP that satisfies the require-
ments of §§ 585.640–585.648 of this part, 
the preliminary term will be automatically 
extended for the period of time necessary 
for us to conduct a technical and environ-
mental review of the plans.

The GAP must meet the requirements of 
§§ 585.640–585.648. 

(2) Each limited lease has an operations term 
of five years for conducting site assessment, 
technology testing, or other activities. The op-
erations term begins on the date that we ap-
prove your GAP.

We may order or grant a suspension of the 
operations term as provided in §§ 585.415– 
585.421.

(b) If you do not timely submit a GAP, 
you may request additional time to 

extend the preliminary term of your limited lease that includes a revised 
schedule for submission of a GAP. 
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§ 585.237 What is the effective date of a 
lease? 

(a) A lease issued under this part must 
be dated and becomes effective as of the 
first day of the month following the date 
a lease is signed by the lessor. 

(b) If the lessee submits a written 
request and BOEM approves, a lease 
may be dated and become effective the 
first day of the month in which it is 
signed by the lessor. 

§ 585.238 May I develop my commercial 
lease in phases? 

In your COP, you may request 
development of your commercial lease 
in phases. In support of your request, 
you must provide details as to what 
portions of the lease will be initially 
developed for commercial operations 
and what portions of the lease will be 
reserved for subsequent phased 
development. 

§ 585.239 Are there any other renewable 
energy research activities that will be 
allowed on the OCS? 

(a) The Director may issue OCS leases, 
ROW grants, and RUE grants to a 
Federal agency or a State for renewable 
energy research activities that support 
the future production, transportation, or 
transmission of renewable energy. 

(b) In issuing leases, ROW grants, and 
RUE grants to a Federal agency or a 
State on the OCS for renewable energy 
research activities under this provision, 
BOEM will coordinate and consult with 
other relevant Federal agencies, any 
other affected State(s), affected local 
government executives, and affected 
Indian Tribes. 

(c) BOEM may issue leases, RUEs, and 
ROWs for research activities managed 
by a Federal agency or a State only in 
areas for which the Director has 
determined, after public notice and 
opportunity to comment, that no 
competitive interest exists. 

(d) The Director and the head of the 
Federal agency or the Governor of a 
requesting State, or their authorized 
representatives, will negotiate the terms 
and conditions of such renewable 
energy leases, RUEs, or ROWs under 
this provision on a case-by-case basis. 
The framework for such negotiations, 
and standard terms and conditions of 
such leases, RUEs, or ROWs may be set 
forth in a memorandum of agreement 
(MOA) or other agreement between 
BOEM and a Federal agency or a State. 
The MOA must include the agreement 
of the head of the Federal agency or the 
Governor to assure that all 
subcontractors comply with this part 
and 30 CFR part 285, other applicable 
laws, and terms and conditions of such 
leases or grants. 

(e) Any lease, RUE, or ROW that 
BOEM issues to a Federal agency or to 
a State that authorizes access to an area 
of the OCS for research activities 
managed by a Federal agency or a State 
must include: 

(1) Requirements to comply with all 
applicable Federal laws; and 

(2) Requirements to comply with 
these regulations and 30 CFR part 285, 
except as otherwise provided in the 
lease or grant. 

(f) BOEM will issue a public notice of 
any lease, RUE, ROW issued to a 
Federal agency or to a State, or an 
approved MOA for such research 
activities. 

(g) BOEM will not charge any fees for 
the purpose of ensuring a fair return for 
the use of such research areas on the 
OCS. 

Subpart C—Right-of-Way (ROW) and 
Right-of-Use and Easement (RUE) 
Grants for Renewable Energy 
Activities 

ROW Grants and RUE Grants 

§ 585.300 What types of activities are 
authorized by ROW grants and RUE grants 
issued under this part? 

(a) A ROW grant authorizes the holder 
to install on the OCS cables, pipelines, 
and associated facilities that involve the 
transportation or transmission of 
electricity or other energy product from 
renewable energy projects. 

(b) A RUE grant authorizes the holder 
to construct and maintain facilities or 
other installations on the OCS that 
support the production, transportation, 
or transmission of electricity or other 
energy product from any renewable 
energy resource. 

(c) You do not need a ROW grant or 
RUE grant for a project easement 
authorized under § 585.200(b) to serve 
your lease. 

§ 585.301 What do ROW grants and RUE 
grants include? 

(a) A ROW grant: 
(1) Includes the full length of the 

corridor on which a cable, pipeline, or 
associated facility is located; 

(2) Is 200 feet (61 meters) in width, 
centered on the cable or pipeline, unless 
safety and environmental factors during 
construction and maintenance of the 
associated cable or pipeline require a 
greater width; and 

(3) For the associated facility, is 
limited to the area reasonably necessary 
for a power or pumping station or other 
accessory facility. 

(b) A RUE grant includes the site on 
which a facility or other structure is 
located and the areal extent of anchors, 
chains, and other equipment associated 

with a facility or other structure. The 
specific boundaries of a RUE will be 
determined by BOEM on a case-by-case 
basis and set forth in each RUE grant. 

§ 585.302 What are the general 
requirements for ROW grant and RUE grant 
holders? 

(a) To acquire a ROW grant or RUE 
grant you must provide evidence that 
you meet the qualifications as required 
in § 585.107. 

(b) A ROW grant or RUE grant is 
subject to the following conditions: 

(1) The rights granted will not prevent 
the granting of other rights by the 
United States, either before or after the 
granting of the ROW or RUE, provided 
that any subsequent authorization 
issued by BOEM in the area of a 
previously issued ROW grant or RUE 
grant may not unreasonably interfere 
with activities approved or impede 
existing operations under such a grant; 
and 

(2) The holder agrees that the United 
States, its lessees, or other ROW grant or 
RUE grant holders may use or occupy 
any part of the ROW grant or RUE grant 
not actually occupied or necessarily 
incident to its use for any necessary 
activities. 

§ 585.303 How long will my ROW grant or 
RUE grant remain in effect? 

(a) Each ROW or RUE grant will have 
a preliminary term of 12 months from 
the date of issuance of the ROW or RUE 
grant within which to submit a GAP. 
The preliminary term begins on the 
effective date of the grant. You must 
submit a GAP no later than the end of 
the preliminary term for your grant to 
remain in effect. However, you may 
submit a GAP prior to the issuance of 
your ROW or RUE grant. 

(b) Except as described in paragraph 
(a) of this section, your ROW grant or 
RUE grant will remain in effect for as 
long as the associated activities are 
properly maintained and used for the 
purpose for which the grant was made, 
unless otherwise expressly stated in the 
grant. 

§ 585.304 [Reserved] 

Obtaining ROW Grants and RUE Grants 

§ 585.305 How do I request a ROW grant 
or RUE grant? 

You must submit to BOEM one paper 
copy and one electronic copy of a 
request for a new or modified ROW 
grant or RUE grant. You must submit a 
separate request for each ROW grant or 
RUE grant you are requesting. The 
request must contain the following 
information: 

(a) The area you are requesting for a 
ROW grant or RUE grant. 
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(b) A general description of your 
objectives and the facilities that you 
would use to achieve those objectives. 

(c) A general schedule of proposed 
activities. 

(d) Pertinent information concerning 
environmental conditions in the area of 
interest. 

§ 585.306 What action will BOEM take on 
my request? 

BOEM will consider requests for ROW 
grants and RUE grants on a case-by-case 
basis and may issue a grant 
competitively, as provided in § 585.308, 
or noncompetitively if we determine 
after public notice that there is no 
competitive interest. BOEM will 
coordinate and consult with relevant 
Federal agencies, with the Governor of 
any affected State, and the executive of 
any affected local government. 

(a) In response to an unsolicited 
request for a ROW grant or RUE grant, 
BOEM will first determine if there is 
competitive interest, as provided in 
§ 585.307. 

(b) If BOEM determines that there is 
no competitive interest in a ROW grant 
or RUE grant, we will publish a notice 
in the Federal Register of such 
determination. After BOEM publishes 
this notice, you will be responsible for 
submitting any required consistency 
certification and necessary data and 
information pursuant to 15 CFR part 
930, subpart D, to the applicable State 
CZMA agency or agencies and BOEM. 
We will establish terms and conditions 
for the grant in consultation with you. 

§ 585.307 How will BOEM determine 
whether competitive interest exists for ROW 
grants and RUE grants? 

To determine whether or not there is 
competitive interest: 

(a) We will publish a public notice, 
describing the parameters of the project, 
to give affected and interested parties an 
opportunity to comment on the 
proposed ROW grant or RUE grant area. 

(b) We will evaluate any comments 
received on the notice and make a 
determination of the level of 
competitive interest. 

§ 585.308 How will BOEM conduct an 
auction for ROW grants and RUE grants? 

(a) If BOEM determines that there is 
competitive interest, we will: 

(1) Publish a notice of each grant 
auction in the Federal Register 
describing auction procedures, allowing 
interested persons 30 days to comment; 
and 

(2) Conduct a competitive auction for 
issuing the ROW grant or RUE grant. 
The auction process for ROW grants and 
RUE grants will be conducted following 

the same process for leases set forth in 
§§ 585.211 through 585.225. 

(b) If you are the successful bidder in 
an auction, you must pay the first year’s 
rent, as provided in § 585.316. 

§ 585.309 When will BOEM issue a 
noncompetitive ROW grant or RUE grant? 

After completing the review of your 
grant request, BOEM may offer you a 
noncompetitive grant. 

(a) If you accept the terms and 
conditions of the grant, then we will 
issue the grant, and you must comply 
with all terms and conditions of your 
grant and all applicable provisions of 
this part and 30 CFR part 285. 

(b) If you do not accept the terms and 
conditions, BOEM will not issue a grant. 

§ 585.310 What is the effective date of a 
ROW grant or RUE grant? 

Your ROW grant or RUE grant 
becomes effective on the date 
established by BOEM on the ROW grant 
or RUE grant instrument. 

§ § 585.311–585.314 [Reserved] 

Financial Requirements for ROW Grants 
and RUE Grants 

§ 585.315 What deposits are required for a 
competitive ROW grant or RUE grant? 

(a) You must make a deposit, as 
required in § 585.501(a), regardless of 
whether the auction is a sealed-bid, oral, 
electronic, or other auction format. 
BOEM will specify in the sale notice the 
official to whom you must submit the 
payment, the time by which the official 
must receive the payment, and the 
forms of acceptable payment. 

(b) If your high bid is rejected, we will 
provide a written statement of reasons. 

(c) For all rejected bids, we will 
refund, without interest, any money 
deposited with your bid. 

§ 585.316 What payments are required for 
ROW grants or RUE grants? 

Before we issue the ROW grant or 
RUE grant, you must pay: 

(a) Any balance on accepted high bids 
to ONRR, as provided in the sale notice. 

(b) An annual rent for the first year of 
the grant, as specified in § 585.508. 

Subpart D—Lease and Grant 
Administration 

§ § 585.400–585.404 [Reserved] 

Designation of Operator 

§ 585.405 How do I designate an operator? 
(a) If you intend to designate an 

operator who is not the lessee or grant 
holder, you must identify the proposed 
operator in your SAP (under 
§ 585.610(a)(3)), COP (under 
§ 585.626(b)(2)), or GAP (under 

§ 585.645(b)(3)), as applicable. If no 
operator is designated in a SAP, COP, or 
GAP, BOEM will deem the lessee or 
grant holder to be the operator. 

(b) An operator must be designated in 
any SAP, COP, or GAP if there is more 
than one lessee or grant holder for any 
individual lease or grant. 

(c) Once approved in your plan, the 
designated operator is authorized to act 
on your behalf and required to perform 
activities necessary to comply with the 
OCS Lands Act, the lease or grant, and 
the regulations in this part. 

(d) You, or your designated operator, 
must immediately provide BOEM with 
a written notification of change of 
address of the lessee or operator. 

(e) If there is a change in the 
designated operator, you must provide 
written notice to BOEM and identify the 
new designated operator within 72 
hours on a form approved by BOEM. 
The lessee(s) or grantee(s) is the 
operator and responsible for compliance 
until BOEM approves designation of the 
new operator. 

(f) Designation of an operator under 
any lease or grant issued under this part 
does not relieve the lessee or grant 
holder of its obligations under this part 
or its lease or grant. 

(g) A designated operator performing 
activities on the lease must comply with 
all regulations governing those activities 
and may be held liable or penalized for 
any noncompliance during the time it 
was the operator, notwithstanding its 
subsequent resignation. 

§ 585.406 Who is responsible for fulfilling 
lease and grant obligations? 

(a) When you are not the sole lessee 
or grantee, you and your co-lessee(s) or 
co-grantee(s) are jointly and severally 
responsible for fulfilling your 
obligations under the lease or grant and 
the provisions of this part and 30 CFR 
part 285, unless otherwise provided in 
these regulations. 

(b) If your designated operator fails to 
fulfill any of your obligations under the 
lease or grant and this part, BOEM may 
require you or any or all of your co- 
lessees or co-grantees to fulfill those 
obligations or other operational 
obligations under the OCS Lands Act, 
the lease, grant, or the regulations. 

(c) Whenever the regulations in this 
part require the lessee or grantee to 
conduct an activity in a prescribed 
manner, the lessee or grantee and 
operator (if one has been designated) are 
jointly and severally responsible for 
complying with the regulations. 
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§ 585.407 [Reserved] 

Lease or Grant Assignment 

§ 585.408 May I assign my lease or grant 
interest? 

(a) You may assign all or part of your 
lease or grant interest, including record 
title, subject to BOEM approval under 
this subpart. Each instrument that 
creates or transfers an interest must 
describe the entire tract or describe by 
officially designated subdivisions the 
interest you propose to create or 
transfer. 

(b) You may assign a lease or grant 
interest by submitting one paper copy 
and one electronic copy of an 
assignment application to BOEM. The 
assignment application must include: 

(1) BOEM-assigned lease or grant 
number; 

(2) A description of the geographic 
area or undivided interest you are 
assigning; 

(3) The names of both the assignor 
and the assignee, if applicable; 

(4) The names and telephone numbers 
of the contacts for both the assignor and 
the assignee; 

(5) The names, titles, and signatures 
of the authorizing officials for both the 
assignor and the assignee; 

(6) A statement that the assignee 
agrees to comply with and to be bound 
by the terms and conditions of the lease 
or grant; 

(7) The qualifications of the assignee 
to hold a lease or grant under § 585.107; 
and 

(8) A statement on how the assignee 
will comply with the financial 
assurance requirements of §§ 585.515 
through 585.537. No assignment will be 
approved until the assignee provides the 
required financial assurance. 

(c) If you submit an application to 
assign a lease or grant, you will 
continue to be responsible for payments 
that are or become due on the lease or 
grant until the date BOEM approves the 
assignment. 

(d) The assignment takes effect on the 
date BOEM approves your application. 

(e) You do not need to request an 
assignment for mergers, name changes, 
or changes of business form. You must 
notify BOEM of these events under 
§ 585.109. 

§ 585.409 How do I request approval of a 
lease or grant assignment? 

(a) You must request approval of each 
assignment on a form approved by 
BOEM, and submit originals of each 
instrument that creates or transfers 
ownership of record title or certified 
copies thereof within 90 days after the 
last party executes the transfer 
agreement. 

(b) Any assignee will be subject to all 
the terms and conditions of your 
original lease or grant, including the 
requirement to furnish financial 
assurance in the amount required in 
§§ 585.515 through 585.537. 

(c) The assignee must submit proof of 
eligibility and other qualifications 
specified in § 585.107. 

(d) Persons executing on behalf of the 
assignor and assignee must furnish 
evidence of authority to execute the 
assignment. 

§ 585.410 How does an assignment affect 
the assignor’s liability? 

As assignor, you are liable for all 
obligations, monetary and nonmonetary, 
that accrued under your lease or grant 
before BOEM approves your assignment. 
Our approval of the assignment does not 
relieve you of these accrued obligations. 
BOEM may require you to bring the 
lease or grant into compliance to the 
extent the obligation accrued before the 
effective date of your assignment if your 
assignee or subsequent assignees fail to 
perform any obligation under the lease 
or grant. 

§ 585.411 How does an assignment affect 
the assignee’s liability? 

(a) As assignee, you are liable for all 
lease or grant obligations that accrue 
after BOEM approves the assignment. 
As assignee, you must comply with all 
the terms and conditions of the lease or 
grant and all applicable regulations, 
remedy all existing environmental and 
operational problems on the lease or 
grant, and comply with all 
decommissioning requirements under 
30 CFR part 285, subpart I. 

(b) Assignees are bound to comply 
with each term or condition of the lease 
or grant and the regulations in this part 
and 30 CFR part 285. You are jointly 
and severally liable for the performance 
of all obligations under the lease or 
grant and under the regulations in this 
part and 30 CFR part 285 with each 
prior and subsequent lessee who held 
an interest from the time the obligation 
accrued until it is satisfied, unless this 
part provides otherwise. 

§ § 585.412–585.414 [Reserved] 

Lease or Grant Suspension 

§ 585.415 What is a lease or grant 
suspension? 

(a) A suspension is an interruption of 
the term of your lease or grant that may 
occur: 

(1) As approved by BOEM at your 
request, as provided in § 585.416; or 

(2) As ordered by BOEM, as provided 
in § 585.417 or by BSEE as provided in 
30 CFR 285.417. 

(b) A lease or grant suspension 
extends the term of your lease or grant 
for the length of time the suspension is 
in effect. 

(c) Activities may not be conducted 
on your lease or grant during the period 
of a suspension except as expressly 
authorized under the terms of the lease 
or grant suspension. 

§ 585.416 How do I request a lease or 
grant suspension? 

You must submit a written request to 
BOEM that includes the following 
information no later than 90 days prior 
to the expiration of your appropriate 
lease or grant term: 

(a) The reasons you are requesting 
suspension of your lease or grant term, 
and the length of additional time 
requested. 

(b) An explanation of why the 
suspension is necessary in order to 
ensure full enjoyment of your lease or 
grant and why it is in the lessor’s or 
grantor’s interest to approve the 
suspension. 

(c) If you do not timely submit a SAP, 
COP, or GAP, as required, you may 
request a suspension to extend the 
preliminary or site assessment term of 
your lease or grant that includes a 
revised schedule for submission of a 
SAP, COP, or GAP, as appropriate. 

(d) Any other information BOEM may 
require. 

§ 585.417 When may BOEM order a 
suspension? 

BOEM may order a suspension under 
the following circumstances: 

(a) When necessary to comply with 
judicial decrees prohibiting some or all 
activities under your lease; or 

(b) When the suspension is necessary 
for reasons of national security or 
defense. 

§ 585.418 How will BOEM issue a 
suspension? 

(a) BOEM will issue a suspension 
order orally or in writing. 

(b) BOEM will send you a written 
suspension order as soon as practicable 
after issuing an oral suspension order. 

(c) The written order will explain the 
reasons for its issuance and describe the 
effect of the suspension order on your 
lease or grant and any associated 
activities. BOEM may authorize certain 
activities during the period of the 
suspension, as set forth in the 
suspension order. 

§ 585.419 What are my immediate 
responsibilities if I receive a suspension 
order? 

You must comply with the terms of a 
suspension order upon receipt and take 
any action prescribed within the time 
set forth therein. 
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§ 585.420 What effect does a suspension 
order have on my payments? 

(a) While BOEM evaluates your 
request for a suspension under 
§ 585.416, you must continue to fulfill 
your payment obligation until the end of 
the original term of your lease or grant. 
If our evaluation goes beyond the end of 
the original term of your lease or grant, 
the term of your lease or grant will be 
extended for the period of time 
necessary for BOEM to complete its 
evaluation of your request, but you will 
not be required to make payments 
during the time of the extension. 

(b) If BOEM approves your request for 
a suspension, as provided in § 585.416, 
we may suspend your payment 
obligation, as appropriate for the term 
that is suspended, depending on the 
reasons for the requested suspension. 

(c) If BOEM orders a suspension, as 
provided in § 585.417, your payments, 
as appropriate for the term that is 
suspended, will be waived during the 
suspension period. 

§ 585.421 How long will a lease or grant 
suspension be in effect? 

A lease or grant suspension will be in 
effect for the period specified by BOEM. 

(a) BOEM will not approve a lease or 
grant suspension request pursuant to 
§ 585.416 for a period longer than 2 
years. 

(b) If BOEM determines that the 
circumstances giving rise to a 
suspension ordered under § 585.417 
cannot be resolved within 5 years, the 
Secretary may initiate cancellation of 
the lease or grant. 

Lease or Grant Cancellation 

§ 585.422 When can my lease or grant be 
canceled? 

(a) The Secretary will cancel any lease 
or grant issued under this part upon 
proof that it was obtained by fraud or 
misrepresentation, and after notice and 
opportunity to be heard has been 
afforded to the lessee or grant holder. 

(b) The Secretary may cancel any 
lease or grant issued under this part 
when: 

(1) The Secretary determines after 
notice and opportunity for a hearing 
that, with respect to the lease or grant 
that would be canceled, the lessee or 
grantee has failed to comply with any 
applicable provision of the OCS Lands 
Act or these regulations; any order of 
the Director; or any term, condition or 
stipulation contained in the lease or 
grant, and that the failure to comply 
continued 30 days (or other period 
BOEM specifies) after you receive notice 
from BOEM. The Secretary will mail a 
notice by registered or certified letter to 

the lessee or grantee at its record post 
office address; 

(2) The Secretary determines after 
notice and opportunity for a hearing 
that you have terminated commercial 
operations under your COP, as provided 
in § 585.635, or other approved 
activities under your GAP, as provided 
in § 585.656; 

(3) Required by national security or 
defense; or 

(4) The Secretary determines after 
notice and opportunity for a hearing 
that continued activity under the lease 
or grant: 

(i) Would cause serious harm or 
damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance; and 

(ii) That the threat of harm or damage 
would not disappear or decrease to an 
acceptable extent within a reasonable 
period of time; and 

(iii) The advantages of cancellation 
outweigh the advantages of continuing 
the lease or grant in force. 

§ § 585.423–585.424 [Reserved] 

Lease or Grant Renewal 

§ 585.425 May I obtain a renewal of my 
lease or grant before it terminates? 

You may request renewal of the 
operations term of your lease or the 
original authorized term of your grant. 
BOEM, at its discretion, may approve a 
renewal request to conduct substantially 
similar activities as were originally 
authorized under the lease or grant. 
BOEM will not approve a renewal 
request that involves development of a 
type of renewable energy not originally 
authorized in the lease or grant. BOEM 
may revise or adjust payment terms of 
the original lease, as a condition of lease 
renewal. 

§ 585.426 When must I submit my request 
for renewal? 

(a) You must request a renewal from 
BOEM: 

(1) No later than 180 days before the 
termination date of your limited lease or 
grant. 

(2) No later than 2 years before the 
termination date of the operations term 
of your commercial lease. 

(b) You must submit to BOEM all 
information we request pertaining to 
your lease or grant and your renewal 
request. 

§ 585.427 How long is a renewal? 

BOEM will set the term of a renewal 
at the time of renewal on a case-by-case 
basis. 

(a) For commercial leases, a renewal 
term will not exceed the original 
operations term unless a longer term is 
negotiated by the applicable parties. 

(b) For limited leases, a renewal term 
will not exceed the original operations 
term. 

(c) For RUE and ROW grants, a 
renewal will continue for as long as the 
associated activities are conducted and 
facilities properly maintained and used 
for the purpose for which the grant was 
made, unless otherwise expressly stated. 

§ 585.428 What effect does applying for a 
renewal have on my activities and 
payments? 

If you timely request a renewal: 
(a) You may continue to conduct 

activities approved under your lease or 
grant under the original terms and 
conditions for as long as your request is 
pending decision by BOEM. 

(b) You may request a suspension of 
your lease or grant, as provided in 
§ 585.416, while we consider your 
request. 

(c) For the period BOEM considers 
your request for renewal, you must 
continue to make all payments in 
accordance with the original terms and 
conditions of your lease or grant. 

§ 585.429 What criteria will BOEM consider 
in deciding whether to renew a lease or 
grant? 

BOEM will consider the following 
criteria in deciding whether to renew a 
lease or grant: 

(a) Design life of existing technology. 
(b) Availability and feasibility of new 

technology. 
(c) Environmental and safety record of 

the lessee or grantee. 
(d) Operational and financial 

compliance record of the lessee or 
grantee. 

(e) Competitive interest and fair 
return considerations. 

(f) Effects of the lease or grant on 
generation capacity and reliability 
within the regional electrical 
distribution and transmission system. 

§§ 585.430–585.431 [Reserved] 

Lease or Grant Termination 

§ 585.432 When does my lease or grant 
terminate? 

Your lease or grant terminates on 
whichever of the following dates occurs 
first: 

(a) The expiration of the applicable 
term of your lease or grant, unless your 
term is automatically extended under 
§ 585.235 or § 585.236, a request for 
renewal of your lease or grant is 
pending a decision by BOEM, or your 
lease or grant is suspended or renewed 
as provided in this subpart; 
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(b) A cancellation, as set forth in 
§ 585.422; or 

(c) Relinquishment, as set forth in 
§ 585.435. 

§ 585.433 What must I do after my lease or 
grant terminates? 

(a) After your lease or grant 
terminates, you must: 

(1) Make all payments due, including 
any accrued rentals and deferred 
bonuses; and 

(2) Perform any other outstanding 
obligations under the lease or grant 
within 6 months. 

(b) Within 2 years following 
termination of a lease or grant, you must 
remove or dispose of all facilities, 
installations, and other devices 
permanently or temporarily attached to 
the seabed on the OCS in accordance 
with a plan approved by BOEM under 
subpart F of this part or an application 
approved by BSEE under 30 CFR part 
285, subpart I. 

(c) If you fail to comply with your 
approved decommissioning plan or 
application: 

(1) BOEM may call for the forfeiture 
of your financial assurance; and 

(2) You remain liable for removal or 
disposal costs and responsible for 
accidents or damages that might result 
from such failure. 

§ 585.434 When may BOEM authorize 
facilities to remain in place following 
termination of a lease or grant? 

(a) In your decommissioning 
application that you submit to BSEE in 
accordance with 30 CFR 285.902, you 
may request that certain facilities 
authorized in your lease or grant remain 
in place for activities authorized in this 
part, elsewhere in this subchapter, or by 
other applicable Federal laws. 

(b) BOEM may approve such requests 
on a case-by-case basis considering the 
following: 

(1) Potential impacts to the marine 
environment; 

(2) Competing uses of the OCS; 
(3) Impacts on marine safety and 

National defense; 
(4) Maintenance of adequate financial 

assurance; and 
(5) Other factors determined by the 

Director. 
(c) Except as provided in paragraph 

(d) of this section, if BOEM authorizes 

facilities to remain in place, the former 
lessee or grantee under this part remains 
jointly and severally liable for 
decommissioning the facility unless 
satisfactory evidence is provided to 
BOEM showing that another party has 
assumed that responsibility and has 
secured adequate financial assurances. 

(d) In your decommissioning 
application, you may request that 
certain facilities authorized in your 
lease or grant be converted to an 
artificial reef or otherwise toppled in 
place. BOEM will evaluate all such 
requests. 

Lease or Grant Relinquishment 

§ 585.435 How can I relinquish a lease or 
a grant or parts of a lease or grant? 

(a) You may surrender the lease or 
grant, or an officially designated 
subdivision thereof, by filing one paper 
copy and one electronic copy of a 
relinquishment application with BOEM. 
A relinquishment takes effect on the 
date we approve your application, 
subject to the continued obligation of 
the lessee and the surety to: 

(1) Make all payments due on the 
lease or grant, including any accrued 
rent and deferred bonuses; 

(2) Decommission all facilities on the 
lease or grant to be relinquished to the 
satisfaction of BSEE; and 

(3) Perform any other outstanding 
obligations under the lease or grant. 

(b) Your relinquishment application 
must include: 

(1) Name; 
(2) Contact name; 
(3) Telephone number; 
(4) Fax number; 
(5) Email address; 
(6) BOEM-assigned lease or grant 

number, and, if applicable, the name of 
any facility; 

(7) A description of the geographic 
area you are relinquishing; 

(8) The name, title, and signature of 
your authorizing official (the name, title, 
and signature must match exactly the 
name, title, and signature in BOEM 
qualification records); and 

(9) A statement that you will adhere 
to the requirements of 30 CFR part 285, 
subpart I. 

(c) If you have submitted an 
application to relinquish a lease or 

grant, you will be billed for any 
outstanding payments that are due 
before the relinquishment takes effect, 
as provided in paragraph (a) of this 
section. 

Lease or Grant Contraction 

§ 585.436 Can BOEM require lease or grant 
contraction? 

At an interval no more frequent than 
every 5 years, BOEM may review your 
lease or grant area to determine whether 
the lease or grant area is larger than 
needed to develop the project and 
manage activities in a manner that is 
consistent with the provisions of this 
part. BOEM will notify you of our 
proposal to contract the lease or grant 
area. 

(a) BOEM will give you the 
opportunity to present orally or in 
writing information demonstrating that 
you need the area in question to manage 
lease or grant activities consistent with 
these regulations. 

(b) Prior to taking action to contract 
the lease or grant area, BOEM will issue 
a decision addressing your contentions 
that the area is needed. 

(c) You may appeal this decision 
under § 585.118. 

Subpart E—Payments and Financial 
Assurance Requirements 

Payments 

§ 585.500 How do I make payments under 
this part? 

(a) For acquisition fees or the initial 
12 months’ rent paid for the preliminary 
term of your lease, you must make your 
electronic payments through the Fees 
for Services page on the BOEM website 
at http://www.boem.gov, and you must 
include one copy of the Pay.gov 
confirmation receipt page with your 
unsolicited request. 

(b) For all other required rent 
payments and for operating fee 
payments, you must make your 
payments as required in 30 CFR 
1218.51. 

(c) This table summarizes payments 
you must make for leases and grants, 
unless otherwise specified in the Final 
Sale Notice: 

Payment Amount Due date Payment 
mechanism Section reference 

Initial payments for leases 

(1) If your lease is issued competi-
tively.

Bid Deposit ......... As set in Final Sale Notice/de-
pends on bid.

With bid .......................................... Pay.Gov ..... § 585.501. 

Bonus Balance ... ........................................................ Lease issuance .............................. 30 CFR 
1218.51.

(2) If your lease is issued non- 
competitively.

Acquisition Fee ... $0.25 per acre, unless otherwise 
set by the Director.

With application ............................. Pay.gov ...... § 585.502. 
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Payment Amount Due date Payment 
mechanism Section reference 

(3) All leases .................................. Initial Rent .......... $3 per acre per year ...................... 45 days after lease issuance ......... Pay.gov ...... § 585.503. 

Subsequent payments for leases and project easements 

(4) All leases .................................. Subsequent Rent $3 per acre per year ...................... Annually ......................................... 30 CFR 
1218.51.

§§ 585.503 and 
585.504. 

(5) If you have a project easement Rent .................... Greater of $5 per acre per year or 
$450 per year.

When operations term for associ-
ated lease starts, then annually.

30 CFR 
1218.51.

§ 585.507. 

(6) If your commercial lease is pro-
ducing.

Operating Fee .... Determined by the formula in 
§ 585.506.

Annually ......................................... 30 CFR 
1218.51.

§ 585.506. 

Payments for ROW grants and RUE grants 1 

(7) All ROW grants and RUE 
grants.

Initial Rent .......... $70 per statute mile, and the 
greater of $5 per acre per year 
or $450 per year.

Grant Issuance .............................. Pay.gov ...... § 585.508. 

Subsequent Rent ........................................................ Annually or in 5-year batches ........ 30 CFR 
1218.51.

1 There is no acquisition fee for ROW grants or RUE grants. 

§ 585.501 What deposits must I submit for 
a competitively issued lease, ROW grant, or 
RUE grant? 

(a) For a competitive lease or grant 
that we offer through sealed bidding, 
you must submit a deposit of 20 percent 
of the total bid amount, unless some 
other amount is specified in the Final 
Sale Notice. 

(b) For a competitive lease that we 
offer through ascending bidding, you 
must submit a deposit as established in 
the Final Sale Notice. 

(c) You must pay any balances on 
accepted high bids in accordance with 
the Final Sale Notice, this part, and your 
lease or grant instrument. 

(d) The deposit will be forfeited for 
any successful bidder who fails to 
execute the lease within the prescribed 
time, or otherwise does not comply with 
the regulations concerning acquisition 
of a lease or grant or stipulations in the 
Final Sale Notice. 

§ 585.502 What initial payment 
requirements must I meet to obtain a 
noncompetitive lease, ROW grant, or RUE 
grant? 

When requesting a noncompetitive 
lease, you must meet the initial payment 
(acquisition fee) requirements of this 
section, unless specified otherwise in 
your lease instrument. No initial 
payment is required when requesting 
noncompetitive ROW grants and RUE 
grants. 

(a) If you request a noncompetitive 
lease, you must submit an acquisition 
fee of $0.25 per acre, unless otherwise 
set by the Director, as provided in 
§ 585.500. 

(b) If BOEM determines there is no 
competitive interest, we will then: 

(1) Retain your acquisition fee if we 
issue you a lease; or 

(2) Refund your acquisition fee, 
without interest, if we do not issue your 
requested lease. 

(c) If we determine that there is a 
competitive interest in an area you 
requested, then we will proceed with a 
competitive lease sale process provided 
for in subpart B of this part, and we will: 

(1) Apply your acquisition fee to the 
required deposit for your bid amount if 
you submit a bid; 

(2) Apply your acquisition fee to your 
bonus bid if you acquire the lease; or 

(3) Retain your acquisition fee if you 
do not bid for or acquire the lease. 

§ 585.503 What are the rent and operating 
fee requirements for a commercial lease? 

(a) The rent for a commercial lease is 
$3 per acre per year, unless otherwise 
established in the Final Sale Notice or 
lease. 

(1) You must pay ONRR the initial 12 
months’ rent 45 days after you receive 
the lease copies from BOEM in 
accordance with the requirements 
provided in § 585.500(a). 

(2) You must pay ONRR, under the 
regulations at 30 CFR part 1218, rent at 
the beginning of each subsequent 1-year 
period in accordance with the 
regulations at 30 CFR 1218.51 for the 
entire lease area until the facility begins 
to generate commercially, as specified 
in § 585.506 or as otherwise specified in 
the Final Sale Notice or lease 
instrument: 

(i) For leases issued competitively, 
BOEM will specify in the Final Sale 
Notice and lease any adjustment to the 
rent fee to take effect during the 
operations term and prior to the 
commercial generation. 

(ii) For leases issued 
noncompetitively, BOEM will specify in 
the lease any adjustment to the rent fee 
to take effect during the operations term 
and prior to the commercial generation. 

(3) You must pay ONRR, under the 
regulations at 30 CFR part 1218, the rent 
for a project easement in addition to the 
lease rent, as provided in § 585.507. You 

must commence rent payments for your 
project easement upon our approval of 
your COP or GAP. 

(b) After your lease begins commercial 
generation of electricity or on the date 
specified by BOEM, you must pay 
operating fees in the amount specified 
in § 585.506: 

(1) For leases issued competitively, 
BOEM will specify in the Final Sale 
Notice and lease the date when 
operating fees commence; and 

(2) For leases issued 
noncompetitively, BOEM will specify in 
the lease the date when operating fee 
commences. 

§ 585.504 How are my payments affected if 
I develop my lease in phases? 

If you develop your commercial lease 
in phases, as approved by us in your 
COP under § 585.238, you must pay 
ONRR, under the regulations at 30 CFR 
part 1218: 

(a) Rent on the portion of the lease 
that is not authorized for commercial 
operations. 

(b) Operating fees on the portion of 
the lease that is authorized for 
commercial operations, in the amount 
specified in § 585.506 and as described 
in § 585.503(b). 

(c) Rent for a project easement in 
addition to lease rent, as provided in 
§ 585.507. You must commence rent 
payments for your project easement 
upon our approval of your COP. 

§ 585.505 What are the rent and operating 
fee requirements for a limited lease? 

(a) The rent for a limited lease is $3 
per acre per year, unless otherwise 
established in the Final Sale Notice and 
your lease instrument. 

(b) You must pay ONRR the initial 12 
months’ rent 45 days after you receive 
the lease copies from BOEM in 
accordance with the requirements 
provided in § 585.500(a). 
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(c) You must pay ONRR, under the 
regulations at 30 CFR part 1218, rent at 
the beginning of each subsequent 1-year 
period on the entire lease area for the 
duration of your operations term in 
accordance with the regulations at 30 
CFR 1218.51. 

(d) BOEM will not charge an 
operating fee for the authorized sale of 
power from a limited lease. 

§ 585.506 What operating fees must I pay 
on a commercial lease? 

If you are generating electricity, you 
must pay ONRR, under the regulations 
at 30 CFR part 1218, operating fees on 

your commercial lease when you begin 
commercial generation, as described in 
§ 585.503. 

(a) BOEM will determine the annual 
operating fee for activities relating to the 
generation of electricity on your lease 
based on the following formula, 
F = M * H * c * P * r, 
Where: 
(1) F is the dollar amount of the annual 

operating fee; 
(2) M is the nameplate capacity expressed in 

megawatts; 
(3) H is the number of hours in a year, equal 

to 8,760, used to calculate an annual 
payment; 

(4) c is the ‘‘capacity factor’’ representing the 
anticipated efficiency of the facility’s 
operation expressed as a decimal 
between zero and one; 

(5) P is a measure of the annual average 
wholesale electric power price expressed 
in dollars per megawatt hour, as 
provided in paragraph (c)(2) of this 
section; and 

(6) r is the operating fee rate expressed as a 
decimal between zero and one. 

(b) The annual operating fee formula 
relating to the value of annual electricity 
generation is restated as: 

F 
(annual operating fee) = M 

(nameplate capacity) * H 
(hours per year) * c 

(capacity factor) * P 
(power price) * r 

(operating fee rate) 

(c) BOEM will specify operating fee 
parameters in the Final Sale Notice for 
commercial leases issued competitively 
and in the lease for those issued 
noncompetitively. 

(1) Unless BOEM specifies otherwise, 
in the operating fee rate, ‘‘r’’ is 0.02 for 
each year the operating fee applies 
when you begin commercial generation 
of electricity. We may apply a different 
fee rate for new projects (i.e., a new 
generation based on new technology) 
after considering factors such as 
program objectives, state of the industry, 
project type, and project potential. Also, 
we may agree to reduce or waive the fee 
rate under § 585.510. 

(2) The power price ‘‘P,’’ for each year 
when the operating fee applies, will be 
determined annually. The process by 
which the power price will be 
determined will be specified in the 
Final Sale Notice and/or in the lease. 
BOEM: 

(i) Will use the most recent annual 
average wholesale power price in the 
State in which a project’s transmission 
cables make landfall, as published by 
the DOE, Energy Information 
Administration (EIA), or other publicly 
available wholesale power price indices; 
and 

(ii) May adjust the published average 
wholesale power price to reflect 
documented variations by State or 
within a region and recent market 
conditions. 

(3) BOEM will select the capacity 
factor ‘‘c’’ based upon applicable 
analogs drawn from present and future 
domestic and foreign projects that 
operate in comparable conditions and 
on comparable scales. 

(i) Upon the completion of the first 
year of commercial operations on the 
lease, BOEM may adjust the capacity 
factor as necessary (to accurately 

represent a comparison of actual 
production over a given period of time 
with the amount of power a facility 
would have produced if it had run at 
full capacity) in a subsequent year. 

(ii) After the first adjustment, BOEM 
may adjust the capacity factor (to 
accurately represent a comparison of 
actual generation over a given period of 
time with the amount of power a facility 
would have generated if it had run at 
full capacity) no earlier than in 5-year 
intervals from the most recent year that 
BOEM adjusts the capacity factor. 

(iii) The process by which BOEM will 
adjust the capacity factor, including any 
calculations (incorporating an average 
capacity factor reflecting actual 
operating experience), will be specified 
in the lease. The operator or lessee may 
request review and adjustment of the 
capacity factor under § 585.510. 

(4) Ten days after the anniversary date 
of when you began to commercially 
generate electricity, you must submit to 
BOEM documentation of the gross 
annual generation of electricity 
produced by the generating facility on 
the lease. You must use the same 
information collection form as 
authorized by the EIA for this 
information. 

(5) For the nameplate capacity ‘‘M,’’ 
BOEM will use the total installed 
capacity of the equipment you install, as 
specified in your approved COP. 

(d) You must submit all operating fee 
payments to ONRR in accordance with 
the provisions under 30 CFR 1218.51. 

(e) BOEM will establish the operating 
fee in the Final Sale Notice or in the 
lease on a case-by-case basis for: 

(1) Activities that do not relate to the 
generation of electricity (e.g., hydrogen 
production), and 

(2) Leases issued for hydrokinetic 
activities requiring a FERC license. 

§ 585.507 What rent payments must I pay 
on a project easement? 

(a) You must pay ONRR, under the 
regulations at 30 CFR part 1218, a rent 
fee for your project easement of $5 per 
acre, subject to a minimum of $450 per 
year, unless specified otherwise in the 
Final Sale Notice or lease: 

(1) The size of the project easement 
area for a cable or a pipeline is the full 
length of the corridor and a width of 200 
feet (61 meters), centered on the cable 
or pipeline; and 

(2) The size of a project easement area 
for an accessory platform is limited to 
the aerial extent of anchor chains and 
other facilities and devices associated 
with the accessory. 

(b) You must commence rent 
payments for your project easement 
upon our approval of your COP or GAP: 

(1) You must make the first rent 
payment when the operations term 
begins, as provided in § 585.500; 

(2) You must submit all subsequent 
rent payments in accordance with the 
regulations at 30 CFR 1218.51; and 

(3) You must continue to pay annual 
rent for your project easement until your 
lease is terminated. 

§ 585.508 What rent payments must I pay 
on ROW grants or RUE grants associated 
with renewable energy projects? 

(a) For each ROW grant BOEM 
approves under subpart C of this part, 
you must pay ONRR, under the 
regulations at 30 CFR part 1218, an 
annual rent as follows, unless specified 
otherwise in the Final Sale Notice: 

(1) A fee of $70 for each nautical mile 
or part of a nautical mile of the OCS that 
your ROW crosses; and 

(2) An additional $5 per acre, subject 
to a minimum of $450 for use of the 
entire affected area, if you hold a ROW 
grant that includes a site outside the 
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corridor of a 200-foot width (61 meters), 
centered on the cable or pipeline. The 
affected area includes the areal extent of 
anchor chains, risers, and other devices 
associated with a site outside the 
corridor. 

(b) For each RUE grant BOEM 
approves under subpart C of this part, 
you must pay ONRR, under the 
regulations at 30 CFR part 1218, a rent 
of: 

(1) $5 per acre per year; or 
(2) A minimum of $450 per year. 
(c) You must make the rent payments 

required by paragraphs (a) and (b) of 
this section on: 

(1) An annual basis; 
(2) For a 5-year period; or 
(3) For multiples of 5 years. 
(d) You must make the first annual 

rent payment upon approval of your 
ROW grant or RUE grant request, as 
provided in § 585.500, and all 
subsequent rent payments to ONRR in 
accordance with the regulations at 30 
CFR 1218.51. 

§ 585.509 Who is responsible for 
submitting lease or grant payments to 
ONRR? 

(a) For each lease, ROW grant, or RUE 
grant issued under this part, you must 
identify one person who is responsible 
for all payments due and payable under 
the provisions of the lease or grant. The 
responsible person identified is 
designated as the payor, and you must 
document acceptance of such 
responsibilities, as provided in 30 CFR 
1218.52. 

(b) All payors must submit payments 
and maintain auditable records in 
accordance with guidance we issue or 

any applicable regulations in subchapter 
A of this chapter. In addition, the lessee 
or grant holder must also maintain such 
auditable records. 

§ 585.510 May BOEM reduce or waive my 
lease or grant payments? 

(a) The BOEM Director may reduce or 
waive the rent or operating fee or 
components of the operating fee, such as 
the fee rate or capacity factor, when the 
Director determines that it is necessary 
to encourage continued or additional 
activities. 

(b) When requesting a reduction or 
waiver, you must submit an application 
to us that includes all of the following: 

(1) The number of the lease, ROW 
grant, or RUE grant involved; 

(2) Name of each lessee or grant 
holder of record; 

(3) Name of each operator; 
(4) A demonstration that: 
(i) Continued activities would be 

uneconomic without the requested 
reduction or waiver, or 

(ii) A reduction or waiver is necessary 
to encourage additional activities; and 

(5) Any other information required by 
the Director. 

(c) No more than 6 years of your 
operations term will be subject to a full 
waiver of the operating fee. 

§§ 585.511–585.514 [Reserved] 

Financial Assurance Requirements for 
Commercial Leases 

§ 585.515 What financial assurance must I 
provide when I obtain my commercial 
lease? 

(a) Before BOEM will issue your 
commercial lease or approve an 

assignment of an existing commercial 
lease, you (or, for an assignment, the 
proposed assignee) must guarantee 
compliance with all terms and 
conditions of the lease by providing 
either: 

(1) A $100,000 minimum, lease- 
specific bond; or 

(2) Another approved financial 
assurance instrument guaranteeing 
performance up to $100,000, as 
specified in §§ 585.526 through 585.529. 

(b) You meet the financial assurance 
requirements under this subpart if your 
designated lease operator provides a 
$100,000 minimum, lease-specific bond 
or other approved financial assurance 
that guarantees compliance with all 
terms and conditions of the lease. 

(1) The dollar amount of the 
minimum, lease-specific financial 
assurance in paragraphs (a)(1) and (b) of 
this section will be adjusted to reflect 
changes in the Consumer Price Index- 
All Urban Consumers (CPI–U) or a 
substantially equivalent index if the 
CPI–U is discontinued; and 

(2) The first CPI–U-based adjustment 
can be made no earlier than the 5-year 
anniversary of the adoption of this rule. 
Subsequent CPI–U-based adjustments 
may be made every 5 years thereafter. 

§ 585.516 What are the financial assurance 
requirements for each stage of my 
commercial lease? 

(a) The basic financial assurance 
requirements for each stage of your 
commercial lease are as follows: 

Before BOEM will . . . You must provide . . . 

(1) Issue a commercial lease or approve an assignment of an existing 
commercial lease.

A $100,000 minimum, lease-specific financial assurance. 

(2) Approve your SAP .............................................................................. A supplemental bond or other financial assurance, in an amount deter-
mined by BOEM, if upon reviewing your SAP, BOEM determines that 
a supplemental bond is required in addition to your minimum lease- 
specific bond, due to the complexity, number, and location of any fa-
cilities involved in your site assessment activities. 

(3) Approve your COP .............................................................................. A supplemental bond or other financial assurance, in an amount deter-
mined by BOEM based on the complexity, number, and location of 
all facilities involved in your planned activities and commercial oper-
ation. The supplemental financial assurance requirement is in addi-
tion to your lease-specific bond and, if applicable, the previous sup-
plement associated with SAP approval. 

(4) Allow you to install facilities approved in your COP ........................... A decommissioning bond or other financial assurance, in an amount 
determined by BOEM based on anticipated decommissioning costs. 
BOEM will allow you to provide your financial assurance for decom-
missioning in accordance with the number of facilities installed or 
being installed. BOEM must approve the schedule for providing the 
appropriate financial assurance coverage. 

(b) Each bond or other financial 
assurance must guarantee compliance 
with all terms and conditions of the 
lease. You may provide a new bond or 

increase the amount of your existing 
bond, to satisfy any additional financial 
assurance requirements. 

(c) For hydrokinetic commercial 
leases, supplemental financial assurance 
may be required in an amount 
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determined by BOEM before FERC 
issues a license. 

§ 585.517 How will BOEM determine the 
amounts of the supplemental and 
decommissioning financial assurance 
requirements associated with commercial 
leases? 

(a) BOEM will base the determination 
for the amounts of the SAP, COP, and 
decommissioning financial assurance 
requirements on estimates of the cost to 
meet all accrued lease obligations. 

(b) We determine the amount of the 
supplemental and decommissioning 
financial assurance requirements on a 
case-by-case basis. The amount of the 
financial assurance must be no less than 
the amount required to meet all lease 
obligations, including: 

(1) The projected amount of rent and 
other payments due the Government 
over the next 12 months; 

(2) Any past due rent and other 
payments; 

(3) Other monetary obligations; and 
(4) The estimated cost of facility 

decommissioning, as required by 30 
CFR part 285, subpart I. 

(c) If your cumulative potential 
obligations and liabilities increase or 
decrease, we may adjust the amount of 
supplemental or the decommissioning 
financial assurance. 

(1) If we propose adjusting your 
financial assurance amount, we will 
notify you of the proposed adjustment 
and give you an opportunity to 
comment; and 

(2) We may approve a reduced 
financial assurance amount if you 
request it and if the reduced amount 
that you request continues to be greater 
than the sum of: 

(i) The projected amount of rent and 
other payments due the Government 
over the next 12 months; 

(ii) Any past due rent and other 
payments; 

(iii) Other monetary obligations; and 
(iv) The estimated cost of facility 

decommissioning. 

§§ 585.518–585.519 [Reserved] 

Financial Assurance for Limited Leases, 
ROW Grants, and RUE Grants 

§ 585.520 What financial assurance must I 
provide when I obtain my limited lease, 
ROW grant, or RUE grant? 

(a) Before BOEM will issue your 
limited lease, ROW grant, or RUE grant, 
you or a proposed assignee must 
guarantee compliance with all terms 
and conditions of the lease or grant by 
providing either: 

(1) A $300,000 minimum, lease- or 
grant-specific bond; or 

(2) Another approved financial 
assurance instrument of such minimum 

level as specified in §§ 585.526 through 
585.529. 

(b) You meet the financial assurance 
requirements under this subpart if your 
designated lease or grant operator 
provides a minimum limited lease- 
specific or grant-specific bond in an 
amount sufficient to guarantee 
compliance with all terms and 
conditions of the limited lease or grant. 

(1) The dollar amount of the 
minimum, lease- or grant-specific 
financial assurance in paragraph (a)(1) 
of this section will be adjusted to reflect 
changes in the CPI–U or a substantially 
equivalent index if the CPI–U is 
discontinued; and 

(2) The first CPI–U-based adjustment 
can be made no earlier than the 5-year 
anniversary of the adoption of this rule. 
Subsequent CPI–U-based adjustments 
may be made every 5 years thereafter. 

§ 585.521 Do my financial assurance 
requirements change as activities progress 
on my limited lease or grant? 

(a) BOEM may require you to increase 
the level of your financial assurance as 
activities progress on your limited lease 
or grant. We will base the determination 
for the amount of financial assurance 
requirements on our estimate of the cost 
to meet all accrued lease or grant 
obligations, including: 

(1) The projected amount of rent and 
other payments due the Government 
over the next 12 months; 

(2) Any past due rent and other 
payments; 

(3) Other monetary obligations; and 
(4) The estimated cost of facility 

decommissioning. 
(b) You may satisfy the requirement 

for increased financial assurance levels 
for the limited lease or grant by 
increasing the amount of your existing 
bond or replacing your existing bond. 

(c) BOEM will authorize you to 
establish a separate decommissioning 
bond or other financial assurance for 
your limited lease or grant. 

(1) The separate decommissioning 
bond or other financial assurance 
instrument must meet the requirements 
specified in §§ 585.525 through 585.529. 

(2) BOEM will allow you to provide 
your financial assurance for 
decommissioning in accordance with 
the number of facilities installed or 
being installed. BOEM must approve the 
schedule for providing the appropriate 
financial assurance coverage. 

§§ 585.522–585.524 [Reserved] 

Requirements for Financial Assurance 
Instruments 

§ 585.525 What general requirements must 
a financial assurance instrument meet? 

(a) Any bond or other acceptable 
financial assurance instrument that you 
provide must: 

(1) Be payable to BOEM upon 
demand; and 

(2) Guarantee compliance of all 
lessees, grant holders, operators, and 
payors with all terms and conditions of 
the lease or grant, any subsequent 
approvals and authorizations, and all 
applicable regulations. 

(b) All bonds and other forms of 
financial assurance must be on or in a 
form approved by BOEM. You may 
submit this on an approved form that 
you have reproduced or generated by 
use of a computer. If the document you 
submit omits any terms and conditions 
that are included on the BOEM- 
approved form, your bond is deemed to 
contain the omitted terms and 
conditions. 

(c) Surety bonds must be issued by an 
approved surety listed in the current 
Treasury Circular 570, as required by 31 
CFR 223.16. You may obtain a copy of 
Circular 570 from the Treasury website 
at http://www.fms.treas.gov/c570/. 

(d) Your surety bond cannot exceed 
the underwriting limit listed in the 
current Treasury Circular 570, except as 
permitted therein. 

(e) You and a qualified surety must 
execute your bond. When the surety is 
a corporation, an authorized corporate 
officer must sign the bond and attest to 
it over the corporate seal. 

(f) You may not terminate the period 
of liability of your bond or cancel your 
bond, except as provided in this 
subpart. Bonds must continue in full 
force and effect even though an event 
has occurred that could diminish or 
terminate a surety’s obligation under 
State law. 

(g) Your surety must notify you and 
BOEM within 5 business days after: 

(1) It initiates any judicial or 
administrative proceeding alleging its 
insolvency or bankruptcy; or 

(2) The Treasury decertifies the 
surety. 

§ 585.526 What instruments other than a 
surety bond may I use to meet the financial 
assurance requirement? 

(a) You may use other types of 
security instruments, if BOEM 
determines that such security protects 
BOEM to the same extent as the surety 
bond. BOEM will consider pledges of 
the following: 

(1) U.S. Department of Treasury 
securities identified in 31 CFR part 225; 
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(2) Cash in an amount equal to the 
required dollar amount of the financial 
assurance, to be deposited and 
maintained in a Federal depository 
account of the U.S. Treasury by BOEM; 

(3) Certificates of deposit or savings 
accounts in a bank or financial 
institution organized or authorized to 
transact business in the United States 
with: 

(i) Minimum net assets of 
$500,000,000; and 

(ii) Minimum Bankrate.com Safe & 
Sound rating of 3 Stars, and 
Capitalization, Assets, Equity and 
Liquidity (CAEL) rating of 3 or less; 

(4) Negotiable U.S. Government, State, 
and municipal securities or bonds 
having a market value of not less than 
the required dollar amount of the 
financial assurance and maintained in a 
Securities Investors Protection 
Corporation insured trust account by a 
licensed securities brokerage firm for 
the benefit of BOEM; 

(5) Investment-grade rated securities 
having a Standard and Poor’s rating of 
AAA or an equivalent rating from a 
nationally recognized securities rating 
service having a market value of not less 
than the required dollar amount of the 
financial assurance and maintained in a 
Securities Investors Protection 
Corporation insured trust account by a 
licensed securities brokerage firm for 
the benefit of BOEM; and 

(6) Insurance, if its form and function 
is such that the funding or enforceable 
pledges of funding are used to guarantee 
performance of regulatory obligations in 
the event of default on such obligations 
by the lessee. Insurance must have an 
A.M. Best rating of ‘‘superior’’ or an 
equivalent rating from a nationally 
recognized insurance rating service. 

(b) If you use a Treasury security: 
(1) You must post 115 percent of your 

financial assurance amount; 
(2) You must monitor the collateral 

value of your security. If the collateral 
value of your security as determined in 
accordance with the 31 CFR part 203 
Collateral Margins Table (which can be 
found at http://www.treasurydirect.gov) 
falls below the required level of 
coverage, you must pledge additional 
security to provide 115 percent of the 
required amount; and 

(3) You must include with your 
pledge authority for us to sell the 
security and use the proceeds if we 
determine that you have failed to 
comply with any of the terms and 
conditions of your lease or grant, any 

subsequent approval or authorization, or 
applicable regulations. 

(c) If you use the instruments 
described in paragraph (a)(4) or (5) of 
this section, you must provide BOEM by 
the end of each calendar year a certified 
statement describing the nature and 
market value of the instruments 
maintained in that account, and 
including any current statements or 
reports furnished by the brokerage firm 
to the lessee concerning the asset value 
of the account. 

§ 585.527 May I demonstrate financial 
strength and reliability to meet the financial 
assurance requirement for lease or grant 
activities? 

BOEM may allow you to use your 
financial strength and reliability to meet 
financial assurance requirements. We 
will make this determination based on 
audited financial statements, business 
stability, reliability, and compliance 
with regulations. 

(a) You must provide the following 
information if you want to demonstrate 
financial strength and reliability to meet 
your financial assurance requirements: 

(1) Audited financial statements 
(including auditor’s certificate, balance 
sheet, and profit and loss sheet) that 
show you have financial capacity 
substantially in excess of existing and 
anticipated lease and other obligations; 

(2) Evidence that shows business 
stability based on 5 years of continuous 
operation and generation of renewable 
energy on the OCS or onshore; 

(3) Evidence that shows reliability in 
meeting obligations based on credit 
ratings or trade references, including 
names and addresses of other lessees, 
contractors, and suppliers with whom 
you have dealt; and 

(4) Evidence that shows a record of 
compliance with laws, regulations, and 
lease, ROW, or RUE terms. 

(b) If we approve your request to use 
your financial strength and reliability to 
meet your financial assurance 
requirements, you must submit annual 
updates to the information required by 
paragraph (a) of this section. You must 
submit this information no later than 
March 31 of each year. 

(c) If the annual updates to the 
information required by paragraph (a) of 
this section do not continue to 
demonstrate financial strength and 
reliability or BOEM has reason to 
believe that you are unable to meet the 
financial assurance requirements of this 
section, after notice and opportunity for 
a hearing, BOEM will terminate your 
ability to use financial strength and 

reliability for financial assurance and 
require you to provide another type of 
financial assurance. You must provide 
this new financial assurance instrument 
within 90 days after we terminate your 
use of financial strength and reliability. 

§ 585.528 May I use a third-party guaranty 
to meet the financial assurance requirement 
for lease or grant activities? 

(a) You may use a third-party 
guaranty if the guarantor meets the 
criteria prescribed in paragraph (b) of 
this section and submits an agreement 
meeting the criteria prescribed in 
paragraph (c) of this section. The 
agreement must guarantee compliance 
with the obligations of all lessees and 
operators and grant holders. 

(b) BOEM will consider the following 
factors in deciding whether to accept an 
agreement: 

(1) The length of time that your 
guarantor has been in continuous 
operation as a business entity. You may 
exclude periods of interruption that are 
beyond the guarantor’s control by 
demonstrating, to the satisfaction of the 
Director, that the interruptions do not 
affect the likelihood of your guarantor 
remaining in business during the SAP, 
COP, and decommissioning stages of 
activities covered by the indemnity 
agreement. 

(2) Financial information available in 
the public record or submitted by your 
guarantor in sufficient detail to show us 
that your guarantor meets the criterion 
stated in paragraph (b)(4) of this section. 
Such detail includes: 

(i) The current rating for your 
guarantor’s most recent bond issuance 
by a generally recognized bond rating 
service such as Moody’s Investor 
Service or Standard and Poor’s 
Corporation; 

(ii) Your guarantor’s net worth, taking 
into account liabilities for compliance 
with all terms and conditions of your 
lease, regulations, and other guarantees; 

(iii) Your guarantor’s ratio of current 
assets to current liabilities, taking into 
account liabilities for compliance with 
all terms and conditions of your lease, 
regulations, and other guarantees; and 

(iv) Your guarantor’s unencumbered 
domestic fixed assets. 

(3) If the information in paragraph 
(b)(2) of this section is not publicly 
available, your guarantor must submit 
the information in the following table, 
to be updated annually within 90 days 
of the end of the fiscal year (FY) or as 
otherwise prescribed. 
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Your guarantor must submit . . . That . . . 

(i) Financial statements for the most recently completed FY .................. Include a report by an independent certified public accountant con-
taining the accountant’s audit or review opinion of the statements. 
The report must be prepared in conformance with generally accepted 
accounting principles and contain no adverse opinion. 

(ii) Financial statement for completed quarter in the current FY ............. Your guarantor’s financial officer certifies to be correct. 
(iii) Additional information related to bonds, if requested by the Director Your guarantor’s financial officer certifies to be correct. 

(4) Your guarantor’s total outstanding 
and proposed guarantees must not 
exceed 25 percent of its unencumbered 
domestic net worth. 

(c) Your guarantor must submit an 
agreement executed by the guarantor 
and all parties bound by the agreement. 
All parties are bound jointly and 
severally and must meet the 
qualifications set forth in § 585.107. 

(1) When any party is a corporation, 
two corporate officers authorized to 
execute the guaranty agreement on 
behalf of the corporation must sign the 
agreement. 

(2) When any party is a partnership, 
joint venture, or syndicate, the guaranty 
agreement must bind each party who 
has a beneficial interest in your 
guarantor and provide that, upon BOEM 
demand under your guaranty, each 
party is jointly and severally liable for 
compliance with all terms and 
conditions of your lease(s) or grant(s) 
covered by the agreement. 

(3) When forfeiture of the guaranty is 
called for, the agreement must provide 
that your guarantor will either bring 
your lease(s) or grant(s) into compliance 
or provide, within 7 days, sufficient 
funds to permit BOEM to complete 
corrective action. 

(4) The guaranty agreement must 
contain a confession of judgment, 
providing that, if we determine that you 
are, or your operator or operating rights 
owner is, in default, the guarantor must 
not challenge the determination and 
must remedy the default. 

(5) If you fail, or your operator or 
operating rights owner fails, to comply 
with any law, term, or regulation, your 
guarantor must either take corrective 
action or provide, within 7 days or other 
agreed upon time period, sufficient 
funds for BOEM to complete corrective 
action. Such compliance must not 
reduce your guarantor’s liability. 

(6) If your guarantor wants to 
terminate the period of liability, your 
guarantor must notify you and us at 
least 90 days before the proposed 
termination date, obtain our approval 
for termination of all or a specified 
portion of the guarantee for liabilities 
arising after that date, and remain liable 
for all your work performed during the 
period the agreement is in effect. 

(7) Each guaranty submitted pursuant 
to this section is deemed to contain all 
the above terms, even if they are not 
actually in the agreement. 

(d) Before the termination of your 
guaranty, you must provide an 
acceptable replacement in the form of a 
bond or other security. 

§ 585.529 Can I use a lease- or grant- 
specific decommissioning account to meet 
the financial assurance requirements 
related to decommissioning? 

(a) In lieu of a surety bond, BOEM 
may authorize you to establish a 
lease-, ROW grant-, or RUE grant- 
specific decommissioning account in a 
federally insured institution. The funds 
may not be withdrawn from the account 
without our written approval. 

(1) The funds must be payable to 
BOEM and pledged to meet your lease 
or grant decommissioning and site 
clearance obligations; and 

(2) You must fully fund the account 
within the time BOEM prescribes to 
cover all costs of decommissioning 
including site clearance. BOEM will 
estimate the cost of decommissioning, 
including site clearance. 

(b) Any interest paid on the account 
will be treated as account funds unless 
we authorize in writing that any interest 
be paid to the depositor. 

(c) We may allow you to pledge 
Treasury securities, payable to BOEM 
on demand, to satisfy your obligation to 
make payments into the account. 
Acceptable Treasury securities and their 
collateral value are determined in 
accordance with 31 CFR part 203, 
Collateral Margins Table (which can be 
found at http://www.treasurydirect.gov). 

(d) We may require you to commit a 
specified stream of revenues as payment 
into the account so that the account will 
be fully funded, as prescribed in 
paragraph (a)(2) of this section. The 
commitment may include revenue from 
other operations. 

Changes in Financial Assurance 

§ 585.530 What must I do if my financial 
assurance lapses? 

(a) If your surety is decertified by the 
Treasury, becomes bankrupt or 
insolvent, or if your surety’s charter or 
license is suspended or revoked, or if 

any other approved financial assurance 
expires for any reason, you must: 

(1) Inform BOEM within 3 business 
days about the financial assurance 
lapse; and 

(2) Provide new financial assurance in 
the amount set by BOEM, as provided 
in this subpart. 

(b) You must notify BOEM within 3 
business days after you learn of any 
action filed alleging that you, your 
surety, or third-party guarantor, is 
insolvent or bankrupt. 

§ 585.531 What happens if the value of my 
financial assurance is reduced? 

If the value of your financial 
assurance is reduced below the required 
financial assurance amount because of a 
default or any other reason, you must 
provide additional financial assurance 
sufficient to meet the requirements of 
this subpart within 45 days or within a 
different period as specified by BOEM. 

§ 585.532 What happens if my surety 
wants to terminate the period of liability of 
my bond? 

(a) Terminating the period of liability 
of a bond ends the period during which 
surety liability continues to accrue. The 
surety continues to be responsible for 
obligations and liabilities that accrued 
during the period of liability and before 
the date on which BOEM terminates the 
period of liability under paragraph (b) of 
this section. The liabilities that accrue 
during a period of liability include: 

(1) Obligations that started to accrue 
before the beginning of the period of 
liability and have not been met; and 

(2) Obligations that began accruing 
during the period of liability. 

(b) Your surety must submit to BOEM 
its request to terminate the period of 
liability under its bond and notify you 
of that request. If you intend to continue 
activities, or have not met all obligations 
of your lease or grant, you must provide 
a replacement bond or alternative form 
of financial assurance of equivalent or 
greater value. BOEM will terminate that 
period of liability within 90 days after 
BOEM receives the request. 

§ 585.533 How does my surety obtain 
cancellation of my bond? 

(a) BOEM will release a bond or allow 
a surety to cancel a bond, and will 
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relieve the surety from accrued 
obligations only if: 

(1) BOEM determines that there are no 
outstanding obligations covered by the 
bond; or 

(2) The following occurs: 
(i) BOEM accepts a replacement bond 

or an alternative form of financial 
assurance in an amount equal to or 
greater than the bond to be cancelled to 
cover the terminated period of liability; 

(ii) The surety issuing the new bond 
has expressly agreed to assume all 
outstanding liabilities under the original 
bond that accrued during the period of 
liability that was terminated; and 

(iii) The surety issuing the new bond 
has agreed to assume that portion of the 

outstanding liabilities that accrued 
during the terminated period of liability 
that exceeds the coverage of the bond 
prescribed under § 585.515, § 585.516, 
§ 585.520, or § 585.521, and of which 
you were notified. 

(b) When your lease or grant ends, 
your surety(ies) remain(s) responsible, 
and BOEM will retain any financial 
assurance as follows: 

(1) The period of liability ends when 
you cease all operations and activities 
under the lease or grant, including 
decommissioning and site clearance; 

(2) Your surety or collateral financial 
assurance will not be released until 7 
years after the lease ends, or a longer 
period as necessary to complete any 

appeals or judicial litigation related to 
your bonded obligation, or for BOEM to 
determine that all of your obligations 
under the lease or grant have been 
satisfied; and 

(3) BOEM will reduce the amount of 
your bond or return a portion of your 
financial assurance if we determine that 
we need less than the full amount of the 
bond or financial assurance to meet any 
possible future obligations. 

§ 585.534 When may BOEM cancel my 
bond? 

When your lease or grant ends, your 
surety(ies) remain(s) responsible, and 
BOEM will retain any pledged security 
as shown in the following table: 

Bond The period of liability ends . . . Your bond will not be released until . . . 

(a) Bonds for commercial leases submitted 
under § 585.515.

When BOEM determines that you have met 
all of your obligations under the lease.

Seven years after the lease ends, or a longer 
period as necessary to complete any ap-
peals or judicial litigation related to your 
bond obligation. BOEM will reduce the 
amount of your bond or return a portion of 
your security if BOEM determines that you 
need less than the full amount of the bond 
to meet any possible future obligations. 

(b) Supplemental or decommissioning bonds 
submitted under § 585.516.

When BOEM determines that you have met 
all your decommissioning, site clearance, 
and other obligations.

(1) Seven years after the lease ends, or a 
longer period as necessary to complete any 
appeals or judicial litigation related to your 
bond obligation. BOEM will reduce the 
amount of your bond or return a portion of 
your security if BOEM determines that you 
need less than the full amount of the bond 
to meet any possible future obligations; and 

(2) BOEM determines that the potential liabil-
ity resulting from any undetected non-
compliance is not greater than the amount 
of the lease base bond. 

(c) Bonds submitted under §§ 585.520 and 
585.521 for limited leases, ROW grants, or 
RUE grants.

When BOEM determines that you have met 
all of your obligations under the limited 
lease or grant.

Seven years after the limited lease, ROW, or 
RUE grant or a longer period as necessary 
to complete any appeals or judicial litigation 
related to your bond obligation. BOEM will 
reduce the amount of your bond or return a 
portion of your security if BOEM determines 
that you need less than the full amount of 
the bond to meet any possible future obli-
gations. 

§ 585.535 Why might BOEM call for 
forfeiture of my bond? 

(a) BOEM may call for forfeiture of all 
or part of the bond, pledged security, or 
other form of guaranty if: 

(1) After notice and demand for 
performance, you refuse or fail, within 
the timeframe prescribed, to comply 
with any term or condition of your lease 
or grant, other authorization or 
approval, or applicable regulations; or 

(2) You default on one of the 
conditions under which we accepted 
your bond. 

(b) We may pursue forfeiture without 
first making demands for performance 
against any co-lessee or holder of an 
interest in your ROW or RUE, or other 

person approved to perform obligations 
under your lease or grant. 

§ 585.536 How will I be notified of a call for 
forfeiture? 

(a) BOEM will notify you and your 
surety, including any provider of 
financial assurance, in writing of the 
call for forfeiture and provide the 
reasons for the forfeiture and the 
amount to be forfeited. We will base the 
amount upon an estimate of the total 
cost of corrective action to bring your 
lease or grant into compliance. 

(b) We will advise you and your 
surety that you may avoid forfeiture if, 
within 10 business days: 

(1) You agree to and demonstrate in 
writing to BOEM that you will bring 

your lease or grant into compliance 
within the timeframe we prescribe, and 
you do so; or 

(2) Your surety agrees to and 
demonstrates that it will bring your 
lease or grant into compliance within 
the timeframe we prescribe, even if the 
cost of compliance exceeds the face 
amount of the bond. 

§ 585.537 How will BOEM proceed once 
my bond or other security is forfeited? 

(a) If BOEM determines that your 
bond or other security is forfeited, we 
will collect the forfeited amount and use 
the funds to bring your lease or grant(s) 
into compliance and correct any default. 

(b) If the amount collected under your 
bond or other security is insufficient to 
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pay the full cost of corrective action, 
BOEM may take or direct action to 
obtain full compliance and recover all 
costs in excess of the forfeited bond 
from you or any co-lessee or co-grantee. 

(c) If the amount collected under your 
bond or other security exceeds the full 
cost of corrective action to bring your 
lease or grant(s) into compliance, we 
will return the excess funds to the party 
from whom the excess was collected. 

§§ 585.538–585.539 [Reserved] 

Revenue Sharing With States 

§ 585.540 How will BOEM equitably 
distribute revenues to States? 

(a) BOEM will distribute among the 
eligible coastal States 27 percent of the 
following revenues derived from 
qualified projects, where a qualified 
project and qualified project area is 
determined in § 585.541 and an eligible 
State is determined in § 585.542, with 
each term defined in § 585.113. 
Revenues subject to distribution to 
eligible States include all bonuses, 
acquisition fees, rentals, and operating 
fees derived from the entire qualified 
project area and associated project 
easements not limited to revenues 
attributable to the portion of the project 
area within 3 miles of the seaward 
boundary of a coastal State. The 
revenues to be shared do not include 
administrative fees such as service fees 
and those assessed for civil penalties 
and forfeiture of bond or other surety 
obligations. 

(b) The project area is the area 
included within a single lease or grant. 
For each qualified project, BOEM will 
determine and announce the project 
area and its geographic center at the 
time it grants or issues a lease, 
easement, or right-of-way on the OCS. If 
a qualified project lease or grant’s 
boundaries change significantly due to 
actions pursuant to § 585.435 or 
§ 585.436, BOEM will re-evaluate the 
project area to determine whether the 

geographic center has changed. If it has, 
BOEM will re-determine State eligibility 
and shares accordingly. 

(c) To determine each eligible State’s 
share of the 27 percent of the revenues 
for a qualified project, BOEM will use 
the inverse distance formula, which 
apportions shares according to the 
relative proximity of the nearest point 
on the coastline of each eligible State to 
the geographic center of the qualified 
project area. If Si is equal to the nearest 
distance from the geographic center of 
the project area to the i = 1, 2, * * * nth 
eligible State’s coastline, then eligible 
State i would be entitled to the fraction 
Fi of the 27-percent aggregate revenue 
share due to all the eligible States 
according to the formula: 
Fi= (1/Si) ÷ (Si=1 * * *n(1/Si)). 

§ 585.541 What is a qualified project for 
revenue sharing purposes? 

A qualified project for the purpose of 
revenue sharing with eligible coastal 
States is one authorized under 
subsection 8(p) of the OCS Lands Act, 
which includes acreage within the area 
extending 3 nautical miles seaward of 
State submerged lands. A qualified 
project is subject to revenue sharing 
with those States that are eligible for 
revenue sharing under § 585.542. The 
entire area within a lease or grant for the 
qualified project, excluding project 
easements, is considered the qualified 
project area. 

§ 585.542 What makes a State eligible for 
payment of revenues? 

A State is eligible for payment of 
revenues if any part of the State’s 
coastline is located within 15 miles of 
the announced geographic center of the 
project area of a qualified project. A 
State is not eligible for revenue sharing 
if all parts of that State’s coastline are 
more than 15 miles from the announced 
geographic center of the qualified 
project area. This is the case even if the 
qualified project area is located wholly 

or partially within an area extending 3 
nautical miles seaward of the 
submerged lands of that State or if there 
are no States with a coastline less than 
15 miles from the announced 
geographic center of the qualified 
project area. 

§ 585.543 Example of how the inverse 
distance formula works. 

(a) Assume that the geographic center 
of the project area lies 12 miles from the 
closest coastline point of State A and 4 
miles from the closest coastline point of 
State B. BOEM will round dollar shares 
to the nearest whole dollar. The 
proportional share due each State would 
be calculated as follows: 
(1) State A’s share = [(1⁄12) ÷ (1⁄12 + 1⁄4)] 

= 1⁄4. 
(2) State B’s share = [(1⁄4) ÷ (1⁄12 + 1⁄4)] 

= 3⁄4. 
(b) Therefore, State B would receive a 

share of revenues that is three times as 
large as that awarded to State A, based 
on the finding that State B’s nearest 
coastline is one-third the distance to the 
geographic center of the qualified 
project area as compared to State A’s 
nearest coastline. Eligible States share 
the 27 percent of the total revenues from 
the qualified project as mandated under 
the OCS Lands Act. Hence, if the 
qualified project generates $1,000,000 of 
Federal revenues in a given year, the 
Federal Government would distribute 
the States’ 27-percent share as follows: 
(1) State A’s share = $270,000 × 1⁄4 = 

$67,500. 
(2) State B’s share = $270,000 × 3⁄4 = 

$202,500. 

Subpart F—Plan Requirements 

§ 585.600 What plans must I submit to 
BOEM before I conduct activities on my 
lease or grant? 

You must submit a SAP, COP, or GAP 
and receive BOEM approval as set forth 
in the following table: 

Before you: You must submit and obtain approval for your: 

(a) Conduct any site assessment activities on your commercial lease ... SAP, according to §§ 585.605 through 585.613. 
(b) Conduct any activities pertaining to construction of facilities for com-

mercial operations on your commercial lease.
COP, according to §§ 585.620 through 585.628. 

(c) Conduct any activities on your limited lease, ROW grant, or RUE 
grant in any OCS area.

GAP, according to §§ 585.640 through 585.648. 

§ 585.601 When am I required to submit 
my plans to BOEM? 

You must submit your plans as 
follows: 

(a) You may submit your SAP or GAP 
prior to lease or grant issuance, but must 
submit your SAP or GAP no later than 

12 months from the date of lease or 
grant issuance. 

(b) If you intend to continue your 
commercial lease with an operations 
term, you must submit a COP, or a FERC 
license application, at least 6 months 
before the end of your site assessment 
term. 

(c) You may submit your COP or 
FERC license application with your 
SAP. 

(1) You must provide sufficient data 
and information with your COP for 
BOEM to complete the needed reviews 
and NEPA analysis; and 
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(2) BOEM may need to conduct 
additional reviews, including NEPA 
analysis, if significant new information 
becomes available after you complete 
your site assessment activities or you 
revise your COP. As a result of the 
additional reviews, we may require 
modification of your COP. 

§ § 585.602–585.604 [Reserved] 

Site Assessment Plan and Information 
Requirements for Commercial Leases 

§ 585.605 What is a Site Assessment Plan 
(SAP)? 

(a) A SAP describes the activities (e.g., 
installation of meteorological towers, 
meteorological buoys) you plan to 
perform for the characterization of your 
commercial lease, including your 
project easement, or to test technology 
devices. 

(1) Your SAP must describe how you 
will conduct your resource assessment 
(e.g., meteorological and oceanographic 
data collection) or technology testing 
activities; and 

(2) BOEM will withhold trade secrets 
and commercial or financial information 
that is privileged or confidential from 
public disclosure under exemption 4 of 
the FOIA and as provided in § 585.114. 

(b) Your SAP must include data from: 

(1) Physical characterization surveys 
(e.g., geological and geophysical surveys 
or hazards surveys); and 

(2) Baseline environmental surveys 
(e.g., biological or archaeological 
surveys). 

(c) You must receive BOEM approval 
of your SAP before you can begin any 
of the approved activities on your lease, 
as provided in § 585.613. 

(d) If you propose to construct a 
facility or combination of facilities 
deemed by BOEM to be complex or 
significant, as provided in 
§ 585.613(a)(1), you must also comply 
with the requirements of 30 CFR part 
285, subpart G, and submit your safety 
management system as required by 30 
CFR 285.810. 

§ 585.606 What must I demonstrate in my 
SAP? 

(a) Your SAP must demonstrate that 
you have planned and are prepared to 
conduct the proposed site assessment 
activities in a manner that conforms to 
your responsibilities listed in 
§ 585.105(a) and: 

(1) Conforms to all applicable laws, 
regulations, and lease provisions of your 
commercial lease; 

(2) Is safe; 
(3) Does not unreasonably interfere 

with other uses of the OCS, including 

those involved with national security or 
defense; 

(4) Does not cause undue harm or 
damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance; 

(5) Uses best available and safest 
technology; 

(6) Uses best management practices; 
and 

(7) Uses properly trained personnel. 
(b) You must also demonstrate that 

your site assessment activities will 
collect the necessary information and 
data required for your COP, as provided 
in § 585.626(a). 

§ 585.607 How do I submit my SAP? 

You must submit one paper copy and 
one electronic version of your SAP to 
BOEM at the address listed in § 585.110. 

§§ 585.608–585.609 [Reserved] 

Contents of the Site Assessment Plan 

§ 585.610 What must I include in my SAP? 

Your SAP must include the following 
information, as applicable. 

(a) For all activities you propose to 
conduct under your SAP, you must 
provide the following information: 

Project information: Including: 

(1) Contact information ............................................................................. The name, address, e-mail address, and phone number of an author-
ized representative. 

(2) The site assessment or technology testing concept .......................... A discussion of the objectives; description of the proposed activities, in-
cluding the technology you will use; and proposed schedule from 
start to completion. 

(3) Designation of operator, if applicable ................................................. As provided in § 585.405. 
(4) Commercial lease stipulations and compliance ................................. A description of the measures you took, or will take, to satisfy the con-

ditions of any lease stipulations related to your proposed activities. 
(5) A location plat ..................................................................................... The surface location and water depth for all proposed and existing 

structures, facilities, and appurtenances located both offshore and 
onshore. 

(6) General structural and project design, fabrication, and installation ... Information for each type of facility associated with your project. 
(7) Deployment activities .......................................................................... A description of the safety, prevention, and environmental protection 

features or measures that you will use. 
(8) Your proposed measures for avoiding, minimizing, reducing, elimi-

nating, and monitoring environmental impacts.
A description of the measures you will use to avoid or minimize ad-

verse effects and any potential incidental take, before you conduct 
activities on your lease, and how you will mitigate environmental im-
pacts from your proposed activities, including a description of the 
measures you will use as required by 30 CFR part 285, subpart H. 

(9) CVA nomination, if required ................................................................ CVA nominations for reports in 30 CFR part 285, subpart G, as re-
quired by § 285.706, or a request to waive the CVA requirement, as 
required by § 285.705. 

(10) Reference information ....................................................................... A list of any document or published source that you cite as part of your 
plan. You may reference information and data discussed in other 
plans you previously submitted or that are otherwise readily available 
to BOEM. 

(11) Decommissioning and site clearance procedures ............................ A discussion of methodologies. 
(12) Air quality information ....................................................................... Information as described in § 585.700. 
(13) A listing of all Federal, State, and local authorizations or approvals 

required to conduct site assessment activities on your lease.
A statement indicating whether such authorization or approval has 

been applied for or obtained. 
(14) A list of agencies and persons with whom you have commu-

nicated, or with whom you will communicate, regarding potential im-
pacts associated with your proposed activities.

Contact information and issues discussed. 
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Project information: Including: 

(15) Financial assurance information ....................................................... Statements attesting that the activities and facilities proposed in your 
SAP are or will be covered by an appropriate bond or other ap-
proved security, as required in §§ 585.515 and 585.516. 

(16) Other information .............................................................................. Additional information as requested by BOEM. 

(b) You must provide the results of 
geophysical and geological surveys, 

hazards surveys, archaeological surveys 
(if required), and baseline collection 

studies (e.g., biological) with the 
supporting data in your SAP: 

Information Report contents Including 

(1) Geotechnical ................... The results from the geotechnical survey with sup-
porting data.

A description of all relevant seabed and engineering 
data and information to allow for the design of the 
foundation for that facility. You must provide data and 
information to depths below which the underlying 
conditions will not influence the integrity or perform-
ance of the structure. This could include a series of 
sampling locations (borings and in situ tests) as well 
as laboratory testing of soil samples, but may consist 
of a minimum of one deep boring with samples. 

(2) Shallow hazards ............. The results from the shallow hazards survey with sup-
porting data.

A description of information sufficient to determine the 
presence of the following features and their likely ef-
fects on your proposed facility, including: 

(i) Shallow faults; 
(ii) Gas seeps or shallow gas; 
(iii) Slump blocks or slump sediments; 
(iv) Hydrates; and 
(v) Ice scour of seabed sediments. 

(3) Archaeological resources The results from the archaeological survey with sup-
porting data, if required.

(i) A description of the results and data from the ar-
chaeological survey; 

(ii) A description of the historic and prehistoric archae-
ological resources, as required by the National His-
toric Preservation Act (NHPA) of 1966, as amended. 

(4) Geological survey ........... The results from the geological survey with supporting 
data.

A report that describes the results of a geological sur-
vey that includes descriptions of: 

(i) Seismic activity at your proposed site; 
(ii) Fault zones; 
(iii) The possibility and effects of seabed subsidence; 

and 
(iv) The extent and geometry of faulting attenuation ef-

fects of geologic conditions near your site. 
(5) Biological survey ............ The results from the biological survey with supporting 

data.
A description of the results of a biological survey, in-

cluding descriptions of the presence of live bottoms; 
hard bottoms; topographic features; and surveys of 
other marine resources such as fish populations (in-
cluding migratory populations), marine mammals, sea 
turtles, and sea birds. 

(c) If you submit your COP or FERC 
license application with your SAP then: 

(1) You must provide sufficient data 
and information with your COP or FERC 
license application for BOEM and/or 
FERC to complete the needed reviews 
and NEPA analysis. 

(2) You may need to revise your COP 
or FERC license application and BOEM 
and/or FERC may need to conduct 
additional reviews, including NEPA 
analysis, if new information becomes 
available after you complete your site 
assessment activities. 

§ 585.611 What information and 
certifications must I submit with my SAP to 
assist BOEM in complying with NEPA and 
other relevant laws? 

You must submit, with your SAP, 
detailed information to assist BOEM in 
complying with NEPA and other 
relevant laws as appropriate. 

(a) A SAP submitted for an area in 
which BOEM has not previously 
reviewed site assessment activities 
under NEPA or other applicable Federal 
laws, must describe those resources, 
conditions, and activities listed in the 
following table that could be affected by 
your proposed activities or that could 
affect the activities proposed in your 
SAP. 

(b) For a SAP submitted for an area in 
which BOEM has previously considered 

site assessment activities under 
applicable Federal law (e.g., a NEPA 
analysis and CZMA consistency 
determination for site assessment 
activities), BOEM will review the SAP 
to determine if its impacts are consistent 
with those previously considered. If the 
anticipated effects of your proposed 
SAP activities are significantly different 
than those previously anticipated, we 
may determine that additional NEPA 
and other relevant Federal reviews are 
required. In that case, BOEM will notify 
you of such determination, and you 
must submit a SAP that describes those 
resources, conditions, and activities 
listed in the following table that could 
be affected by your proposed activities 
or that could affect the activities 
proposed in your SAP, including: 
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Type of information: Including: 

(1) Hazard information ........................................ Meteorology, oceanography, sediment transport, geology, and shallow geological or manmade 
hazards. 

(2) Water quality ................................................. Turbidity and total suspended solids from construction. 
(3) Biological resources ...................................... Benthic communities, marine mammals, sea turtles, coastal and marine birds, fish and shell-

fish, plankton, sea grasses, and other plant life. 
(4) Threatened or endangered species .............. As required by the Endangered Species Act (ESA) of 1973 (16 U.S.C. 1531et seq.). 
(5) Sensitive biological resources or habitats .... Essential fish habitat, refuges, preserves, special management areas identified in coastal man-

agement programs, sanctuaries, rookeries, hard bottom habitat, chemosynthetic commu-
nities, calving grounds, barrier islands, beaches, dunes, and wetlands. 

(6) Archaeological resources .............................. As required by the NHPA (16 U.S.C. 470et seq.), as amended. 
(7) Social and economic conditions ................... Employment, existing offshore and coastal infrastructure (including major sources of supplies, 

services, energy, and water), land use, subsistence resources and harvest practices, recre-
ation, recreational and commercial fishing (including typical fishing seasons, location, and 
type), minority and lower income groups, coastal zone management programs, and 
viewshed. 

(8) Coastal and marine uses .............................. Military activities, vessel traffic, and energy and non-energy mineral exploration or develop-
ment. 

(9) Consistency Certification ............................... If required by CZMA, as appropriate: 
(i) 15 CFR part 930, subpart D, if the SAP is submitted prior to lease issuance; 
(ii) 15 CFR part 930, subpart E, if the SAP is submitted after lease issuance. 

(10) Other resources, conditions, and activities As identified by BOEM. 

§ 585.612 How will my SAP be processed 
for Federal consistency under the Coastal 
Zone Management Act? 

Your SAP will be processed based on 
whether it is submitted before or after 
your lease is issued: 

If your SAP is submitted: Consistency review of your SAP will be handled as follows: 

(a) Before lease issuance ........................................................................ You will furnish a copy of your SAP, consistency certification, and nec-
essary data and information pursuant to 15 CFR part 930, subpart D, 
to the applicable State CZMA agency or agencies and BOEM at the 
same time. 

(b) After lease issuance ........................................................................... You will submit a copy of your SAP, consistency certification, and nec-
essary data and information pursuant to 15 CFR part 930, subpart E, 
to BOEM. BOEM will forward to the applicable State CZMA agency 
or agencies one paper copy and one electronic copy of your SAP, 
consistency certification, and necessary data and information re-
quired under 15 CFR part 930, subpart E, after BOEM has deter-
mined that all information requirements for the SAP are met. 

§ 585.613 How will BOEM process my 
SAP? 

(a) BOEM will review your submitted 
SAP, and additional information 
provided pursuant to § 585.611, to 
determine if it contains the information 
necessary to conduct our technical and 
environmental reviews. 

(1) We will notify you if we deem 
your proposed facility or combination of 
facilities to be complex or significant; 

(2) We will notify you if your 
submitted SAP lacks any necessary 
information; 

(b) BOEM will prepare NEPA 
analysis, as appropriate. 

(c) As appropriate, we will coordinate 
and consult with relevant Federal and 
State agencies, executives of relevant 
local governments, and affected Indian 
Tribes and will provide to other Federal, 
State, and local agencies and affected 
Indian Tribes relevant nonproprietary 

data and information pertaining to your 
proposed activities. 

(d) During the review process, we may 
request additional information if we 
determine that the information provided 
is not sufficient to complete the review 
and approval process. If you fail to 
provide the requested information, 
BOEM may disapprove your SAP. 

(e) Upon completion of our technical 
and environmental reviews and other 
reviews required by Federal laws (e.g., 
CZMA), BOEM may approve, 
disapprove, or approve with 
modifications your SAP. 

(1) If we approve your SAP, we will 
specify terms and conditions to be 
incorporated into your SAP. You must 
certify compliance with those terms and 
conditions, required under 30 CFR 
285.615(b); and 

(2) If we disapprove your SAP, we 
will inform you of the reasons and allow 
you an opportunity to submit a revised 

plan making the necessary corrections, 
and may suspend the term of your lease, 
as appropriate, to allow this to occur. 

Activities Under an Approved SAP 

§ 585.614 When may I begin conducting 
activities under my approved SAP? 

(a) You may begin conducting the 
activities approved in your SAP 
following BOEM approval of your SAP. 

(b) If you are installing a facility or a 
combination of facilities deemed by 
BOEM to be complex or significant, as 
provided in § 585.613(a)(1), you must 
comply with the requirements of 30 CFR 
part 285, subpart G, and also submit 
your Safety Management System 
required by 30 CFR 285.810 before 
construction may begin. 
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§ 585.615 What other reports or notices 
must I submit to BOEM under my approved 
SAP? 

You must prepare and submit to 
BOEM a report annually on November 
1 of each year that summarizes your site 
assessment activities and the results of 
those activities. BOEM will withhold 
trade secrets and commercial or 
financial information that is privileged 
or confidential from public disclosure 
under exemption 4 of the FOIA and as 
provided in § 585.114. 

§ 585.616 [Reserved] 

§ 585.617 What activities require a revision 
to my SAP, and when will BOEM approve 
the revision? 

(a) You must notify BOEM in writing 
before conducting any activities not 
described in your approved SAP, 
describing in detail the type of activities 
you propose to conduct. We will 
determine whether the activities you 
propose are authorized by your existing 
SAP or require a revision to your SAP. 
We may request additional information 
from you, if necessary, to make this 
determination. 

(b) BOEM will periodically review the 
activities under an approved SAP. The 
frequency and extent of the review will 
be based on the significance of any 
changes in available information and on 
onshore or offshore conditions affecting, 
or affected by, the activities conducted 
under your SAP. If the review indicates 
that the SAP should be revised to meet 
the requirements of this part, BOEM 
will require you to submit the needed 
revisions. 

(c) Activities for which a proposed 
revision to your SAP will likely be 
necessary include: 

(1) Activities not described in your 
approved SAP; 

(2) Modifications to the size or type of 
facility or equipment you will use; 

(3) Changes in the surface location of 
a facility or structure; 

(4) Addition of a facility or structure 
not contemplated in your approved 
SAP; 

(5) Changes in the location of your 
onshore support base from one State to 
another, or to a new base requiring 
expansion; 

(6) Changes in the location of bottom 
disturbances (anchors, chains, etc.) by 
500 feet (152 meters) or greater from the 
approved locations. If a specific anchor 
pattern was approved as a mitigation 
measure to avoid contact with bottom 
features, any change in the proposed 
bottom disturbances would likely trigger 
the need for a revision; 

(7) Structural failure of one or more 
facilities; or 

(8) Changes to any other activity 
specified by BOEM. 

(d) We may begin the appropriate 
NEPA analysis and other relevant 
consultations when we determine that a 
proposed revision could: 

(1) Result in a significant change in 
the impacts previously identified and 
evaluated; 

(2) Require any additional Federal 
authorizations; or 

(3) Involve activities not previously 
identified and evaluated. 

(e) When you propose a revision, we 
may approve the revision if we 
determine that the revision is: 

(1) Designed not to cause undue harm 
or damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance; and 

(2) Otherwise consistent with the 
provisions of subsection 8(p) of the OCS 
Lands Act. 

§ 585.618 What must I do upon completion 
of approved site assessment activities? 

(a) If, prior to the expiration of your 
site assessment term, you timely submit 
a COP meeting the requirements of this 
subpart, or a complete FERC license 
application, that describes the 
continued use of existing facilities 
approved in your SAP, you may keep 
such facilities in place on your lease 
during the time that BOEM reviews your 
COP for approval or FERC reviews your 
license application for approval. 

(b) You are not required to initiate the 
decommissioning process for facilities 
that are authorized to remain in place 
under your approved COP or approved 
FERC license. 

(c) If, following the technical and 
environmental review of your submitted 
COP, BOEM determines that such 
facilities may not remain in place, you 
must initiate the decommissioning 
process, as provided in 30 CFR part 285, 
subpart I. 

(d) If FERC determines that such 
facilities may not remain in place, you 
must initiate the decommissioning 
process as provided in 30 CFR part 285, 
subpart I. 

(e) You must initiate the 
decommissioning process, as set forth in 
30 CFR part 285, subpart I, upon the 
termination of your lease. 

§ 585.619 [Reserved] 

Construction and Operations Plan for 
Commercial Leases 

§ 585.620 What is a Construction and 
Operations Plan (COP)? 

The COP describes your construction, 
operations, and conceptual 

decommissioning plans under your 
commercial lease, including your 
project easement. BOEM will withhold 
trade secrets and commercial or 
financial information that is privileged 
or confidential from public disclosure 
under exemption 4 of the FOIA and in 
accordance with the terms of § 585.114. 

(a) Your COP must describe all 
planned facilities that you will 
construct and use for your project, 
including onshore and support facilities 
and all anticipated project easements. 

(b) Your COP must describe all 
proposed activities including your 
proposed construction activities, 
commercial operations, and conceptual 
decommissioning plans for all planned 
facilities, including onshore and 
support facilities. 

(c) You must receive BOEM approval 
of your COP before you can begin any 
of the approved activities on your lease. 

§ 585.621 What must I demonstrate in my 
COP? 

Your COP must demonstrate that you 
have planned and are prepared to 
conduct the proposed activities in a 
manner that conforms to your 
responsibilities listed in § 585.105(a) 
and: 

(a) Conforms to all applicable laws, 
implementing regulations, lease 
provisions, and stipulations or 
conditions of your commercial lease; 

(b) Is safe; 
(c) Does not unreasonably interfere 

with other uses of the OCS, including 
those involved with national security or 
defense; 

(d) Does not cause undue harm or 
damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance; 

(e) Uses best available and safest 
technology; 

(f) Uses best management practices; 
and 

(g) Uses properly trained personnel. 

§ 585.622 How do I submit my COP? 

(a) You must submit one paper copy 
and one electronic version of your COP 
to BOEM at the address listed in 
§ 585.110. 

(b) You may submit information and 
a request for any project easement as 
part of your original COP submission or 
as a revision to your COP. 
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§ §585.623–585.625 [Reserved] 

Contents of the Construction and 
Operations Plan 

§ 585.626 What must I include in my COP? 

(a) You must submit the results of the 
following surveys for the proposed 

site(s) of your facility(ies). Your COP 
must include the following information: 

Information: Report contents: Including: 

(1) Shallow hazards ............. The results of the shallow hazards survey with sup-
porting data.

Information sufficient to determine the presence of the 
following features and their likely effects on your pro-
posed facility, including: 
(i) Shallow faults; 
(ii) Gas seeps or shallow gas; 
(iii) Slump blocks or slump sediments; 
(iv) Hydrates; or 
(v) Ice scour of seabed sediments. 

(2) Geological survey rel-
evant to the design and 
siting of your facility.

The results of the geological survey with supporting 
data.

Assessment of: 
(i) Seismic activity at your proposed site; 
(ii) Fault zones; 
(iii) The possibility and effects of seabed subsidence; 
and 
(iv) The extent and geometry of faulting attenuation 
effects of geologic conditions near your site. 

(3) Biological ........................ The results of the biological survey with supporting data A description of the results of biological surveys used 
to determine the presence of live bottoms, hard bot-
toms, and topographic features, and surveys of other 
marine resources such as fish populations (including 
migratory populations), marine mammals, sea turtles, 
and sea birds. 

(4) Geotechnical survey ....... The results of your sediment testing program with sup-
porting data, the various field and laboratory test 
methods employed, and the applicability of these 
methods as they pertain to the quality of the sam-
ples, the type of sediment, and the anticipated design 
application. You must explain how the engineering 
properties of each sediment stratum affect the design 
of your facility. In your explanation, you must de-
scribe the uncertainties inherent in your overall test-
ing program, and the reliability and applicability of 
each test method.

(i) The results of a testing program used to investigate 
the stratigraphic and engineering properties of the 
sediment that may affect the foundations or anchor-
ing systems for your facility. 

(ii) The results of adequate in situ testing, boring, and 
sampling at each foundation location, to examine all 
important sediment and rock strata to determine its 
strength classification, deformation properties, and 
dynamic characteristics. 

(iii) The results of a minimum of one deep boring (with 
soil sampling and testing) at each edge of the project 
area and within the project area as needed to deter-
mine the vertical and lateral variation in seabed con-
ditions and to provide the relevant geotechnical data 
required for design. 

(5) Archaeological resources The results of the archaeological resource survey with 
supporting data.

A description of the historic and prehistoric archae-
ological resources, as required by the NHPA (16 
U.S.C. 470et. seq.), as amended. 

(6) Overall site investigation An overall site investigation report for your facility that 
integrates the findings of your shallow hazards sur-
veys and geologic surveys, and, if required, your 
subsurface surveys with supporting data.

An analysis of the potential for: 
(i) Scouring of the seabed; 
(ii) Hydraulic instability; 
(iii) The occurrence of sand waves; 
(iv) Instability of slopes at the facility location; 
(v) Liquefaction, or possible reduction of sediment 
strength due to increased pore pressures; 
(vi) Degradation of subsea permafrost layers; 
(vii) Cyclic loading; 
(viii) Lateral loading; 
(ix) Dynamic loading; 
(x) Settlements and displacements; 
(xi) Plastic deformation and formation collapse mech-
anisms; and 
(xii) Sediment reactions on the facility foundations or 
anchoring systems. 

(b) Your COP must include the 
following project-specific information, 
as applicable. 
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Project information: Including: 

(1) Contact information ............................................................................. The name, address, e-mail address, and phone number of an author-
ized representative. 

(2) Designation of operator, if applicable ................................................. As provided in § 585.405. 
(3) The construction and operation concept ............................................ A discussion of the objectives, description of the proposed activities, 

tentative schedule from start to completion, and plans for phased de-
velopment, as provided in § 585.238. 

(4) Commercial lease stipulations and compliance ................................. A description of the measures you took, or will take, to satisfy the con-
ditions of any lease stipulations related to your proposed activities. 

(5) A location plat ..................................................................................... The surface location and water depth for all proposed and existing 
structures, facilities, and appurtenances located both offshore and 
onshore, including all anchor/mooring data. 

(6) General structural and project design, fabrication, and installation ... Information for each type of structure associated with your project and, 
unless BSEE provides otherwise, how you will use a CVA to review 
and verify each stage of the project. 

(7) All cables and pipelines, including cables on project easements ...... Location, design and installation methods, testing, maintenance, repair, 
safety devices, exterior corrosion protection, inspections, and decom-
missioning. 

(8) A description of the deployment activities .......................................... Safety, prevention, and environmental protection features or measures 
that you will use. 

(9) A list of solid and liquid wastes generated ......................................... Disposal methods and locations. 
(10) A listing of chemical products used (if stored volume exceeds En-

vironmental Protection Agency (EPA) reportable quantities).
A list of chemical products used; the volume stored on location; their 

treatment, discharge, or disposal methods used; and the name and 
location of the onshore waste receiving, treatment, and/or disposal 
facility. A description of how these products would be brought onsite, 
the number of transfers that may take place, and the quantity that 
will be transferred each time. 

(11) A description of any vessels, vehicles, and aircraft you will use to 
support your activities.

An estimate of the frequency and duration of vessel/vehicle/aircraft traf-
fic. 

(12) A general description of the operating procedures and systems ..... (i) Under normal conditions. 
(ii) In the case of accidents or emergencies, including those that are 

natural or manmade. 
(13) Decommissioning and site clearance procedures ............................ A discussion of general concepts and methodologies. 
(14) A listing of all Federal, State, and local authorizations, approvals, 

or permits that are required to conduct the proposed activities, in-
cluding commercial operations.

(i) The U.S. Coast Guard, U.S. Army Corps of Engineers, and any 
other applicable authorizations, approvals, or permits, including any 
Federal, State or local authorizations pertaining to energy gathering, 
transmission or distribution (e.g., interconnection authorizations). 

(ii) A statement indicating whether you have applied for or obtained 
such authorization, approval, or permit. 

(15) Your proposed measures for avoiding, minimizing, reducing, elimi-
nating, and monitoring environmental impacts.

A description of the measures you will use to avoid or minimize ad-
verse effects and any potential incidental take before you conduct 
activities on your lease, and how you will mitigate environmental im-
pacts from your proposed activities, including a description of the 
measures you will use as required by this part and 30 CFR part 285, 
subpart H. 

(16) Information you incorporate by reference ......................................... A listing of the documents you referenced. 
(17) A list of agencies and persons with whom you have commu-

nicated, or with whom you will communicate, regarding potential im-
pacts associated with your proposed activities.

Contact information and issues discussed. 

(18) Reference .......................................................................................... A list of any document or published source that you cite as part of your 
plan. You may reference information and data discussed in other 
plans you previously submitted or that are otherwise readily available 
to BOEM. 

(19) Financial assurance .......................................................................... Statements attesting that the activities and facilities proposed in your 
COP are or will be covered by an appropriate bond or security, as 
required by §§ 585.515 and 585.516. 

(20) CVA nominations for reports required in 30 CFR part 285, subpart 
G.

CVA nominations for reports in 30 CFR part 285, subpart G, as re-
quired by § 285.706, or a request for a waiver under § 285.705(c). 

(21) Construction schedule ...................................................................... A reasonable schedule of construction activity showing significant mile-
stones leading to the commencement of commercial operations. 

(22) Air quality information ....................................................................... As described in § 585.700. 
(23) Other information .............................................................................. Additional information as required by BOEM. 

§ 585.627 What information and 
certifications must I submit with my COP to 
assist BOEM in complying with NEPA and 
other relevant laws? 

(a) You must submit with your COP 
detailed information to assist BOEM in 

complying with NEPA and other 
relevant laws. Your COP must describe 
those resources, conditions, and 
activities listed in the following table 
that could be affected by your proposed 

activities, or that could affect the 
activities proposed in your COP, 
including: 
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Type of information: Including: 

(1) Hazard information .............................................................................. Meteorology, oceanography, sediment transport, geology, and shallow 
geological or manmade hazards. 

(2) Water quality ....................................................................................... Turbidity and total suspended solids from construction. 
(3) Biological resources ............................................................................ Benthic communities, marine mammals, sea turtles, coastal and marine 

birds, fish and shellfish, plankton, seagrasses, and plant life. 
(4) Threatened or endangered species .................................................... As defined by the ESA (16 U.S.C. 1531et seq.). 
(5) Sensitive biological resources or habitats .......................................... Essential fish habitat, refuges, preserves, special management areas 

identified in coastal management programs, sanctuaries, rookeries, 
hard bottom habitat, chemosynthetic communities, calving grounds, 
barrier islands, beaches, dunes, and wetlands. 

(6) Archaeological resources .................................................................... As required by the NHPA (16 U.S.C. 470et seq.), as amended. 
(7) Social and economic resources .......................................................... Employment, existing offshore and coastal infrastructure (including 

major sources of supplies, services, energy, and water), land use, 
subsistence resources and harvest practices, recreation, recreational 
and commercial fishing (including typical fishing seasons, location, 
and type), minority and lower income groups, coastal zone manage-
ment programs, and viewshed. 

(8) Coastal and marine uses .................................................................... Military activities, vessel traffic, and energy and non-energy mineral ex-
ploration or development. 

(9) Consistency Certification .................................................................... As required by the CZMA regulations: 
(i) 15 CFR part 930, subpart D, if your COP is submitted before lease 

issuance. 
(ii) 15 CFR part 930, subpart E, if your COP is submitted after lease 

issuance. 
(10) Other resources, conditions, and activities ....................................... As identified by BOEM. 

(b) You must submit one paper copy 
and one electronic copy of your 
consistency certification. Your 
consistency certification must include: 

(1) One copy of your consistency 
certification either under subsection 
307(c)(3)(B) of the CZMA (16 U.S.C. 
1456(c)(3)(B)) and 15 CFR 930.76, or 
under subsection 307(c)(3)(A) of the 
CZMA (16 U.S.C. 1456(c)(3)(A)) and 15 
CFR 930.57, stating that the proposed 
activities described in detail in your 
plans comply with the State(s) approved 
coastal management program(s) and will 
be conducted in a manner that is 
consistent with such program(s); and 

(2) ‘‘Necessary data and information,’’ 
as required by 15 CFR 930.58. 

(c) You must submit your oil spill 
response plan to BSEE as required by 30 
CFR part 254. 

(d) You must submit your safety 
management system to BSEE as required 
by 30 CFR 285.810. 

§ 585.628 How will BOEM process my 
COP? 

(a) BOEM will review your submitted 
COP, and the information provided 
pursuant to § 585.627, to determine if it 
contains all the required information 
necessary to conduct our technical and 
environmental reviews. We will notify 
you if your submitted COP lacks any 
necessary information. 

(b) BOEM will prepare an appropriate 
NEPA analysis. 

(c) If your COP is submitted after lease 
issuance, BOEM will forward one copy 
of your COP, consistency certification, 
and associated data and information 
under the CZMA to the applicable State 

CZMA agency or agencies after all 
information requirements for the COP 
are met. 

(d) As appropriate, BOEM will 
coordinate and consult with relevant 
Federal, State, and local agencies and 
affected Indian Tribes, and provide to 
them relevant nonproprietary data and 
information pertaining to your proposed 
activities. 

(e) During the review process, we may 
request additional information if we 
determine that the information provided 
is not sufficient to complete the review 
and approval process. If you fail to 
provide the requested information, 
BOEM may disapprove your COP. 

(f) Upon completion of our technical 
and environmental reviews and other 
reviews required by Federal law (e.g., 
CZMA), BOEM may approve, 
disapprove, or approve with 
modifications your COP. 

(1) If we approve your COP, we will 
specify terms and conditions to be 
incorporated into your COP. You must 
certify compliance with certain of those 
terms and conditions, as required under 
30 CFR 285.633(a); and 

(2) If we disapprove your COP, we 
will inform you of the reasons and allow 
you an opportunity to resubmit a 
revised plan addressing the concerns 
identified, and may suspend the term of 
your lease, as appropriate, to allow this 
to occur. 

(g) If BOEM approves your project 
easement, BOEM will issue an 
addendum to your lease specifying the 
terms of the project easement. A project 
easement may include off-lease areas 
that: 

(1) Contain the sites on which cable, 
pipeline, or associated facilities are 
located; 

(2) Do not exceed 200 feet (61 meters) 
in width, unless safety and 
environmental factors during 
construction and maintenance of the 
associated cables or pipelines require a 
greater width; and 

(3) For associated facilities, are 
limited to the area reasonably necessary 
for power or pumping stations or other 
accessory facilities. 

§ § 585.629–585.630 [Reserved] 

Activities Under an Approved COP 

§ 585.631 When must I initiate activities 
under an approved COP? 

After your COP is approved, you must 
commence construction by the date 
given in the construction schedule 
required by § 585.626(b)(21), and 
included as a part of your approved 
COP, unless BOEM approves a deviation 
from your schedule. 

§ 585.632 What documents must I submit 
before I may construct and install facilities 
under my approved COP? 

(a) You must submit to BSEE the 
documents listed in the following table: 

Document: Requirements are 
found in: 

(1) Facility Design 
Report.

30 CFR 285.701. 

(2) Fabrication and 
Installation Report.

30 CFR 285.702. 
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(b) You must submit your Safety 
Management System, as required by 30 
CFR 285.810. 

(c) These activities must fall within 
the scope of your approved COP. If they 
do not fall within the scope of your 
approved COP, you will be required to 
submit a revision to your COP, under 
§ 585.634, for BOEM approval before 
commencing the activity. 

§ 585.633 [Reserved] 

§ 585.634 What activities require a revision 
to my COP, and when will BOEM approve 
the revision? 

(a) You must notify BOEM in writing 
before conducting any activities not 
described in your approved COP, 
describing in detail the type of activities 
you propose to conduct. We will 
determine whether the activities you 
propose are authorized by your existing 
COP or require a revision to your COP. 
We may request additional information 
from you, if necessary, to make this 
determination. 

(b) BOEM will periodically review the 
activities conducted under an approved 
COP. The frequency and extent of the 
review will be based on the significance 
of any changes in available information, 
and on onshore or offshore conditions 
affecting, or affected by, the activities 
conducted under your COP. If the 
review indicates that the COP should be 
revised to meet the requirement of this 
part, BOEM will require you to submit 
the needed revisions. 

(c) Activities for which a proposed 
revision to your COP will likely be 
necessary include: 

(1) Activities not described in your 
approved COP; 

(2) Modifications to the size or type of 
facility or equipment you will use; 

(3) Change in the surface location of 
a facility or structure; 

(4) Addition of a facility or structure 
not described in your approved COP; 

(5) Change in the location of your 
onshore support base from one State to 
another or to a new base requiring 
expansion; 

(6) Changes in the location of bottom 
disturbances (anchors, chains, etc.) by 
500 feet (152 meters) or greater from the 
approved locations (e.g., if a specific 
anchor pattern was approved as a 
mitigation measure to avoid contact 

with bottom features, any change in the 
proposed bottom disturbances would 
likely trigger the need for a revision); 

(7) Structural failure of one or more 
facilities; or 

(8) Change in any other activity 
specified by BOEM. 

(d) We may begin the appropriate 
NEPA analysis and relevant 
consultations when we determine that a 
proposed revision could: 

(1) Result in a significant change in 
the impacts previously identified and 
evaluated; 

(2) Require any additional Federal 
authorizations; or 

(3) Involve activities not previously 
identified and evaluated. 

(e) When you propose a revision, we 
may approve the revision if we 
determine that the revision is: 

(1) Designed not to cause undue harm 
or damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance; and 

(2) Otherwise consistent with the 
provisions of subsection 8(p) of the OCS 
Lands Act. 

§ 585.635 What must I do if I cease 
activities approved in my COP before the 
end of my commercial lease? 

You must notify the BSEE, within 5 
business days, any time you cease 
commercial operations, without an 
approved suspension, under your 
approved COP. If you cease commercial 
operations for an indefinite period 
which extends longer than 6 months, we 
may cancel your lease under § 585.422 
and, you must initiate the 
decommissioning process as set forth in 
30 CFR part 285, subpart I. 

§ § 585.636–585.639 [Reserved] 

General Activities Plan Requirements 
for Limited Leases, ROW Grants, and 
RUE Grants 

§ 585.640 What is a General Activities Plan 
(GAP)? 

(a) A GAP describes your proposed 
construction, activities, and conceptual 
decommissioning plans for all planned 
facilities, including testing of 
technology devices and onshore and 
support facilities that you will construct 

and use for your project, including any 
project easements for the assessment 
and development of your limited lease 
or grant. 

(b) You must receive BOEM approval 
of your GAP before you can begin any 
of the approved activities on your lease 
or grant. You must submit your GAP no 
later than 12 months from the date of 
the lease or grant issuance. 

§ 585.641 What must I demonstrate in my 
GAP? 

Your GAP must demonstrate that you 
have planned and are prepared to 
conduct the proposed activities in a 
manner that: 

(a) Conforms to all applicable laws, 
implementing regulations, lease 
provisions and stipulations; 

(b) Is safe; 
(c) Does not unreasonably interfere 

with other uses of the OCS, including 
those involved with national security or 
defense; 

(d) Does not cause undue harm or 
damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance; 

(e) Uses best available and safest 
technology; 

(f) Uses best management practices; 
and 

(g) Uses properly trained personnel. 

§ 585.642 How do I submit my GAP? 

(a) You must submit one paper copy 
and one electronic version of your GAP 
to BOEM at the address listed in 
§ 585.110. 

(b) If you have a limited lease, you 
may submit information on any project 
easement as part of your original GAP 
submission or as a revision to your GAP. 

§§ 585.643–585.644 [Reserved] 

Contents of the General Activities Plan 

§ 585.645 What must I include in my GAP? 

(a) You must provide the following 
results of geophysical and geological 
surveys, hazards surveys, archaeological 
surveys (if required), and baseline 
collection studies (e.g., biological) with 
the supporting data in your GAP: 
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Information: Report contents: Including: 

(1) Geotechnical ................... The results from the geotechnical survey with sup-
porting data.

A description of all relevant seabed and engineering 
data and information to allow for the design of the 
foundation for that facility. You must provide data and 
information to depths below which the underlying 
conditions will not influence the integrity or perform-
ance of the structure. This could include a series of 
sampling locations (borings and in situ tests) as well 
as laboratory testing of soil samples, but may consist 
of a minimum of one deep boring with samples. 

(2) Shallow hazards ............. The results from the shallow hazards survey with sup-
porting data.

A description of information sufficient to determine the 
presence of the following features and their likely ef-
fects on your proposed facility, including: 
(i) Shallow faults; 
(ii) Gas seeps or shallow gas; 
(iii) Slump blocks or slump sediments; 
(iv) Hydrates; or 
(v) Ice scour of seabed sediments. 

(3) Archaeological resources The results from the archaeological survey with sup-
porting data, if required.

(i) A description of the results and data from the ar-
chaeological survey; 

(ii) A description of the historic and prehistoric archae-
ological resources, as required by NHPA (16 U.S.C. 
470et seq.), as amended. 

(4) Geological survey ........... The results from the geological survey with supporting 
data.

A report that describes the results of a geological sur-
vey that includes descriptions of: 
(i) Seismic activity at your proposed site; 
(ii) Fault zones; 
(iii) The possibility and effects of seabed subsidence; 
and 

(iv) The extent and geometry of faulting attenuation ef-
fects of geologic conditions near your site. 

(5) Biological survey ............ The results from the biological survey with supporting 
data.

A description of the results of a biological survey, in-
cluding the presence of live bottoms, hard bottoms, 
and topographic features, and surveys of other ma-
rine resources such as fish populations (including mi-
gratory populations), marine mammals, sea turtles, 
and sea birds. 

(b) For all activities you propose to 
conduct under your GAP, you must 
provide the following information: 

Project information: Including: 

(1) Contact information ............................................................................. The name, address, e-mail address, and phone number of an author-
ized representative. 

(2) The site assessment or technology testing concept .......................... A discussion of the objectives; description of the proposed activities, in-
cluding the technology you will use; and proposed schedule from 
start to completion. 

(3) Designation of operator, if applicable ................................................. As provided in § 585.405. 
(4) ROW, RUE or limited lease grant stipulations, if known .................... A description of the measures you took, or will take, to satisfy the con-

ditions of any lease stipulations related to your proposed activities. 
(5) A location plat ..................................................................................... The surface location and water depth for all proposed and existing 

structures, facilities, and appurtenances located both offshore and 
onshore. 

(6) General structural and project design, fabrication, and installation ... Information for each type of facility associated with your project. 
(7) Deployment activities .......................................................................... A description of the safety, prevention, and environmental protection 

features or measures that you will use. 
(8) A list of solid and liquid wastes generated ......................................... Disposal methods and locations. 
(9) A listing of chemical products used (only if stored volume exceeds 

USEPA reportable quantities).
A list of chemical products used; the volume stored on location; their 

treatment, discharge, or disposal methods used; and the name and 
location of the onshore waste receiving, treatment, and/or disposal 
facility. A description of how these products would be brought onsite, 
the number of transfers that may take place, and the quantity that 
will be transferred each time. 

(10) Reference information ....................................................................... A list of any document or published source that you cite as part of your 
plan. You may reference information and data discussed in other 
plans you previously submitted or that are otherwise readily available 
to BOEM. 

(11) Decommissioning and site clearance procedures ............................ A discussion of methodologies. 
(12) Air quality information ....................................................................... As described in § 585.700. 
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Project information: Including: 

(13) A listing of all Federal, State, and local authorizations or approvals 
required to conduct site assessment activities on your lease.

A statement indicating whether such authorization or approval has 
been applied for or obtained. 

(14) A list of agencies and persons with whom you have commu-
nicated, or with whom you will communicate, regarding potential im-
pacts associated with your proposed activities.

Contact information and issues discussed. 

(15) Financial assurance information ....................................................... Statements attesting that the activities and facilities proposed in your 
GAP are or will be covered by an appropriate bond or other ap-
proved security, as required in §§ 585.520-.521. 

(16) Other information .............................................................................. Additional information as requested by BOEM. 

(c) If you are applying for a project 
easement or constructing a facility, or a 
combination of facilities deemed by 

BOEM to be complex or significant, you 
must provide the following information 
in addition to what is required in 

paragraphs (a) and (b) of this section 
and comply with the requirements of 30 
CFR part 285, subpart G: 

Project information: Including: 

(1) The construction and operation concept ............................................ A discussion of the objectives, description of the proposed activities, 
and tentative schedule from start to completion. 

(2) All cables and pipelines, including cables on project easements ...... The location, design, installation methods, testing, maintenance, repair, 
safety devices, exterior corrosion protection, inspections, and decom-
missioning. 

(3) A description of the deployment activities .......................................... Safety, prevention, and environmental protection features or measures 
that you will use. 

(4) A general description of the operating procedures and systems ....... (i) Under normal conditions. (ii) In the case of accidents or emer-
gencies, including those that are natural or manmade. 

(5) CVA nominations for reports required in 30 CFR part 285, subpart 
G..

CVA nominations for reports in 30 CFR part 285, subpart G, as re-
quired by § 285.706, or a request for a waiver under § 285.705. 

(6) Construction schedule ........................................................................ A reasonable schedule of construction activity showing significant mile-
stones leading to the commencement of activities. 

(7) Other information ................................................................................ Additional information as required by the BOEM. 

(d) BOEM will withhold trade secrets 
and commercial or financial information 
that is privileged or confidential from 
public disclosure in accordance with 
the terms of § 585.114. 

§ 585.646 What information and 
certifications must I submit with my GAP to 
assist BOEM in complying with NEPA and 
other relevant laws? 

You must submit, with your GAP, 
detailed information to assist BOEM in 
complying with NEPA and other 
relevant laws as appropriate. 

(a) A GAP submitted for an area in 
which BOEM has not reviewed GAP 
activities under NEPA or other 
applicable Federal laws must describe 
those resources, conditions, and 
activities listed in the following table 
that could be affected by your proposed 
activities or that could affect the 
activities proposed in your GAP. 

(b) For a GAP submitted for an area 
in which BOEM has considered GAP 
activities under applicable Federal law 
(e.g., a NEPA analysis and CZMA 
consistency determination for the GAP 
activities), BOEM will review the GAP 

to determine if its impacts are consistent 
with those previously considered. If the 
anticipated effects of your proposed 
GAP activities are significantly different 
than those previously anticipated, we 
may determine that additional NEPA 
and other relevant Federal reviews are 
required. In that case, BOEM will notify 
you of such determination, and you 
must submit a GAP that describes those 
resources, conditions, and activities 
listed in the following table that could 
be affected by your proposed activities 
or that could affect the activities 
proposed in your GAP, including: 

Type of information: Including: 

(1) Hazard information ........................................ Meteorology, oceanography, sediment transport, geology, and shallow geological or manmade 
hazards. 

(2) Water quality ................................................. Turbidity and total suspended solids from construction. 
(3) Biological resources ...................................... Benthic communities, marine mammals, sea turtles, coastal and marine birds, fish and shell-

fish, plankton, sea grasses, and other plant life. 
(4) Threatened or endangered species .............. As required by the ESA (16 U.S.C. 1531et seq.). 
(5) Sensitive biological resources or habitats .... Essential fish habitat, refuges, preserves, special management areas identified in coastal man-

agement programs, sanctuaries, rookeries, hard bottom habitat, chemosynthetic commu-
nities, calving grounds, barrier islands, beaches, dunes, and wetlands. 

(6) Archaeological resources .............................. As required by NHPA (16 U.S.C. 470et seq.), as amended. 
(7) Social and economic conditions ................... Employment, existing offshore and coastal infrastructure (including major sources of supplies, 

services, energy, and water), land use, subsistence resources and harvest practices, recre-
ation, recreational and commercial fishing (including typical fishing seasons, location, and 
type), minority and lower income groups, coastal zone management programs, and view 
shed. 

(8) Coastal and marine uses .............................. Military activities, vessel traffic, and energy and non-energy mineral exploration or develop-
ment. 
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Type of information: Including: 

(9) Consistency Certification ............................... If required by CZMA, as appropriate: (i) 15 CFR part 930, subpart D, if the GAP is submitted 
prior to lease or grant issuance; (ii) 15 CFR part 930, subpart E, if the GAP is submitted 
after lease or grant issuance. 

(10) Other resources, conditions, and activities As required by BOEM. 

§ 585.647 How will my GAP be processed 
for Federal consistency under the Coastal 
Zone Management Act? 

Your GAP will be processed based on 
whether it is submitted before or after 
your lease or grant is issued: 

If your GAP is submitted: Consistency review of your GAP will be handled as follows: 

(a) Before lease or grant issuance ..................... You will furnish a copy of your GAP, consistency certification, and necessary data and infor-
mation pursuant to 15 CFR part 930, subpart D, to the applicable State CZMA agency or 
agencies and BOEM at the same time. 

(b) After lease or grant issuance ........................ You will submit a copy of your GAP, consistency certification, and necessary data and infor-
mation pursuant to 15 CFR 930, subpart E, to BOEM. BOEM will forward to the applicable 
State CZMA agency or agencies one paper copy and one electronic copy of your GAP, con-
sistency certification, and necessary data and information required under 15 CFR part 930, 
subpart E, after BOEM has determined that all information requirements for the GAP are 
met. 

§ 585.648 How will BOEM process my 
GAP? 

(a) BOEM will review your submitted 
GAP, along with the information and 
certifications provided pursuant to 
§ 585.646, to determine if it contains all 
the required information necessary to 
conduct our technical and 
environmental reviews. 

(1) We will notify you if we deem 
your proposed facility or combination of 
facilities to be complex or significant; 
and 

(2) We will notify you if your 
submitted GAP lacks any necessary 
information. 

(b) BOEM will prepare appropriate 
NEPA analysis. 

(c) When appropriate, we will 
coordinate and consult with relevant 
State and Federal agencies and affected 
Indian Tribes and provide to other local, 
State, and Federal agencies and affected 
Indian Tribes relevant nonproprietary 
data and information pertaining to your 
proposed activities. 

(d) During the review process, we may 
request additional information if we 
determine that the information provided 
is not sufficient to complete the review 
and approval process. If you fail to 
provide the requested information, 
BOEM may disapprove your GAP. 

(e) Upon completion of our technical 
and environmental reviews and other 
reviews required by Federal law (e.g., 
CZMA), BOEM may approve, 
disapprove, or approve with 
modifications your GAP. 

(1) If we approve your GAP, we will 
specify terms and conditions to be 
incorporated into your GAP. You must 

certify compliance with certain of those 
terms and conditions, as required under 
30 CFR 285.653(b); and 

(2) If we disapprove your GAP, we 
will inform you of the reasons and allow 
you an opportunity to resubmit a 
revised plan making the necessary 
corrections, and may suspend the term 
of your lease or grant, as appropriate, to 
allow this to occur. 

§ 585.649 [Reserved] 

Activities Under an Approved GAP 

§ 585.650 When may I begin conducting 
activities under my GAP? 

After BOEM approves your GAP, you 
may begin conducting the approved 
activities that do not involve a project 
easement or the construction of facilities 
on the OCS that BOEM has deemed to 
be complex or significant. 

§ 585.651 When may I construct complex 
or significant OCS facilities on my limited 
lease or any facilities on my project 
easement proposed under my GAP? 

If you are applying for a project 
easement, or installing a facility or a 
combination of facilities on your limited 
lease deemed by BOEM to be complex 
or significant, as provided in 
§ 585.648(a)(1), you also must comply 
with the requirements of 30 CFR part 
285, subpart G, and submit your safety 
management system description 
required by 30 CFR 285.810 before 
construction may begin. 

§ 585.652 How long do I have to conduct 
activities under an approved GAP? 

After BOEM approves your GAP, you 
have: 

(a) For a limited lease, 5 years to 
conduct your approved activities, unless 
we renew the term under §§ 585.425 
through 585.429. 

(b) For a ROW grant or RUE grant, the 
time provided in the terms of the grant. 

§ 585.653 What other reports or notices 
must I submit to BOEM under my approved 
GAP? 

You must prepare and submit to 
BOEM annually a report that 
summarizes the findings from any 
activities you conduct under your 
approved GAP and the results of those 
activities. We will protect the 
information from public disclosure as 
provided in § 585.114. 

§ 585.654 [Reserved] 

§ 585.655 What activities require a revision 
to my GAP, and when will BOEM approve 
the revision? 

(a) You must notify BOEM in writing 
before conducting any activities not 
described in your approved GAP, 
describing in detail the type of activities 
you propose to conduct. We will 
determine whether the activities you 
propose are authorized by your existing 
GAP or require a revision to your GAP. 
We may request additional information 
from you, if necessary, to make this 
determination. 

(b) BOEM will periodically review the 
activities conducted under an approved 
GAP. The frequency and extent of the 
review will be based on the significance 
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of any changes in available information 
and on onshore or offshore conditions 
affecting, or affected by, the activities 
conducted under your GAP. If the 
review indicates that the GAP should be 
revised to meet the requirement of this 
part, BOEM will require you to submit 
the needed revisions. 

(c) Activities for which a proposed 
revision to your GAP will likely be 
necessary include: 

(1) Activities not described in your 
approved GAP; 

(2) Modifications to the size or type of 
facility or equipment you will use; 

(3) Change in the surface location of 
a facility or structure; 

(4) Addition of a facility or structure 
not contemplated in your approved 
GAP; 

(5) Change in the location of your 
onshore support base from one State to 
another or to a new base requiring 
expansion; 

(6) Changes in the locations of bottom 
disturbances (anchors, chains,etc.) by 
500 feet (152 meters) or greater from the 
approved locations. If a specific anchor 
pattern was approved as a mitigation 
measure to avoid contact with bottom 
features, any change in the proposed 
bottom disturbances would likely trigger 
the need for a revision; 

(7) Structural failure of one or more 
facilities; or 

(8) Change to any other activity 
specified by BOEM. 

(d) We may begin the appropriate 
NEPA analysis and any relevant 
consultations when we determine that a 
proposed revision could: 

(1) Result in a significant change in 
the impacts previously identified and 
evaluated; 

(2) Require any additional Federal 
authorizations; or 

(3) Involve activities not previously 
identified and evaluated. 

(e) When you propose a revision, we 
may approve the revision if we 
determine that the revision is: 

(1) Designed not to cause undue harm 
or damage to natural resources; life 
(including human and wildlife); 
property; the marine, coastal, or human 
environment; or sites, structures, or 
objects of historical or archaeological 
significance; and 

(2) Otherwise consistent with the 
provisions of subsection 8(p) of the OCS 
Lands Act. 

§ 585.656 What must I do if I cease 
activities approved in my GAP before the 
end of my term? 

You must notify the BOEM any time 
you cease activities under your 
approved GAP without an approved 
suspension. If you cease activities for an 
indefinite period that exceeds 6 months, 
BOEM may cancel your lease or grant 
under § 585.422, as applicable, and you 
must initiate the decommissioning 
process, as set forth in 30 CFR part 285, 
subpart I. 

§ 585.657 What must I do upon completion 
of approved activities under my GAP? 

Upon completion of your approved 
activities under your GAP, you must 
initiate the decommissioning process as 
set forth in 30 CFR part 285, subpart I. 
You must submit your decommissioning 
application as provided in 30 CFR 
285.905 and 285.906. 

Cable and Pipeline Deviations 

§ 585.658 Can my cable or pipeline 
construction deviate from my approved 
COP or GAP? 

(a) You must make every effort to 
ensure that all cables and pipelines are 
constructed in a manner that minimizes 

deviations from the approved plan 
under your lease or grant. 

(b) If BOEM determines that a 
significant change in conditions has 
occurred that would necessitate an 
adjustment to your ROW, RUE or lease 
before the commencement of 
construction of the cable or pipeline on 
the grant or lease, BOEM will consider 
modifications to your ROW grant, RUE 
grant, or your lease addendum for a 
project easement in connection with 
your COP or GAP. 

(c) If, after construction, it is 
determined that a deviation from the 
approved plan has occurred, you must: 

(1) Notify the operators of all leases 
(including mineral leases issued under 
this subchapter) and holders of all ROW 
grants or RUE grants (including all 
grants issued under this subchapter) 
which include the area where a 
deviation has occurred and provide 
BOEM with evidence of such 
notification; 

(2) Relinquish any unused portion of 
your lease or grant; and 

(3) Submit a revised plan for BOEM 
approval as necessary. 

(d) Construction of a cable or pipeline 
that substantially deviates from the 
approved plan may be grounds for 
cancellation of the lease or grant. 

§ 585.659 [Reserved] 

Environmental Protection Requirements 
Under Approved Plans 

§ 585.700 What requirements must I 
include in my SAP, COP, or GAP regarding 
air quality? 

(a) You must comply with the Clean 
Air Act (42 U.S.C. 7409) and its 
implementing regulations, according to 
the following table. 

If your project is located . . . You must . . . 

(1) in the Gulf of Mexico west of 87.5° west longitude (western Gulf of 
Mexico).

include in your plan any information required for BOEM to make the 
appropriate air quality determinations for your project. 

(2) anywhere else on the OCS ................................................................ follow the appropriate implementing regulations as promulgated by the 
EPA under 40 CFR part 55. 

(b) For air quality modeling that you 
perform in support of the activities 
proposed in your plan, you should 
contact the appropriate regulatory 
agency to establish a modeling protocol 
to ensure that the agency’s needs are 
met and that the meteorological files 
used are acceptable before initiating the 
modeling work. In the western Gulf of 
Mexico (west of 87.5° west longitude), 
you must submit to BOEM three copies 
of the modeling report and three sets of 
digital files as supporting information. 

The digital files must contain the 
formatted meteorological files used in 
the modeling runs, the model input file, 
and the model output file. 

§ 585.701 How must I conduct my 
approved activities to protect marine 
mammals, threatened and endangered 
species, and designated critical habitat? 

(a) You must not conduct any activity 
under your lease or grant that may affect 
threatened or endangered species or that 
may affect designated critical habitat of 
such species until the appropriate level 

of consultation is conducted, as 
required under the ESA, as amended (16 
U.S.C. 1531et seq.), to ensure that your 
actions are not likely to jeopardize a 
threatened or endangered species and 
are not likely to destroy or adversely 
modify designated critical habitat. 

(b) You must not conduct any activity 
under your lease or grant that may result 
in an incidental taking of marine 
mammals until the appropriate 
authorization has been issued under the 
Marine Mammal Protection Act of 1972 
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(MMPA) as amended (16 U.S.C. 1361et 
seq.). 

(c) If there is reason to believe that a 
threatened or endangered species may 
be present while you conduct your 
BOEM-approved activities or may be 
affected by the direct or indirect effects 
of your actions: 

(1) You must notify us that 
endangered or threatened species may 
be present in the vicinity of the lease or 
grant or may be affected by your actions; 
and 

(2) We will consult with appropriate 
State and Federal fish and wildlife 
agencies and, after consultation, shall 
identify whether, and under what 
conditions, you may proceed. 

(d) If there is reason to believe that 
designated critical habitat of a 
threatened or endangered species may 
be affected by the direct or indirect 
effects of your BOEM-approved 
activities: 

(1) You must notify us that designated 
critical habitat of a threatened or 
endangered species in the vicinity of the 
lease or grant may be affected by your 
actions; and 

(2) We will consult with appropriate 
State and Federal fish and wildlife 
agencies and, after consultation, shall 
identify whether, and under what 
conditions, you may proceed. 

(e) If there is reason to believe that 
marine mammals may be incidentally 
taken as a result of your proposed 
activities: 

(1) You must agree to secure an 
authorization from National Oceanic 
and Atmospheric Administration 
(NOAA) or the U.S. Fish and Wildlife 
Service (FWS) for incidental taking, 
including taking by harassment, that 
may result from your actions; and 

(2) You must comply with all 
measures required by the NOAA or 
FWS, including measures to affect the 
least practicable impact on such species 
and their habitat and to ensure no 
immitigable adverse impact on the 
availability of the species for 
subsistence use. 

(f) Submit to us: 
(1) Measures designed to avoid or 

minimize adverse effects and any 
potential incidental take of the 
endangered or threatened species or 
marine mammals; 

(2) Measures designed to avoid likely 
adverse modification or destruction of 
designated critical habitat of such 
endangered or threatened species; and 

(3) Your agreement to monitor for the 
incidental take of the species and 
adverse effects on the critical habitat, 
and provide the results of the 
monitoring as required; and 

(4) Your agreement to perform any 
relevant terms and conditions of the 
Incidental Take Statement that may 
result from the ESA consultation. 

(5) Your agreement to perform any 
relevant mitigation measures under an 
MMPA incidental take authorization. 

§ 585.702 What must I do if I discover a 
potential archaeological resource while 
conducting my approved activities? 

(a) If you, your subcontractors, or any 
agent acting on your behalf discovers a 
potential archaeological resource while 
conducting construction activities, or 
any other activity related to your 
project, you must: 

(1) Immediately halt all seafloor- 
disturbing activities within the area of 
the discovery; 

(2) Notify BOEM of the discovery 
within 72 hours; and 

(3) Keep the location of the discovery 
confidential and not take any action that 
may adversely affect the archaeological 
resource until we have made an 
evaluation and instructed you on how to 
proceed. 

(b) We may require you to conduct 
additional investigations to determine if 
the resource is eligible for listing in the 
National Register of Historic Places 
under 36 CFR 60.4. We will do this if: 

(1) The site has been impacted by 
your project activities; or 

(2) Impacts to the site or to the area 
of potential effect cannot be avoided. 

(c) If investigations under paragraph 
(b) of this section indicate that the 
resource is potentially eligible for listing 
in the National Register of Historic 
Places, we will tell you how to protect 
the resource, or how to mitigate adverse 
effects to the site. 

(d) If we incur costs in protecting the 
resource, under section 110(g) of the 
NHPA, we may charge you reasonable 
costs for carrying out preservation 
responsibilities under the OCS Lands 
Act. 

§ 585.703 How must I conduct my 
approved activities to protect essential fish 
habitats identified and described under the 
Magnuson-Stevens Fishery Conservation 
and Management Act? 

(a) If, during the conduct of your 
approved activities, BOEM finds that 
essential fish habitat or habitat areas of 
particular concern may be adversely 
affected by your activities, BOEM must 
consult with National Marine Fisheries 
Service. 

(b) Any conservation 
recommendations adopted by BOEM to 
avoid or minimize adverse effects on 
essential fish habitat will be 
incorporated as terms and conditions in 
the lease and must be adhered to by the 
applicant. BOEM may require additional 

surveys to define boundaries and 
avoidance distances. 

(c) If required, BOEM will specify the 
survey methods and instrumentations 
for conducting the biological survey and 
will specify the contents of the 
biological report. 

■ 3. Add part 586 to subchapter B to 
read as follows: 

PART 586—ALTERNATE USES OF 
EXISTING FACILITIES ON THE OUTER 
CONTINENTAL SHELF 

Subpart A—General Provisions 

Sec. 
586.100 Authority. 
586.101 What is the purpose of this part? 
586.102 What activities does this part 

regulate? 
586.103 What are BOEM’s responsibilities 

under this part? 
586.104 When may BOEM prescribe or 

approve departures from the regulations 
in this part? 

586.105 What are my responsibilities under 
this part? 

586.106 What happens if I fail to comply 
with this part? 

586.107 Who can hold a grant under this 
part? 

586.108 How do I show that I am qualified 
to be a grant holder? 

586.109 When must I notify BOEM if an 
action has been filed alleging that I am 
insolvent or bankrupt? 

586.110 When must I notify BOEM of 
mergers, name changes, or changes of 
business form? 

586.111 How do I submit plans, 
applications, or notices required by this 
part? 

586.112 When and how does BOEM charge 
me processing fees on a case-by-case 
basis? 

586.113 Definitions. 
586.114 How will data and information 

obtained by BOEM under this part be 
disclosed to the public? 

586.115 Paperwork Reduction Act 
statements—information collection. 

586.116—586.117 [Reserved] 
586.118 What are my appeal rights? 

Subpart B—Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities 
Using Existing OCS Facilities 

Requesting an Alternate Use RUE 

586.200 What must I do before I request an 
Alternate Use RUE? 

586.201 How do I request an Alternate Use 
RUE? 

586.202 How will BOEM decide whether to 
issue an Alternate Use RUE? 

586.203 What process will BOEM use for 
competitively offering an Alternate Use 
RUE 

586.204–586.209 [Reserved] 

Alternate Use RUE Administration 

586.210 How long may I conduct activities 
under an Alternate Use RUE? 

586.211 What payments are required for an 
Alternate Use RUE? 
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586.212 What financial assurance is 
required for an Alternate Use RUE? 

586.213 Is an Alternate Use RUE 
assignable? 

586.214 When will BOEM suspend an 
Alternate Use RUE? 

586.215 How do I relinquish an Alternate 
Use RUE? 

586.216 When will an Alternate Use RUE 
be cancelled? 

586.217 [Reserved] 
586.218 Who is responsible for 

decommissioning an OCS facility subject 
to an Alternate Use RUE? 

586.219 What are the decommissioning 
requirements for an Alternate Use RUE? 

Authority: 43 U.S.C. 1337. 

Subpart A—General Provisions 

§ 586.100 Authority. 

The authority for this part derives 
from subsection 8 of the Outer 
Continental Shelf Lands Act (OCS 
Lands Act) (43 U.S.C. 1337). The 
Secretary of the Interior delegated to the 
Bureau of Ocean Energy Management 
(BOEM) the authority to regulate 
activities under section 1337(p)(1)(D) of 
OCS Lands Act. 

§ 586.101 What is the purpose of this part? 

The purpose of this part is to: 
(a) Establish procedures for issuance 

and administration of right-of-use and 
easement (RUE) grants for the alternate 
use of existing OCS facilities for energy 
or marine-related purposes; 

(b) Inform you and third parties of 
your obligations when you undertake 
activities authorized in this part; and 

(c) Ensure that activities involving the 
alternate use of OCS facilities for energy 
or marine-related purposes are 
conducted in a safe and 
environmentally sound manner, in 
conformance with the requirements of 
subsection 8(p) of the OCS Lands Act, 
other applicable laws and regulations, 
and the terms of your Alternate Use 
RUE grant. 

(d) This part will not convey access 
rights for oil, gas, or other minerals. 

§ 586.102 What activities does this part 
regulate? 

(a) This part provides the general 
provisions for authorizing and 
regulating activities that use, or propose 
to use, an existing OCS facility for 
energy- or marine-related purposes, that 
are not otherwise authorized under any 
other part of this subchapter or any 
other applicable Federal statute. 
Activities authorized under any other 
part of this subchapter or under any 
other Federal law that use (or propose 
to use) an existing OCS facility are not 
subject to this part. 

(b) BOEM will issue an Alternate Use 
RUE for activities authorized under this 
part. 

(c) At the discretion of the Director, 
an Alternate Use RUE may: 

(1) Permit alternate use activities to 
occur at an existing facility that is 
currently in use under an approved OCS 
lease; or 

(2) Limit alternate use activities at the 
existing facility until after previously 
authorized activities at the facility have 
ceased and the OCS lease terminates. 

§ 586.103 What are BOEM’s 
responsibilities under this part? 

(a) BOEM will ensure that any 
activities authorized in this part are 
carried out in a manner that provides 
for: 

(1) Safety; 
(2) Protection of the environment; 
(3) Prevention of waste; 
(4) Conservation of the natural 

resources of the OCS; 
(5) Coordination with relevant Federal 

agencies (including, in particular, those 
agencies involved in planning activities 
that are undertaken to avoid conflicts 
among users and to maximize the 
economic and ecological benefits of the 
OCS, including multifaceted spatial 
planning efforts); 

(6) Protection of National security 
interests of the United States; 

(7) Protection of the rights of other 
authorized users of the OCS; 

(8) A fair return to the United States; 
(9) Prevention of interference with 

reasonable uses (as determined by the 
Secretary or Director) of the exclusive 
economic zone, the high seas, and the 
territorial seas; 

(10) Consideration of the location of 
and any schedule relating to a grant 
under this part for an area of the OCS, 
and any other use of the sea or seabed; 

(11) Public notice and comment on 
any proposal submitted for a grant 
under this part; and 

(12) Oversight, research, and 
monitoring of activities authorized by a 
grant under this part. 

(b) BOEM will require compliance 
with all applicable laws, regulations, 
other requirements, and the terms of 
your grant and approved plans under 
this part. BOEM will approve, 
disapprove, or approve with conditions 
any plans, applications, or other 
documents submitted to BOEM for 
approval under the provisions of this 
part. 

(c) Unless otherwise provided in this 
part, BOEM may give oral directives or 
decisions whenever prior BOEM 
approval is required under this part. 
BOEM will document in writing any 
such oral directives within 10 business 
days. 

(d) BOEM will establish practices and 
procedures to govern the collection of 
all payments due to the Federal 
Government, including any cost 
recovery fees, rents, operating fees, and 
other fees or payments. BOEM will do 
this in accordance with the terms of this 
part, the grant under this part, and 
applicable Office of Natural Resources 
Revenue (ONRR) regulations or 
guidance. 

(e) BOEM will provide for 
coordination and consultation with the 
Governor of any State, the executive of 
any local government, and the executive 
of any Indian Tribe that may be affected 
by a grant issued under this part. BOEM 
may invite any affected State Governor, 
representative of an affected Indian 
Tribe, and affected local government 
executive to join in establishing a task 
force or other joint planning or 
coordination agreement in carrying out 
our responsibilities under this part. 

§ 586.104 When may BOEM prescribe or 
approve departures from the regulations in 
this part? 

(a) BOEM may prescribe or approve 
departures from these regulations when 
departures are necessary to: 

(1) Facilitate the appropriate activities 
on a grant under this part; 

(2) Conserve natural resources; 
(3) Protect life (including human and 

wildlife), property, or the marine, 
coastal, or human environment; or 

(4) Protect sites, structures, or objects 
of historical or archaeological 
significance. 

(b) Any departure approved under 
this section and its rationale must: 

(1) Be consistent with subsection 8(p) 
of the OCS Lands Act; 

(2) Protect the environment and the 
public health and safety to the same 
degree as if there was no approved 
departure from the regulations; 

(3) Not impair the rights of third 
parties; and 

(4) Be documented in writing. 

§ 586.105 What are my responsibilities 
under this part? 

As an applicant, operator, or holder of 
an Alternate Use RUE grant, you must: 

(a) Design your projects and conduct 
all activities in a manner that ensures 
safety and will not cause undue harm or 
damage to natural resources, including 
their physical, atmospheric, and 
biological components to the extent 
practicable; and take measures to 
prevent unauthorized discharge of 
pollutants including marine trash and 
debris into the offshore environment. 

(b) Submit requests, applications, 
plans, notices, modifications, and 
supplemental information to BOEM as 
required by this part; 
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(c) Follow-up, in writing, any oral 
request or notification you made, within 
3 business days; 

(d) Comply with the terms, 
conditions, and provisions of all reports 
and notices submitted to BOEM, and of 
all plans, revisions, and other BOEM 
approvals, as provided in this part; 

(e) Make all applicable payments on 
time; 

(f) Comply with the DOI’s non- 
procurement debarment regulations at 2 
CFR part 1400; 

(g) Include the requirement to comply 
with 2 CFR part 1400 in all contracts 
and transactions related to a lease or 
grant under this part; 

(h) Conduct all activities authorized 
by the lease or grant in a manner 
consistent with the provisions of 
subsection 8(p) of the OCS Lands Act; 

(i) Compile, retain, and make 
available to BOEM representatives, 
within the time specified by BOEM, any 
data and information related to the site 
assessment, design, and operations of 
your project; and 

(j) Respond to requests from the 
Director in a timely manner. 

§ 586.106 What happens if I fail to comply 
with this part? 

(a) BOEM may take appropriate 
corrective action under this part if you 
fail to comply with applicable 
provisions of Federal law, the 
regulations in this part, other applicable 
regulations, any order of the Director, 
the provisions of a grant issued under 
this part, or the requirements of an 
approved plan or other approval under 
this part. 

(b) BOEM may issue to you a notice 
of noncompliance if we determine that 
there has been a violation of the 
regulations in this part, any order of the 
Director, or any provision of your grant 
or other approval issued under this part. 
When issuing a notice of 
noncompliance, BOEM will serve you at 
your last known address. 

(c) A notice of noncompliance will 
tell you how you failed to comply with 
this part or any order of the Director, 
and/or the provisions of your grant or 
other approval, and will specify what 
you must do to correct the 
noncompliance and the time limits 
within which you must act. 

(d) Failure of an operator or grant 
holder to take the actions specified in a 

notice of noncompliance issued under 
this part within the time limit specified 
provides the basis for cancellation of the 
grant by the Secretary (§ 586.216). 

(e) BOEM may assess civil penalties, 
as authorized by section 24 of the OCS 
Lands Act, if you fail to comply with 
any provision of this part or any term 
of a grant or order issued under the 
authority of this part, after notice of 
such failure and expirations of any 
reasonable period allowed for corrective 
action. Civil penalties will be 
determined and assessed in accordance 
with the procedures set forth in 30 CFR 
part 550, subpart N. 

(f) You may be subject to criminal 
penalties as authorized by section 24 of 
the OCS Lands Act. 

§ 586.107 Who can hold a grant under this 
part? 

(a) You may hold a grant under this 
part if you can demonstrate that you 
have the technical and financial 
capabilities to conduct the activities 
authorized by the grant and you are a(n): 

(1) Citizen or national of the United 
States; 

(2) Alien lawfully admitted for 
permanent residence in the United 
States as defined in 8 U.S.C. 1101(a)(20); 

(3) Private, public, or municipal 
corporations organized under the laws 
of any State of the United States, the 
District of Columbia, or any territory or 
insular possession subject to U.S. 
jurisdiction; 

(4) Association of such citizens, 
nationals, resident aliens, or 
corporations; 

(5) Executive agency of the United 
States as defined in section 105 of Title 
5 of the U.S. Code; 

(6) State of the United States; or 
(7) Political subdivision of a State of 

the United States. 
(b) You may not hold a grant under 

this part or acquire an interest in a grant 
under this part if: 

(1) You or your principals are 
excluded or disqualified from 
participating in transactions covered by 
the Federal non-procurement debarment 
and suspension system (2 CFR part 
1400), unless BOEM explicitly has 
approved an exception for this 
transaction; 

(2) BOEM determines or has 
previously determined after notice and 

opportunity for a hearing that you or 
your principals have failed to meet or 
exercise due diligence under any OCS 
lease or grant; or 

(3) BOEM determines or has 
previously determined after notice and 
opportunity for a hearing that you: 

(i) Remained in violation of the terms 
and conditions of any lease or grant 
issued under the OCS Lands Act for a 
period extending longer than 30 days (or 
such other period allowed for 
compliance) BSEE directed you to 
comply; and 

(ii) You took no action to correct the 
noncompliance within that time period. 

§ 586.108 How do I show that I am 
qualified to be a grant holder? 

(a) You must demonstrate your 
technical and financial capability to 
construct, operate, maintain, and 
terminate/decommission projects for 
which you are requesting authorization. 
Documentation can include: 

(1) Descriptions of international or 
domestic experience with renewable 
energy projects or other types of 
electric-energy-related projects; and 

(2) information establishing access to 
sufficient capital to carry out 
development. 

(b) An individual must submit a 
written statement of citizenship status 
attesting to U.S. citizenship. It does not 
need to be notarized nor give the age of 
individual. A resident alien may submit 
a photocopy of the U.S. Citizenship and 
Immigration Services form evidencing 
legal status of the resident alien. 

(c) A corporation or association must 
submit evidence, as specified in the 
table in paragraph (d) of this section, 
acceptable to BOEM that: 

(1) It is qualified to hold grants under 
this part; 

(2) It is authorized to conduct 
business under the laws of its State; 

(3) It is authorized to hold grants on 
the OCS under the operating rules of its 
business; and 

(4) The persons holding the titles 
listed are authorized to bind the 
corporation or association when 
conducting business with BOEM. 

(d) Acceptable evidence under 
paragraph (c) of this section includes, 
but is not limited to the following: 

Requirements to qualify to hold grants on the OCS: Corp. Ltd. 
prtnsp. 

Gen. 
prtnsp. LLC Trust 

(1) Original certificate or certified copy from the State of incorporation 
stating the name of the corporation exactly as it must appear on all 
legal documents. XX .................... .................... .................... ....................

(2) Certified statement by Secretary/Assistant Secretary over corporate 
seal, certifying that the corporation is authorized to hold OCS grants. XX .................... .................... .................... ....................
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Requirements to qualify to hold grants on the OCS: Corp. Ltd. 
prtnsp. 

Gen. 
prtnsp. LLC Trust 

(3) Evidence of authority of titled positions to bind corporation, certified 
by Secretary/Assistant Secretary over corporate seal, including the 
following: XX .................... .................... .................... ....................

(i) Certified copy of resolution of the board of directors with titles 
of officers authorized to bind corporation. .................... .................... .................... .................... ....................

(ii) Certified copy of resolutions granting corporate officer authority 
to issue a power of attorney. .................... .................... .................... .................... ....................

(iii) Certified copy of power of attorney or certified copy of resolu-
tion granting power of attorney. .................... .................... .................... .................... ....................

(4) Original certificate or certified copy of partnership or organization 
paperwork registering with the appropriate State official. .................... XX XX XX ....................

(5) Copy of articles of partnership or organization evidencing filing with 
appropriate Secretary of State, certified by Secretary/Assistant Sec-
retary of partnership or member or manager of LLC. .................... XX XX XX ....................

(6) Original certificate or certified copy evidencing State where partner-
ship or LLC is registered. Statement of authority to hold OCS 
leases, certified by Secretary/Assistant Secretary, OR original paper-
work registering with the appropriate State official. .................... XX XX XX ....................

(7) Statements from each partner or LLC member indicating the fol-
lowing: .................... XX XX XX ....................

(i) If a corporation or partnership, statement of State of organiza-
tion and authorization to hold OCS grants, certified by Sec-
retary/Assistant Secretary over corporate seal, if a corporation. .................... .................... .................... .................... ....................

(ii) If an individual, a statement of citizenship. .................... .................... .................... .................... ....................
(8) Statement from general partner, certified by Secretary/Assistant 

Secretary that: .................... XX .................... .................... ....................
(i) Each individual limited partner is a U.S. citizen and; .................... .................... .................... .................... ....................
(ii) Each corporate limited partner or other entity is incorporated or 

formed and organized under the laws of a U.S. State or terri-
tory. .................... .................... .................... .................... ....................

(9) Evidence of authority to bind partnership or LLC, if not specified in 
partnership agreement, articles of organization, or LLC regulations, 
i.e., certificates of authority from Secretary/Assistant Secretary re-
flecting authority of officers. .................... XX XX XX ....................

(10) Listing of members of LLC certified by Secretary/Assistant Sec-
retary or any member or manager of LLC. .................... .................... .................... XX ....................

(11) Copy of trust agreement or document establishing the trust and all 
amendments, properly certified by the trustee with reference to 
where the original documents are filed. .................... .................... .................... .................... XX 

(12) Statement indicating the law under which the trust is established 
and that the trust is authorized to hold OCS grants. .................... .................... .................... .................... XX 

(e) A local, State, or Federal executive 
entity must submit a written statement 
that: 

(1) It is qualified to hold grants under 
this part; and 

(2) The person(s) acting on behalf of 
the entity is authorized to bind the 
entity when conducting business with 
us. 

(f) BOEM may require you to submit 
additional information at any time 
considering your bid or request for a 
noncompetitive grant. 

§ 586.109 When must I notify BOEM if an 
action has been filed alleging that I am 
insolvent or bankrupt? 

You must notify BOEM within 3- 
business days after you learn of any 
action filed alleging that you are 
insolvent or bankrupt. 

§ 586.110 When must I notify BOEM of 
mergers, name changes, or changes of 
business form? 

You must notify BOEM in writing of 
any merger, name change, or change of 

business form. You must notify BOEM 
as soon as practicable following the 
merger, name change, or change in 
business form, but no later than 120 
days after the earliest of either the 
effective date, or the date of filing the 
change or action with the Secretary of 
the State or other authorized official in 
the State of original registry. 

§ 586.111 How do I submit plans, 
applications, or notices required by this 
part? 

(a) You must submit all plans, 
applications, or notices required by this 
part to BOEM at the following address: 
Office of Renewable Energy Programs, 
45600 Woodland Road, Sterling, VA 
20166. 

(b) Unless otherwise stated, you must 
submit one paper copy and one 
electronic copy of all plans, 
applications, or notices required by this 
part. 

§ 586.112 When and how does BOEM 
charge me processing fees on a case-by- 
case basis? 

(a) BOEM will charge a processing fee 
on a case-by-case basis under the 
procedures in this section with regard to 
any application or request under this 
part if we decide at any time that the 
preparation of a particular document or 
study is necessary for the application or 
request and it will have a unique 
processing cost, such as the preparation 
of an environmental assessment (EA) or 
environmental impact statement (EIS). 

(1) Processing costs will include 
contract oversight and efforts to review 
and approve documents prepared by 
contractors, whether the contractor is 
paid directly by the applicant or 
through BOEM. 

(2) We may apply a standard overhead 
rate to direct processing costs. 

(b) We will assess the ongoing 
processing fee for each individual 
application or request according to the 
following procedures: 
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(1) Before we process your application 
or request, we will give you a written 
estimate of the proposed fee based on 
reasonable processing costs. 

(2) You may comment on the 
proposed fee. 

(3) You may: 
(i) Ask for our approval to perform, or 

to directly pay a contractor to perform, 
all or part of any document, study, or 
other activity according to standards we 
specify, thereby reducing our costs for 
processing your application or request; 
or 

(ii) Ask to pay us to perform, or 
contract for, all or part of any document, 
study, or other activity. 

(4) We will then give you the final 
estimate of the processing fee amount 
with payment terms and instructions 
after considering your comments and 
any BOEM-approved work you will do. 

(i) If we encounter higher or lower 
processing costs than anticipated, we 
will re-estimate our reasonable 
processing costs following the 
procedures in paragraphs (b)(1) through 
(4) of this section, but we will not stop 
ongoing processing unless you do not 
pay in accordance with paragraph (b)(5) 
of this section. 

(ii) Once processing is complete, we 
will refund to you the amount of money 
that we did not spend on processing 
costs. 

(5)(i) Consistent with the payment 
and billing terms provided in the final 
estimate, we will periodically estimate 
what our reasonable processing costs 
will be for a specific period and will bill 
you for that period. Payment is due to 
us 30 days after you receive your bill. 
We will stop processing your document 
if you do not pay the bill by the date 
payment is due. 

(ii) If a periodic payment turns out to 
be more or less than our reasonable 
processing costs for the period, we will 
adjust the next billing accordingly or 
make a refund. Do not deduct any 
amount from a payment without our 
prior written approval. 

(6) You must pay the entire fee before 
we will issue the final document or take 
final action on your application or 
request. 

(7) You may appeal our estimated 
processing costs in accordance with the 
regulations in 43 CFR part 4. We will 
not process the document further until 
the appeal is resolved, unless you pay 
the fee under protest while the appeal 
is pending. If the appeal results in a 
decision changing the proposed fee, we 
will adjust the fee in accordance with 
paragraph (b)(5)(ii) of this section. If we 
adjust the fee downward, we will not 
pay interest. 

§ 586.113 Definitions. 

Terms used in this part have the 
meanings as defined in this section: 

Affected local government means with 
respect to any activities proposed, 
conducted, or approved under this part, 
any locality— 

(1) That is, or is proposed to be, the 
site of gathering, transmitting, or 
distributing electricity or other energy 
product, or is otherwise receiving, 
processing, refining, or transshipping 
product, or services derived from 
activities approved under this part; 

(2) That is used, or is proposed to be 
used, as a support base for activities 
approved under this part; or 

(3) In which there is a reasonable 
probability of significant effect on land 
or water uses from activities approved 
under this part. 

Affected State means with respect to 
any activities proposed, conducted, or 
approved under this part, any coastal 
State— 

(1) That is, or is proposed to be, the 
site of gathering, transmitting, or 
distributing energy or is otherwise 
receiving, processing, refining, or 
transshipping products, or services 
derived from activities approved under 
this part; 

(2) That is used, or is scheduled to be 
used, as a support base for activities 
approved under this part; or 

(3) In which there is a reasonable 
probability of significant effect on land 
or water uses from activities approved 
under this part. 

Alternate Use refers to the energy- or 
marine-related use of an existing OCS 
facility for activities not otherwise 
authorized by this part. 

Alternate Use RUE means a right-of- 
use and easement issued for activities 
authorized under this part. 

Archaeological resource means any 
material remains of human life or 
activities that are at least 50 years of age 
and that are of archaeological interest 
(i.e., which are capable of providing 
scientific or humanistic understanding 
of past human behavior, cultural 
adaptation, and related topics through 
the application of scientific or scholarly 
techniques, such as controlled 
observation, contextual measurement, 
controlled collection, analysis, 
interpretation, and explanation). 

BOEM means Bureau of Ocean Energy 
Management of the Department of the 
Interior. 

BSEE means Bureau of Safety and 
Environmental Enforcement of the 
Department of the Interior. 

Decommissioning means removing 
BOEM and BSEE approved facilities and 
returning the site of the grant to a 

condition that meets the requirements of 
this part. 

Director means the Director of the 
Bureau of Ocean Energy Management 
(BOEM), of the Department of the 
Interior, or an official authorized to act 
on the Director’s behalf. 

Facility means an installation that is 
permanently or temporarily attached to 
the seabed of the OCS. Facilities include 
any structures; devices; appurtenances; 
gathering, transmission, and 
distribution cables; pipelines; and 
permanently moored vessels. Any group 
of OCS installations interconnected 
with walkways, or any group of 
installations that includes a central or 
primary installation with one or more 
satellite or secondary installations, is a 
single facility. BOEM and BSEE may 
decide that the complexity of the 
installations justifies their classification 
as separate facilities. 

Governor means the Governor of a 
State or the person or entity lawfully 
designated by or under State law to 
exercise the powers granted to a 
Governor. 

Grant means an alternate use right-of- 
use and easement issued under the 
provisions of this part. 

Human environment means the 
physical, social, and economic 
components, conditions, and factors 
that interactively determine the state, 
condition, and quality of living 
conditions, employment, and health of 
those affected, directly or indirectly, by 
activities occurring on the OCS. 

Lease means an agreement 
authorizing the use of a designated 
portion of the OCS for activities allowed 
under 30 CFR part 585. The term also 
means the area covered by that 
agreement, when the context requires. 

Lessee means the holder of a lease, a 
BOEM-approved assignee, and, when 
describing the conduct required of 
parties engaged in activities on the 
lease, it also refers to the operator and 
all persons authorized by the holder of 
the lease or operator to conduct 
activities on the lease. 

Income, unless clearly specified to the 
contrary, refers to the money received 
by the project owner or holder of the 
lease or grant issued under this part. 
The term does not mean that project 
receipts exceed project expenses. 

Marine environment means the 
physical, atmospheric, and biological 
components, conditions, and factors 
that interactively determine the 
productivity, state, condition, and 
quality of the marine ecosystem. These 
include the waters of the high seas, the 
contiguous zone, transitional and 
intertidal areas, salt marshes, and 
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wetlands within the coastal zone and on 
the OCS. 

Natural resources include, without 
limiting the generality thereof, 
renewable energy, oil, gas, and all other 
minerals (as defined in section 2(q) of 
the OCS Lands Act), and marine animal 
and marine plant life. 

Operator means the individual, 
corporation, or association having 
control or management of activities on 
the grant under this part. The operator 
may be a grant holder or a contractor 
designated by the holder of a grant 
under this part. 

Outer Continental Shelf (OCS) means 
all submerged lands lying seaward and 
outside of the area of lands beneath 
navigable waters, as defined in section 
2 of the Submerged Lands Act (43 
U.S.C. 1301), whose subsoil and seabed 
appertain to the United States and are 
subject to its jurisdiction and control. 

Person means, in addition to a natural 
person, an association (including 
partnerships and joint ventures); a 
Federal agency; a State; a political 
subdivision of a State; a Native 
American Tribal government; or a 
private, public, or municipal 
corporation. 

Project, for the purposes of defining 
the source of revenues to be shared, 
means an Alternate Use RUE on which 
the activities authorized under this part 
are conducted on the OCS. The term 
‘‘project’’ may be used elsewhere in this 
rule to refer to these same authorized 
activities, the facilities used to conduct 
these activities, or to the geographic area 
of the project, i.e., the project area. 

Project area means the geographic 
surface leased, or granted, for the 
purpose of a specific project. If OCS 
acreage is granted for a project under 
some form of agreement other than a 
lease (i.e., a ROW, or RUE, or Alternate 
Use RUE issued under this part or 30 
CFR part 585), the Federal acreage 
granted would be considered the project 
area. 

Renewable Energy means energy 
resources other than oil and gas and 

minerals as defined in 30 CFR part 580. 
Such resources include, but are not 
limited to, wind, solar, and ocean 
waves, tides, and current. 

Revenues mean bonuses, rents, 
operating fees, and similar payments 
made in connection with a project. It 
does not include administrative fees 
such as those assessed for cost recovery, 
civil penalties, and forfeiture of 
financial assurance. 

Secretary means the Secretary of the 
Interior or an official authorized to act 
on the Secretary’s behalf. 

Significant archaeological resource 
means an archaeological resource that 
meets the criteria of significance for 
eligibility for listing in the National 
Register of Historic Places, as defined in 
36 CFR 60.4 or its successor. 

We, us, and our refer to the Bureau of 
Ocean Energy Management of the 
Department of the Interior, or its 
possessive, depending on the context. 

You and your means an applicant, the 
operator or designated operator of an 
Alternate Use RUE, or an Alternate Use 
RUE grant holder under this part, or the 
designated agent of any of these, or the 
possessive of each, depending on the 
context. The terms you and your also 
include contractors and subcontractors 
of the entities specified in the preceding 
sentence. 

§ 586.114 How will data and information 
obtained by BOEM under this part be 
disclosed to the public? 

(a) BOEM will make data and 
information available in accordance 
with the requirements and subject to the 
limitations of the Freedom of 
Information Act (FOIA) (5 U.S.C. 552) 
and the regulations contained in 43 CFR 
part 2. 

(b) BOEM will not release such data 
and information that we have 
determined is exempt from disclosure 
under exemption 4 of FOIA. We will 
review such data and information and 
objections of the submitter to determine 
whether release at that time will result 
in substantial competitive harm or 
disclosure of trade secrets. 

(c) After considering any objections 
from the submitter, if we determine that 
release of such data and information 
will result in: 

(1) No substantial competitive harm 
or disclosure of trade secrets, then the 
data and information will be released. 

(2) Substantial competitive harm or 
disclosure of trade secrets, then the data 
and information will not be released at 
that time but will be subject to further 
review every 3 years thereafter. 

§ 586.115 Paperwork Reduction Act 
statements—information collection. 

(a) The Office of Management and 
Budget (OMB) has approved the 
information collection requirements in 
this part under 44 U.S.C. 3501, et seq., 
and assigned OMB Control Number 
1010–0176. The table in paragraph (e) of 
this section lists the subparts in the rule 
requiring the information and its title, 
summarizes the reasons for collecting 
the information, and summarizes how 
BOEM uses the information. 

(b) Respondents are primarily 
Alternate Use RUE grant holders and 
operators. The requirement to respond 
to the information collection in this part 
is mandated under subsection 8(p) of 
the OCS Lands Act. Some responses are 
also required to obtain or retain a 
benefit, or may be voluntary. 

(c) The Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 et seq.) requires us 
to inform the public that an agency may 
not conduct or sponsor, and you are not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 

(d) Comments regarding any aspect of 
the collections of information under this 
part, including suggestions for reducing 
the burden, should be sent to the 
Information Collection Clearance 
Officer, Bureau of Ocean Energy 
Management, 45600 Woodland Road, 
Sterling, VA 20166. 

(e) BOEM is collecting this 
information for the reasons given in the 
following table: 

30 CFR 586 subpart and title Reasons for collecting information and how used 

(1) Subpart A—General Provisions .................... To inform BOEM of actions taken to comply with general operational requirements on the 
OCS. To ensure that operations on the OCS meet statutory and regulatory requirements, 
are safe and protect the environment, and result in diligent development on OCS leases. 

(2) Subpart B—Issuance of Alternate Use RUEs 
for Energy- and Marine-Related Activities 
Using Existing OCS Facilities.

To enable BOEM to review information regarding the design, installation, and operation of Al-
ternate Use RUEs on the OCS, to ensure that Alternate Use RUE operations are safe and 
protect the human, marine, and coastal environment. To ensure adherence with other Fed-
eral laws, these regulations, the Alternate Use RUE grant, and, where applicable, the ap-
proved plan. 
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§§ 586.116–586.117 [Reserved] 

§ 586.118 What are my appeal rights? 
(a) Any party adversely affected by a 

BOEM official’s final decision or order 
issued under the regulations of this part 
may appeal that decision or order to the 
Interior Board of Land Appeals. The 
appeal must conform with the 
procedures found in part 590 of this 
chapter and in 43 CFR part 4, subpart 
E. Appeal of a final decision for bid 
acceptance is covered under paragraph 
(c) of this section. 

(b) A decision will remain in full 
force and effect during the period in 
which an appeal may be filed and 
during an appeal, unless a stay is 
granted pursuant to 43 CFR part 4. 

(c) Our decision on a bid is the final 
action of the Department, except that an 
unsuccessful bidder may apply for 
reconsideration by the Director. 

(1) A bidder whose bid we reject may 
file a written request for reconsideration 
with the Director within 15 days of the 
date of the receipt of the notice of 
rejection, accompanied by a statement 
of reasons, with one copy to us. The 
Director will respond in writing either 
affirming or reversing the decision. 

(2) The delegation of review authority 
given to the Office of Hearings and 
Appeals does not apply to decisions on 
high bids for leases or grants under this 
part. 

Subpart B—Issuance of Alternate Use 
RUEs for Energy- and Marine-Related 
Activities Using Existing OCS Facilities 

Requesting an Alternate Use RUE 

§ 586.200 What must I do before I request 
an Alternate Use RUE? 

If you are not the owner of the 
existing facility on the OCS and the 
lessee of the area in which the facility 
is located, you must contact the lessee 
and owner of the facility and reach a 
preliminary agreement as to the 
proposed activity for the use of the 
existing facility. 

§ 586.201 How do I request an Alternate 
Use RUE? 

To request an Alternate Use RUE, you 
must submit to BOEM all of the 
following: 

(a) The name, address, email address, 
and phone number of an authorized 
representative. 

(b) A summary of the proposed 
activities for the use of an existing OCS 
facility, including: 

(1) The type of activities that would 
involve the use of the existing OCS 
facility; 

(2) A description of the existing OCS 
facility, including a map providing its 
location on the lease block; 

(3) The names of the owner of the 
existing OCS facility, the operator, the 
lessee, and any owner of operating 
rights on the lease at which the facility 
is located; 

(4) A description of additional 
structures or equipment that will be 
required to be located on or in the 
vicinity of the existing OCS facility in 
connection with the proposed activities; 

(5) A statement indicating whether 
any of the proposed activities are 
intended to occur before existing 
activities on the OCS facility have 
ceased; and 

(6) A statement describing how 
existing activities at the OCS facility 
will be affected if proposed activities are 
to occur at the same time as existing 
activities at the OCS facility. 

(c) A statement affirming that the 
proposed activities sought to be 
approved under this subpart are not 
otherwise authorized by other 
provisions in this subchapter or any 
other Federal law. 

(d) Evidence that you meet the 
requirements of § 586.107, as required 
by § 586.108. 

(e) The signatures of the applicant, the 
owner of the existing OCS facility, and 
the lessee of the area in which the 
existing facility is located. 

§ 586.202 How will BOEM decide whether 
to issue an Alternate Use RUE? 

(a) We will consider requests for an 
Alternate Use RUE on a case-by-case 
basis. In considering such requests, we 
will consult with relevant Federal 
agencies and evaluate whether the 
proposed activities involving the use of 
an existing OCS facility can be 
conducted in a manner that: 

(1) Ensures safety and minimizes 
adverse effects to the coastal and marine 
environments, including their physical, 
atmospheric, and biological 
components, to the extent practicable; 

(2) Does not inhibit or restrain orderly 
development of OCS mineral or energy 
resources; 

(3) Avoids serious harm or damage to, 
or waste of, any natural resource 
(including OCS mineral deposits and 
oil, gas, and sulfur resources in areas 
leased or not leased), any life (including 
fish and other aquatic life), or property 
(including sites, structures, or objects of 
historical or archaeological 
significance); 

(4) Is otherwise consistent with 
subsection 8(p) of the OCS Lands Act; 
and 

(5) DOI can effectively regulate. 
(b) Based on the evaluation that we 

perform under paragraph (a) of this 
section, BOEM may authorize, reject, or 
authorize with modifications or 
stipulations, the proposed activity. 

§ 586.203 What process will BOEM use for 
competitively offering an Alternate Use 
RUE? 

(a) An Alternate Use RUE must be 
issued on a competitive basis unless 
BOEM determines, after public notice of 
the proposed Alternate Use RUE, that 
there is no competitive interest. 

(b) We will issue a public notice in 
the Federal Register to determine if 
there is competitive interest in using the 
proposed facility for alternate use 
activities. BOEM will specify a time 
period for members of the public to 
express competitive interest. 

(c) If we receive indications of 
competitive interest within the 
published timeframe, we will proceed 
with a competitive offering. As part of 
such competitive offering, each 
competing applicant must submit a 
description of the types of activities 
proposed for the existing facility, as 
well as satisfactory evidence that the 
competing applicant qualifies to hold a 
grant on the OCS, as required in 
§§ 586.107 and 586.108, by a date we 
specify. We may request additional 
information from competing applicants, 
as necessary, to adequately evaluate the 
competing proposals. 

(d) We will evaluate all competing 
proposals to determine whether: 

(1) The proposed activities are 
compatible with existing activities at the 
facility; and 

(2) BOEM and BSEE have the 
expertise and resources available to 
regulate the activities effectively. 

(e) We will evaluate all proposals 
under the requirements of NEPA, 
CZMA, and other applicable laws. 

(f) Following our evaluation, we will 
select one or more acceptable proposals 
for activities involving the alternate use 
of an existing OCS facility, notify the 
competing applicants, and submit each 
acceptable proposal to the lessee and 
owner of the existing OCS facility. If the 
lessee and owner of the facility agree to 
accept a proposal, we will proceed to 
issue an Alternate Use RUE. If the lessee 
and owner of the facility are unwilling 
to accept any of the proposals that we 
deem acceptable, we will not issue an 
Alternate Use RUE. 

§ § 586.204–586.209 [Reserved] 

Alternate Use RUE Administration 

§ 586.210 How long may I conduct 
activities under an Alternate Use RUE? 

(a) We will establish on a case-by-case 
basis, and set forth in the Alternate Use 
RUE, the length of time for which you 
are authorized to conduct activities 
approved in your Alternate Use RUE 
instrument. 
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(b) In establishing this term, BOEM 
will consider the size and scale of the 
proposed alternate use activities, the 
type of alternate use activities, and any 
other relevant considerations. 

(c) BOEM may authorize renewal of 
Alternate Use RUEs at its discretion. 

§ 586.211 What payments are required for 
an Alternate Use RUE? 

We will establish rental or other 
payments for an Alternate Use RUE on 
a case-by-case basis, as set forth in the 
Alternate Use RUE grant, depending on 
our assessment of the following factors: 

(a) The effect on the original OCS 
Lands Act approved activity; 

(b) The size and scale of the proposed 
alternate use activities; 

(c) The income, if any, expected to be 
generated from the proposed alternate 
use activities; and 

(d) The type of alternate use activities. 

§ 586.212 What financial assurance is 
required for an Alternate Use RUE? 

(a) The holder of an Alternate Use 
RUE will be required to secure financial 
assurances in an amount determined by 
BOEM that is sufficient to cover all 
obligations under the Alternate Use 
RUE, including decommissioning 
obligations, and must retain such 
financial assurance amounts until all 
obligations have been fulfilled, as 
determined by BOEM. 

(b) We may revise financial assurance 
amounts, as necessary, to ensure that 
there is sufficient financial assurance to 
secure all obligations under the 
Alternate Use RUE. 

(c) We may reduce the amount of the 
financial assurance that you must retain 
if it is not necessary to cover existing 
obligations under the Alternate Use 
RUE. 

§ 586.213 Is an Alternate Use RUE 
assignable? 

(a) BOEM may authorize assignment 
of an Alternate Use RUE. 

(b) To request assignment of an 
Alternate Use RUE, you must submit a 
written request for assignment that 
includes the following information: 

(1) BOEM-assigned Alternate Use RUE 
number; 

(2) The names of both the assignor 
and the assignee, if applicable; 

(3) The names and telephone numbers 
of the contacts for both the assignor and 
the assignee; 

(4) The names, titles, and signatures 
of the authorizing officials for both the 
assignor and the assignee; 

(5) A statement affirming that the 
owner of the existing OCS facility and 
lessee of the lease in which the facility 
is located approve of the proposed 
assignment and assignee; 

(6) A statement that the assignee 
agrees to comply with and to be bound 
by the terms and conditions of the 
Alternate Use RUE; 

(7) Evidence required by § 586.108 
that the assignee satisfies the 
requirements of § 586.107; and 

(8) A statement on how the assignee 
will comply with the financial 
assurance requirements set forth in the 
Alternate Use RUE. 

(c) The assignment takes effect on the 
date we approve your request. 

(d) The assignor is liable for all 
obligations that accrue under an 
Alternate Use RUE before the date we 
approve your assignment request. An 
assignment approval by BOEM does not 
relieve the assignor of liability for 
accrued obligations that the assignee, or 
a subsequent assignee, fails to perform. 

(e) The assignee and each subsequent 
assignee are liable for all obligations 
that accrue under an Alternate Use RUE 
after the date we approve the 
assignment request. 

§ 586.214 When will BOEM suspend an 
Alternate Use RUE? 

(a) BOEM may suspend an Alternate 
Use RUE if: 

(1) necessary to comply with judicial 
decrees; or 

(2) necessary for reasons of national 
security or defense. 

(b) A suspension will extend the term 
of your Alternate Use RUE grant for the 
period of the suspension. 

§ 586.215 How do I relinquish an Alternate 
Use RUE? 

(a) You may voluntarily surrender an 
Alternate Use RUE by submitting a 
written request to us that includes the 
following: 

(1) The name, address, email address, 
and phone number of an authorized 
representative; 

(2) The reason you are requesting 
relinquishment of the Alternate Use 
RUE; 

(3) BOEM-assigned Alternate Use RUE 
number; 

(4) The name of the associated OCS 
facility, its owner, and the lessee for the 
lease in which the OCS facility is 
located; 

(5) The name, title, and signature of 
your authorizing official (which must 
match exactly the name, title, and 
signature in the BOEM qualification 
records); and 

(6) A statement that you will adhere 
to the decommissioning requirements in 
the Alternate Use RUE. 

(b) We will not approve your 
relinquishment request until you have 
paid all outstanding rentals (or other 
payments) and fines. 

(c) The relinquishment takes effect on 
the date we approve your request. 

§ 586.216 When will an Alternate Use RUE 
be cancelled? 

The Secretary may cancel an 
Alternate Use RUE if it is determined, 
after notice and opportunity to be heard: 

(a) You no longer qualify to hold an 
Alternate Use RUE; 

(b) You failed to provide any 
additional financial assurance required 
by BOEM, replace or provide additional 
coverage for a de-valued bond, or 
replace a lapsed or forfeited bond 
within the prescribed time period; 

(c) Continued activity under the 
Alternate Use RUE is likely to cause 
serious harm or damage to natural 
resources; life (including human and 
wildlife); property; the marine, coastal, 
or human environment; or sites, 
structures, or objects of historical or 
archaeological significance; 

(d) Continued activity under the 
Alternate Use RUE is determined to be 
adversely impacting the original OCS 
Lands Act approved activities on the 
existing OCS facility; 

(e) You failed to comply with any of 
the terms and conditions of your 
approved Alternate Use RUE or your 
approved plan; or 

(f) You otherwise failed to comply 
with applicable laws or regulations. 

§ 586.217 [Reserved] 

§ 586.218 Who is responsible for 
decommissioning an OCS facility subject to 
an Alternate Use RUE? 

(a) The holder of an Alternate Use 
RUE is responsible for all 
decommissioning obligations that 
accrue following the issuance of the 
Alternate Use RUE and which pertain to 
the Alternate Use RUE. 

(b) The lessee under the lease 
originally issued under 30 CFR chapter 
V will remain responsible for 
decommissioning obligations that 
accrued before issuance of the Alternate 
Use RUE, as well as for 
decommissioning obligations that 
accrue following issuance of the 
Alternate Use RUE to the extent 
associated with continued activities 
authorized under other parts of this 
title. 

§ 586.219 What are decommissioning 
requirements for an Alternate Use RUE? 

(a) Decommissioning requirements 
will be determined by BOEM and BSEE 
on a case-by-case basis and will be 
included in the terms of the Alternate 
Use RUE. 

(b) Decommissioning activities must 
be completed within 1 year of 
termination of the Alternate Use RUE. 
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(c) If you fail to satisfy all 
decommissioning requirements within 
the prescribed time period, BOEM will 

call for the forfeiture of your bond or 
other financial guarantee, and you will 
remain liable for all accidents or 

damages that might result from such 
failure. 
[FR Doc. 2023–00871 Filed 1–30–23; 8:45 am] 

BILLING CODE 4310–MR–P 
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1 Unless otherwise indicated, the term ‘‘firearm,’’ 
as used in this rule, means ‘‘any weapon (including 
a starter gun) which will or is designed to or may 
readily be converted to expel a projectile by the 
action of an explosive.’’ See 18 U.S.C. 921(a)(3)(A). 

2 The GCA, 18 U.S.C. 922(a)(4), makes it unlawful 
for any person, other than a licensed importer, 
licensed manufacturer, licensed dealer, or licensed 
collector, to transport in interstate or foreign 
commerce any ‘‘short-barreled rifle’’ except as 
authorized by the Attorney General consistent with 
public safety and necessity. Section 922(b)(4) makes 
it unlawful for any FFL to sell or deliver a ‘‘short- 
barreled rifle’’ to any person except as authorized 
by the Attorney General consistent with public 
safety and necessity. 

DEPARTMENT OF JUSTICE 

Bureau of Alcohol, Tobacco, Firearms, 
and Explosives 

27 CFR Parts 478 and 479 

[Docket No. ATF 2021R–08F; AG Order No. 
5589–2023] 

RIN 1140–AA55 

Factoring Criteria for Firearms With 
Attached ‘‘Stabilizing Braces’’ 

AGENCY: Bureau of Alcohol, Tobacco, 
Firearms, and Explosives, Department of 
Justice. 
ACTION: Final rule. 

SUMMARY: The Department of Justice 
(‘‘Department’’ or ‘‘DOJ’’) is amending 
the regulations of the Bureau of Alcohol, 
Tobacco, Firearms, and Explosives 
(‘‘ATF’’) to clarify when a rifle is 
designed, made, and intended to be 
fired from the shoulder. Specifically, 
under the Gun Control Act of 1968 
(‘‘GCA’’) and the National Firearms Act 
of 1934 (‘‘NFA’’) the definition of ‘‘rifle’’ 
shall include a weapon that is equipped 
with an accessory, component, or other 
rearward attachment (e.g., a ‘‘stabilizing 
brace’’) that provides surface area that 
allows the weapon to be fired from the 
shoulder, provided other factors, as 
described in this preamble and in the 
amended regulations, indicate that the 
weapon is designed, made, and 
intended to be fired from the shoulder. 
DATES: 

Effective date: This rule is effective 
January 31, 2023. 

Compliance Date: Any weapons with 
‘‘stabilizing braces’’ or similar 
attachments that constitute rifles under 
the NFA must be registered no later than 
May 31, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Denise Brown, Office of Regulatory 
Affairs, Enforcement Programs and 
Services, Bureau of Alcohol, Tobacco, 
Firearms, and Explosives, U.S. 
Department of Justice, 99 New York 
Ave. NE, Washington, DC 20226; 
telephone: (202) 648–7070 (this is not a 
toll-free number). 
SUPPLEMENTARY INFORMATION: 
I. Executive Summary 

A. Summary of Regulatory Action 
B. Summary of Costs and Benefits 

II. Background 
A. Authority Under GCA and NFA 
B. ‘‘Stabilizing Brace’’ Device-Related 

Classifications 
III. Notice of Proposed Rulemaking 

A. Definition of ‘‘Rifle’’ 
B. Application of Proposed ATF Worksheet 

4999 
IV. Analysis of Comments and Department 

Responses 

A. Comments Received in Support 
B. Comments Received in Opposition 

V. Final Rule 
A. Definition of ‘‘Rifle’’ 
B. Options for Affected Persons 
C. Discussion of Tax Forbearance 

VI. Statutory and Executive Order 
A. Executive Orders 12866 and 13563 
B. Executive Order 13132 
C. Executive Order 12988 
D. Regulatory Flexibility Act 
E. Small Business Regulatory Enforcement 

Fairness Act of 1996 
F. Congressional Review Act 
G. Unfunded Mandates Reform Act 
H. Paperwork Reduction Act of 1995 

I. Executive Summary 

A. Summary of Regulatory Action 
This executive summary provides an 

overview of the relevant statutory 
definitions, a brief overview regarding 
the regulatory background prompting 
the issuance of a rule, a description of 
the earlier published notice of proposed 
rulemaking (‘‘NPRM’’), a description of 
this final rule after consideration of the 
comments received on the NPRM, and 
an overview of options for persons 
affected by this rule. Nothing in this 
rule bans ‘‘stabilizing braces’’ or the use 
of ‘‘stabilizing braces’’ on pistols; 
however, firearms 1 with an attached 
‘‘brace’’ device may be subject to 
statutory and regulatory requirements 
depending on the firearm’s objective 
design features and other factors, as 
discussed in this rule. Furthermore, this 
rule does not impose any new legal 
obligations on owners of ‘‘stabilizing 
braces’’ at all, as any obligations for 
these owners result only from the NFA 
and the GCA. Instead, this rule merely 
conveys more clearly to the public the 
objective design features and other 
factors that indicate a weapon is in fact 
a firearm or short-barreled rifle under 
the relevant statutes. 

The GCA definition of ‘‘firearm’’ is 
broad and includes ‘‘any weapon 
(including a starter gun) which will or 
is designed to, or that may be readily 
converted to, expel a projectile by the 
action of an explosive.’’ 18 U.S.C. 
921(a)(3)(A). This definition does not 
include an antique firearm. The GCA 
additionally provides definitions for the 
terms ‘‘rifle’’ and ‘‘short-barreled rifle.’’ 
18 U.S.C. 921(a)(7), (a)(8). A ‘‘rifle’’ is 
defined as ‘‘a weapon designed or 
redesigned, made or remade, and 
intended to be fired from the shoulder 
and designed or redesigned and made or 
remade to use the energy of an explosive 
to fire only a single projectile through a 

rifled bore for each single pull of the 
trigger.’’ 18 U.S.C. 921(a)(7). A ‘‘short- 
barreled rifle’’ is defined as ‘‘a rifle 
having one or more barrels less than 
sixteen inches in length and any 
weapon made from a rifle (whether by 
alteration, modification, or otherwise) if 
such weapon, as modified, has an 
overall length of less than twenty-six 
inches.’’ 18 U.S.C. 921(a)(8). The GCA 
imposes specific controls on the 
interstate transport of ‘‘short-barreled 
rifle[s]’’ and requires Federal firearms 
licensees (‘‘FFLs’’) to receive approval 
from the Attorney General prior to the 
sale of a ‘‘short-barreled rifle.’’ 18 U.S.C. 
922(a)(4), (b)(4).2 

The GCA also defines the term 
‘‘handgun’’ as ‘‘(A) a firearm which has 
a short stock and is designed to be held 
and fired by the use of a single hand; 
and (B) any combination of parts from 
which a firearm described in 
subparagraph (A) can be assembled.’’ 18 
U.S.C. 921(a)(30). A pistol, which is a 
type of handgun, is defined under 27 
CFR 478.11 and 479.11 as a weapon 
originally designed, made, and intended 
to fire a projectile from one or more 
barrels when held in one hand that has 
both a chamber as an integral part of, or 
permanently aligned with, the bore and 
a short stock designed to be gripped by 
one hand at an angle to and extending 
below the line of the bore. 

The NFA defines the term ‘‘firearm’’ 
differently and more narrowly than does 
the GCA. Under the NFA, the term 
‘‘firearm’’ includes ‘‘a rifle having a 
barrel or barrels of less than 16 inches 
in length’’ and ‘‘a weapon made from a 
rifle if such weapon as modified has an 
overall length of less than 26 inches or 
a barrel or barrels of less than 16 inches 
in length’’ (also known as ‘‘short- 
barreled rifle[s]’’ as that term is defined 
under the GCA). 26 U.S.C. 5845(a)(3)– 
(4); 18 U.S.C. 921(a)(8). The NFA 
defines the term ‘‘rifle’’ as ‘‘a weapon 
designed or redesigned, made or 
remade, and intended to be fired from 
the shoulder and designed or redesigned 
and made or remade to use the energy 
of the explosive in a fixed cartridge to 
fire only a single projectile through a 
rifled bore for each single pull of the 
trigger, and shall include any such 
weapon which may be readily restored 
to fire a fixed cartridge.’’ 26 U.S.C. 
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3 The NFA does not define the term ‘‘person;’’ 
however, the Internal Revenue Code provides that, 
‘‘[w]hen used in this title, where not otherwise 
distinctly expressed or manifestly incompatible 
with the intent thereof . . . [t]he term ‘person’ shall 
be construed to mean and include an individual, a 
trust, estate, partnership, association, company or 
corporation.’’ 26 U.S.C. 7701(a)(1). NFA regulations 
similarly define the term ‘‘person’’ at 27 CFR 
479.11. 

4 For purposes of the rule, ATF generally refers 
to the type of firearms that are typically equipped 
with a ‘‘stabilizing brace’’ as heavy pistols based on 
the manufacturer’s stated intent. The use of the 
term ‘‘pistol’’ in this rule should not be interpreted 
as an official classification from ATF that any of 
these firearms are ‘‘pistols’’ under Federal law. The 
Department recognizes that, under the final rule 
titled ‘‘Definition of ‘Frame or Receiver’ and 
Identification of Firearms,’’ 87 FR 24652 (Apr. 26, 
2022), these firearms incorporate a rifle receiver 
(e.g., AR–15 receiver). 

5 Letter for John Spencer, Chief, Firearms 
Technology Branch, ATF, from Alex Bosco, NST 
Global (Nov. 8, 2012). 

6 Id. 

7 Letter from ATF #2013–0172 (Nov. 26, 2012) 
(emphasis omitted). 

8 Recoiltv, RECOILtv SHOT Show 2020: Angstadt 
Arms MDP9, RECOIL Gun Magazine (Jan. 22, 2020), 
https://www.recoilweb.com/recoiltv-shot-show- 
2020-angstadt-arms-mdp9-156974.html; Gun Talk 
Media, Brace or No Brace: Springfield’s SAINT AR 
Pistol | Gun Talk, YouTube (June 16, 2018), https:// 
www.youtube.com/watch?v=vPAmDoC0vUE; TFB 
TV, Ruger AR–556 Pistol: The New Budget Baseline, 
YouTube (Oct. 18, 2019), https://
www.youtube.com/watch?v=oFqd7JONpDU&t=2s; 
PersonalDefenseNet, Shouldering an AR Pistol with 
a SIG Brace, YouTube (June 21, 2017), https://
www.youtube.com/watch?v=DvoZxDLa-SM; 
Military Arms Channel, The NFA Nut Kicker!, 
YouTube (Apr. 19, 2017), https://
www.youtube.com/watch?v=eol8fvMfENc. 

9 See generally ATF Open Letter on the Redesign 
of ‘‘Stabilizing Braces,’’ from Max Kingery, Acting 
Chief, Firearms Technology Criminal Branch, 
Firearms and Ammunition Technology Division, 
ATF (Jan. 16, 2015) (‘‘2015 Open Letter’’); Letter for 
Mark Barnes, Outside Counsel to SB Tactical, LLC 
from Marvin G. Richardson, Assistant Director, 
Enforcement Programs and Services, ATF, 
90000:GM, 5000, Re: Reversal of ATF Open Letter 
on the Redesign of ‘‘Stabilizing Braces’’ (Mar. 21, 
2017); Letter from ATF #309513 (Apr. 11, 2019); 
Letter from ATF #309921 (May 16, 2019); Letter 
from ATF #310678 (June 25, 2019). 

5845(c). The section of the NFA’s 
definition of ‘‘firearm’’ that includes a 
‘‘rifle with a barrel or barrels less than 
16 inches in length’’ and a ‘‘weapon 
made from a rifle’’ is nearly identical to 
the GCA’s definition of ‘‘short-barreled 
rifle.’’ 

Firearms falling under the purview of 
the NFA must be registered in the 
National Firearms Registration and 
Transfer Record (‘‘NFRTR’’) to a 
person 3 entitled to possess the firearm, 
26 U.S.C. 5841; require approval by the 
Attorney General before their transfer or 
making, 26 U.S.C. 5812, 5822; and are 
subject to transfer and making taxes, 26 
U.S.C. 5811, 5821. Additionally, any 
person engaged in the business of 
importing, manufacturing, or dealing 
NFA firearms must register with the 
Attorney General and pay a special 
(occupational) tax (‘‘SOT’’). 26 U.S.C. 
5801, 5802. Generally, all ‘‘rifles,’’ 
‘‘weapon[s] made from a rifle,’’ and 
‘‘rifle[s] having a barrel or barrels of less 
than 16 inches in length’’ for purposes 
of the NFA are also ‘‘firearms’’ under 
the GCA. 

In 2012, an FFL submitted the first 
‘‘stabilizing brace’’ (or ‘‘brace’’ device) 
to ATF asking if the addition of their 
prototype ‘‘brace’’ device to a heavy 
pistol,4 such as an AR–15 type pistol, 
would change that pistol’s classification 
under Federal firearms laws.5 The 
submitter described that the ‘‘brace’’ 
device was designed with the intent to 
assist people with disabilities so that 
they could fire these kinds of heavy 
pistols safely and comfortably, as they 
could be ‘‘difficult to control with the 
one-handed precision stance.’’ 6 In 
response to this inquiry, ATF examined 
the submitted ‘‘stabilizing brace’’ device 
and found the sample ‘‘provide[d] the 
shooter with additional support of a 

firearm while it is still held and 
operated with one hand’’ and that the 
device was not ‘‘designed or intended to 
fire a weapon from the shoulder.’’ 
Accordingly, ATF concluded that the 
submitted ‘‘brace,’’ when attached to a 
firearm, did ‘‘not convert that weapon to 
be fired from the shoulder and would 
not alter the classification of a pistol or 
other firearm,’’ and therefore, ‘‘such a 
firearm would not be subject to NFA 
controls.’’ 7 

Since then, the variety of available 
‘‘stabilizing braces’’ or similar ‘‘brace’’ 
devices and pistols equipped with 
‘‘braces’’ has grown significantly. In 
2014, ATF began to see ‘‘braces’’ being 
used to fire weapons from the shoulder 
and new ‘‘brace’’ designs that included 
characteristics common to shoulder 
stocks. ATF’s previous classifications 
had analyzed whether ‘‘brace’’ devices 
could effectively be used on the forearm 
for single-handed firing (as the 
manufacturer claimed). Additionally, 
for a period of time, many of ATF’s 
classifications did not consider: (1) 
whether the firearm equipped with a 
specific ‘‘brace’’ model was designed or 
redesigned to be fired from the shoulder 
based on the objective design features of 
the weapon, or (2) how the firearm 
equipped with the ‘‘brace’’ was being 
used in the general community. The 
diversity of ‘‘brace’’ devices yielded a 
plethora of firearms with an attached 
‘‘stabilizing brace’’ that possess 
objective design features indicative of 
firearms designed, made, and intended 
to be fired from the shoulder.8 As 
explained in this rule, because a 
majority of these firearms with an 
attached ‘‘stabilizing brace’’ are 
configured as rifles and have a barrel or 
barrels of less than 16 inches in length, 
they fall under the purview of the NFA. 
Therefore, under the statute and 
regulations, individuals who attach a 
‘‘stabilizing brace’’ to a firearm could 
find themselves making an NFA firearm 
without abiding by the registration and 
taxation requirements of the NFA. 

Furthermore, ATF has made clear to 
makers and manufacturers that despite 
their purported intent with respect to 
the use or design of an accessory, the 
requirements of the NFA cannot be 
circumvented by attempting to 
configure a firearm with a purported 
‘‘stabilizing brace’’ when the affixed 
device and configuration of the firearm 
includes features inherent in shoulder- 
fired weapons.9 For these reasons, it is 
necessary for the Department to amend 
the regulatory definition of ‘‘rifle’’ to 
make clear to the public the objective 
design features and other factors that 
must be considered when determining 
whether a firearm equipped with an 
accessory, component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) is 
a rifle designed, made, and intended to 
be fired from the shoulder. Although 
ATF will consider a manufacturer’s 
stated intent as reflected in direct and 
indirect marketing materials or other 
information demonstrating the likely 
use of the weapon in the general 
community in assessing whether the 
firearm is or is not designed, made, and 
intended to be fired from the shoulder, 
the objective design features of the 
weapon may support or undermine that 
intent, and the stated intent will not 
necessarily be dispositive. 

On June 10, 2021, the Department 
published an NPRM in the Federal 
Register titled, ‘‘Factoring Criteria for 
Firearms With Attached ‘Stabilizing 
Braces’,’’ 86 FR 30826. The NPRM 
proposed amending ATF’s definitions of 
‘‘rifle’’ in 27 CFR parts 478 and 479 to 
expressly state that the term may 
include firearms equipped with a 
‘‘stabilizing brace,’’ even though such 
firearms were already implicitly 
included in the definition by virtue of 
the fact that they were designed, made, 
and intended to be fired from the 
shoulder. The proposed amendment 
clarified that a firearm equipped with a 
‘‘stabilizing brace’’ device falls under 
the definition of ‘‘rifle’’ if the weapon 
‘‘has objective design features and 
characteristics that facilitate shoulder 
fire,’’ as indicated on ATF Worksheet 
4999, Factoring Criteria for Rifled Barrel 
Weapons with Accessories commonly 
referred to as ‘‘Stabilizing Braces’’ 
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(‘‘Worksheet 4999’’). Id. at 30851. The 
Department published for public 
comment the criteria ATF considers 
when evaluating the objective design 
features of firearms equipped with a 
‘‘stabilizing brace’’ to determine 
whether the weapon is a ‘‘rifle’’ or 
‘‘short-barreled rifle’’ under the GCA 
and a ‘‘rifle’’ or ‘‘firearm,’’ (i.e., a short- 
barreled rifle) under the NFA. The 
NPRM also included the proposed 
Worksheet 4999, which assigned points 
to various criteria and provided 
examples of how the Worksheet 4999 
would be used to evaluate firearms 
equipped with certain models of 
‘‘stabilizing braces.’’ 

After careful consideration of the 
comments received regarding the 
complexity in understanding the 
proposed Worksheet 4999 and the 
methodology used in the Worksheet to 
evaluate firearms equipped with a 
‘‘brace’’ device, this final rule does not 
adopt some aspects of the approach 
proposed in the NPRM, specifically the 
Worksheet 4999 and its point system. 
Instead, based on the comments 
received, the Department took the 
relevant criteria discussed in the NPRM 
and Worksheet 4999 that indicate when 
a firearm is designed, made, and 
intended to be fired from the shoulder 
and incorporated them into the rule’s 
revised definitions of rifle. Because both 
the GCA and NFA define a ‘‘rifle’’ as a 
weapon ‘‘designed or redesigned, made 
or remade, and intended to be fired from 
the shoulder,’’ the Department believes 
that a weapon that is equipped with an 
accessory, component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
the weapon to be fired from the 
shoulder is a rifle, provided the other 
factors described in this preamble and 
listed in the final regulatory text 
indicate the weapon is designed, made, 
and intended to be fired from the 
shoulder. 

Accordingly, the Department amends 
the definition of ‘‘rifle’’ under 27 CFR 
478.11 and 479.11 to expressly state that 
the term ‘‘designed or redesigned, made 
or remade, and intended to be fired from 
the shoulder’’ includes a weapon that is 
equipped with an accessory, 
component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
the weapon to be fired from the 
shoulder, provided other factors, as 
listed in the amended regulations and 
described in this preamble, indicate that 
the weapon is designed, made, and 
intended to be fired from the shoulder. 
The other factors are: 

(1) Whether the weapon has a weight 
or length consistent with the weight or 
length of similarly designed rifles; 

(2) Whether the weapon has a length 
of pull, measured from the center of the 
trigger to the center of the shoulder 
stock or other rearward accessory, 
component or attachment (including an 
adjustable or telescoping attachment 
with the ability to lock into various 
positions along a buffer tube, receiver 
extension, or other attachment method), 
that is consistent with similarly 
designed rifles; 

(3) Whether the weapon is equipped 
with sights or a scope with eye relief 
that require the weapon to be fired from 
the shoulder in order to be used as 
designed; 

(4) Whether the surface area that 
allows the weapon to be fired from the 
shoulder is created by a buffer tube, 
receiver extension, or any other 
accessory, component, or other rearward 
attachment that is necessary for the 
cycle of operations; 

(5) The manufacturer’s direct and 
indirect marketing and promotional 
materials indicating the intended use of 
the weapon; and 

(6) Information demonstrating the 
likely use of the weapon in the general 
community. 

All of the objective design features 
and factors listed in the rule that 
indicate the weapon is designed, made, 
and intended to be fired from the 
shoulder are derived from the NPRM 
and proposed Worksheet 4999. 

The revised definition in this final 
rule clarifies, consistent with the best 
interpretation of the statutory provision, 
that firearms with an attached 
‘‘stabilizing brace’’ can possess objective 
design features that make them ‘‘rifles,’’ 
as that term is defined under the NFA 
and GCA. If a firearm with an attached 
‘‘stabilizing brace’’ meets the definition 
of a ‘‘rifle’’ based on the factors 
indicated in this final rule, then that 
firearm could also be a short-barreled 
rifle depending on the length of the 
attached barrel, thus subjecting it to 
additional requirements under the NFA 
and GCA. However, a firearm with an 
attached ‘‘brace’’ device is not a ‘‘rifle’’ 
as defined in the relevant statutes if the 
weapon is not designed, made, and 
intended to be fired from the shoulder. 
The rule, as proposed and finalized, 
does not ban ‘‘stabilizing braces’’ or 
prohibit firearms with an attached 
‘‘stabilizing brace,’’ regardless of the 
firearm’s classification. 

This revised definition reflects the 
Department’s understanding of the best 
interpretation of the statute, and it is 
immediately effective. See 5 U.S.C. 
553(d)(2). In addition, because prior 

ATF classifications of firearms equipped 
with a ‘‘brace’’ device did not all 
employ this correct understanding of 
the statutory terms, all such prior 
classifications are no longer valid as of 
January 31, 2023. While firearms 
equipped with ‘‘stabilizing braces’’ or 
other rearward attachments may be 
submitted to ATF for a new 
classification determination, a majority 
of the existing firearms equipped with a 
‘‘stabilizing brace’’ are likely to be 
classified as ‘‘rifles’’ because they are 
configured for shoulder fire based on 
the factors described in this rule. 
Because many of these firearms 
generally have a barrel of less than 16 
inches, they are likely to be classified as 
short-barreled rifles subject to regulation 
and registration under the NFA and 
GCA. 

Consequently, many parties in 
possession of weapon and ‘‘brace’’ 
combinations that ATF did not 
specifically classify in the past as being 
subject to the NFA may have been 
violating the NFA by possessing an 
unregistered rifle with a barrel of less 
than 16 inches. In addition, where the 
Department is overruling ATF’s 
previous classification letters, 
possessors of the firearms equipped 
with ‘‘stabilizing braces’’ that were at 
issue in those letters may also be in 
possession of unregistered NFA 
firearms. Prior to the publication of the 
NPRM and this rule to clarify the 
regulatory definition of a rifle, many 
parties did not register these firearms 
due to a variety of factors discussed in 
this rule. Therefore, in exercising its 
enforcement discretion, the Department 
provides affected persons options that 
they can choose from by May 31, 2023 
to comply with the statutory 
requirements. For example, possessors 
of such weapons, whether an 
unlicensed individual or an FFL 
(regardless of SOT status), may register 
the firearms to comply with the 
statutory requirements. As discussed in 
section V.B of this preamble, ATF 
strongly encourages affected parties to 
use the eForms system (https://
eforms.atf.gov) to submit an electronic 
version of the appropriate NFA forms. 
Any penalties for failure to take the 
necessary action for these existing 
firearms to comply with Federal law 
would result only from conduct 
occurring after this time period to take 
action ends. 

Provided the registration form is 
properly submitted and documented 
within the defined time period, the 
Department will consider individuals to 
be in compliance with the statutory 
requirements between the date on 
which a person’s application is filed 
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10 NFA provisions still refer to the ‘‘Secretary of 
the Treasury.’’ See generally 26 U.S.C. ch. 53. 
However, the Homeland Security Act of 2002, 
Public Law 107–296, 116 Stat. 2135, transferred the 
functions of ATF from the Department of the 
Treasury to the Department of Justice, under the 
general authority of the Attorney General. 26 U.S.C. 
7801(a)(2); 28 U.S.C. 599A(c)(1). Thus, for ease of 
reference, this rule refers to the Attorney General 
throughout. 

11 See also section IV.B.1.a, infra. 
12 DOJ, Delegation of Authorities Within the 

Bureau of Alcohol, Tobacco, Firearms and 
Explosives, Delegation Order 1100.168C (Nov. 5, 
2018). 

13 The only exception is in cases of a conditional 
import under an exception to the general 
importation restrictions under the GCA and NFA. 
See 18 U.S.C. 922(l); 26 U.S.C. 5844; 27 CFR 
478.116; 479.113. 

14 18 U.S.C. 921(a)(3) (GCA definition of firearm); 
26 U.S.C. 5845(a) (NFA definition of firearm). 

and the date a person receives ATF 
approval or disapproval of the 
application. After the 120-day 
registration period following 
publication of this rule, registration of 
previously made or manufactured 
weapons with a ‘‘stabilizing brace’’ that 
constitute NFA firearms will not be 
permitted. The Department at that time 
may take enforcement action against any 
person in possession of an affected 
firearm that is a short-barreled rifle for 
which a registration has not been 
submitted. 

Apart from registration, there are 
other options that are set out in section 
V.B. of this preamble that include 
modifying affected weapons to remove 
them from the definition of a short- 
barreled rifle, destroying the firearm, or 
surrendering the firearm to law 
enforcement. Registering the firearm or 
modifying the configuration of such a 
firearm within the defined time period 
will enable affected persons to lawfully 
retain possession of their firearm under 
Federal law. While possessors of such 
weapons will themselves be able to 
apply the factors outlined in the 
amended regulatory text, ATF is 
publishing information simultaneously 
with this rule that will inform the 
public of both (1) common weapon 
platforms with attached ‘‘stabilizing 
brace’’ designs and (2) examples of 
commercially available firearms 
equipped with a ‘‘stabilizing brace’’ that 
are short-barreled rifles. Additionally, 
an individual may contact ATF to 
receive a determination of whether their 
firearm equipped with a ‘‘stabilizing 
brace’’ is a rifle as defined by the GCA 
and NFA. 

The Department has determined that, 
as a matter of its own enforcement 
discretion, it will not, as the NPRM 
suggested as an option, require 
individuals and FFLs without an SOT 
that timely register their affected 
weapons with a ‘‘stabilizing brace,’’ 
which are in their possession as of the 
date this rule is published, to pay the 
$200 making tax usually due upon 
submission of such an application to 
register. Likewise, Type 7 FFLs 
(regardless of SOT status) that timely 
register the weapons with a ‘‘stabilizing 
brace’’ that qualify as an NFA firearm 
and that are still in their inventory—i.e., 
that have not been sold or otherwise 
transferred—will not owe any making 
tax for these weapons. Furthermore, the 
Department has determined that, as a 
matter of its own enforcement 
discretion, it will not seek to collect 
retroactive taxes (i.e., $200 making or 
$200 transfer tax) typically required for 
each weapon with a ‘‘stabilizing brace’’ 
that qualifies as an NFA firearm that 

was manufactured or transferred at any 
time prior to the date of the publication 
of this final rule. See section V.C. 

Notwithstanding the 120-day 
compliance period, discussed above, the 
rule is immediately effective in that the 
Department may seek to enforce the 
NFA’s requirements with respect to any 
new making or new transfer of a weapon 
with an attached ‘‘stabilizing brace’’ that 
constitutes a short-barreled rifle under 
the NFA. The Department believes that 
delaying enforcement of the relevant 
NFA provisions is not necessary to 
allow an equitable opportunity for 
compliance because all persons, through 
publication of this rule, have received 
notice that the NFA may in fact apply 
to their conduct. Further delaying 
enforcement also would be inconsistent 
with public safety. Therefore, ATF may 
enforce the NFA against any person or 
entity that—any time after the 
publication date of this rule—newly 
makes or transfers a weapon with an 
attached ‘‘stabilizing brace’’ that 
constitutes a short-barreled rifle under 
the NFA. For purposes of the 
Congressional Review Act, however, the 
Department will wait to actually initiate 
such enforcement actions for at least 60 
days from publication of the rule in the 
Federal Register. See 5 U.S.C. 801(a)(3). 

B. Summary of Costs and Benefits 

In sum, ATF anticipates the cost of 
the rule is $266.9 million, annualized 
and discounted at seven percent. The 
total costs calculated for this rule take 
into account the various options, 
described above, that affected parties 
can choose from to come into 
compliance with the statutory 
requirements. The benefit of this rule is 
preventing manufacturers and 
individuals from violating the 
requirements of the NFA and GCA. 
Congress placed stricter requirements 
on the making and possession of short- 
barreled rifles, deeming them to be 
dangerous and unusual weapons and 
posing a significant danger to the 
public, as discussed below. This rule 
enhances public safety by reducing the 
further proliferation and criminal use of 
firearms with attached ‘‘stabilizing 
braces.’’ Refer to the standalone Final 
Regulatory Impact Analysis, available 
on www.atf.gov, for a full discussion of 
the potential costs and benefits of the 
rule. 

II. Background 

A. Authority Under the GCA and NFA 

The Attorney General is responsible 
for enforcing the GCA, as amended, and 

the NFA, as amended,10 and Congress 
has included provisions in these 
statutes that authorize the Attorney 
General to promulgate regulations as are 
necessary to enforce the provisions of 
the GCA and NFA. See 18 U.S.C. 926(a); 
26 U.S.C. 7801(a)(2)(A), 7805(a).11 
Congress and the Attorney General have 
delegated the responsibility for 
administering and enforcing the GCA 
and NFA to the Director of ATF, subject 
to the direction of the Attorney General 
and the Deputy Attorney General. See 
26 U.S.C. 7801(a)(2); 28 U.S.C. 
599A(b)(1), (c)(1); 28 CFR 0.130(a)(1)– 
(2); T.D. Order No. 221(2)(a), (d), 
Establishment, Organization, and 
Functions, 37 FR 11696–97 (June 10, 
1972). Accordingly, the Department and 
ATF have promulgated regulations to 
implement the GCA and NFA. See 27 
CFR parts 478, 479. 

The ATF Director delegated the 
authority to classify firearms pursuant 
to the GCA and NFA to ATF’s Firearms 
Technology Criminal Branch (‘‘FTCB’’) 
and the Firearms Technology Industry 
Services Branch (‘‘FTISB’’). Both FTCB 
and FTISB fall under the Firearms and 
Ammunition Technology Division 
(‘‘FATD’’), Office of Enforcement 
Programs and Services.12 FATD 
supports the firearms industry and the 
general public by, among other things, 
responding to technical inquiries and 
testing and evaluating firearms 
voluntarily submitted to ATF for a 
determination of a firearm’s 
classification under the GCA or NFA. 
There is no requirement that members 
of the firearms industry or the public 
submit firearms to ATF for evaluation of 
the firearm’s classification under 
Federal law.13 

The statutory definitions of ‘‘firearm’’ 
under the GCA and the NFA are 
different.14 The definition of ‘‘firearm’’ 
under the GCA is broad and 
encompasses almost all weapons 
defined as a ‘‘firearm’’ under the NFA 
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15 Congress chose to regulate these firearms by 
taxing them. Therefore, the NFA is part of the 
Internal Revenue Code. Courts have recognized that 
NFA firearms are dangerous and unusual, and that 
possession of unregistered firearms poses a danger 
to the community. For a description of the relevant 
case law, see infra section IV.A.2. 

16 For instance, ATF regulations explain with 
respect to classifications of frames or receivers that 
‘‘the Director may consider any associated 
templates, jigs, molds, equipment, tools, 
instructions, guides, or marketing materials that are 
sold, distributed, or possessed with the item or kit, 
or otherwise made available by the seller or 
distributor of the item or kit to the purchaser or 
recipient of the item or kit.’’ 27 CFR 478.12(c). 

17 See Sig Sauer, Inc. v. Brandon, 826 F.3d 598, 
601 (1st Cir. 2016) (noting that, in the firearms 
classification context, it is appropriate for ATF to 
consider ‘‘a part’s design features . . . as part of the 

inquiry into’’ the intended use of that part). The 
court noted that ‘‘[s]uch an objective approach to 
ferreting out a party’s intent is a very familiar one 
in the law. See, e.g., United States v. Siciliano, 578 
F.3d 61, 77 (1st Cir. 2009) (noting that objective 
evidence is useful to ‘buttress or rebut direct 
testimony as to intent’); cf. Washington v. Davis, 
426 U.S. 229, 253, 96 S. Ct. 2040, 48 L. Ed. 2d 597 
(1976) (Stevens, J., concurring) (‘Frequently the 
most probative evidence of intent will be objective 
evidence of what actually happened rather than 
evidence describing the subjective state of mind of 
the actor.’); United States v. Gaw, 817 F.3d 1 (1st 
Cir. 2016) (‘[T]he law is long since settled that the 
prosecution may prove its case without direct 
evidence of a defendant’s guilty knowledge so long 
as the array of circumstantial evidence possesses 
sufficient persuasive power.’ (quoting United States 
v. O’Brien, 14 F.3d 703, 706 (1st Cir. 1994))).’’ Id. 
at 601–02. 

18 Letter for John Spencer, Chief, Firearms 
Technology Branch, ATF, from Alex Bosco, NST 
Global (Nov. 8, 2012). 

because they may expel a projectile by 
the action of an explosive. However, 
when Congress passed the NFA in 1934, 
it chose to regulate certain ‘‘gangster- 
type weapons’’ more stringently than 
other firearms because they were 
viewed as especially dangerous and 
unusual.15 Congress chose to define 
such weapons as ‘‘firearms’’; hence, the 
NFA’s definition of ‘‘firearm’’ is 
narrower than the GCA’s definition of 
‘‘firearm’’ in that it captures only 
particular types of weapons, for 
example, machineguns, short-barreled 
rifles, and short-barreled shotguns. 

A ‘‘firearm’’ under the NFA is subject 
not only to general GCA requirements 
but is further subject to making and 
transfer taxes and must be registered 
with ATF in the NFRTR. See 26 U.S.C. 
5811–5812, 5821–5822, 5841, 5845. In 
addition to the NFA requirements, the 
GCA also imposes specific restrictions 
on the transportation, sale, and delivery 
of ‘‘short-barreled rifle[s]’’ and ‘‘short- 
barreled shotgun[s].’’ 18 U.S.C. 
922(a)(4), (b)(4). These violations under 
the GCA are punishable by up to five 
years in prison and a fine of up to 
$250,000. See 18 U.S.C. 924(a)(1), 3571. 
Violations of the NFA are punishable by 
up to 10 years in prison and a fine of 
up to $10,000. 26 U.S.C. 5871. 

Although it is not mandatory, many 
FFLs voluntarily submit classification 
requests to ATF because FATD’s 
classification of a particular firearm 
allows industry members to plan, 
develop, and distribute products in 
compliance with the law. This can 
reduce their risk of incurring criminal or 
civil penalties, or the potential for costly 
corrective actions, including a possible 

recall by the manufacturer. 
Classifications provide the submitter a 
written determination by ATF of how 
the laws and regulations apply to their 
specific firearm. 

When FATD evaluates a submitted 
firearm sample, it examines the overall 
configuration, physical characteristics, 
other objective design features that are 
relevant under the statutory definitions 
of the NFA and GCA, and any other 
information that directly affects the 
classification of a particular firearm 
configuration as presented with that 
sample.16 The numerous configurations, 
materials, and designs of modern 
firearms require thorough examination 
and consideration to ensure an accurate 
classification. Even though firearms may 
have a similar appearance (e.g., shape, 
size, etc.), an ATF classification of a 
voluntarily submitted sample pertains 
only to the particular sample as 
originally configured when submitted 
because of the vast number of variations 
that are possible in respective 
submissions. See 27 CFR 478.92(c), 
479.102(c). Any change in design, 
materials, or other features may affect a 
firearm’s classification or have different 
implications under the GCA or NFA. In 
addition, a manufacturer’s or maker’s 
stated intent regarding a particular 
submission, while considered by ATF in 
its evaluation of a weapon, is not 
dispositive if the objective design 
features do not support that stated 
intent.17 

B. ‘‘Stabilizing Brace’’ Device-Related 
Classifications 

Since 2012, ATF has analyzed how 
numerous ‘‘brace’’ devices affect a 
weapon’s classification under the NFA 
and has also classified numerous 
firearms equipped with a ‘‘stabilizing 
brace’’ for industry, the public, and in 
criminal cases. Results of the 
classifications were mixed, but ATF 
classified the majority of these 
submissions as NFA firearms. On 
November 8, 2012, an FFL submitted 
the first forearm ‘‘stabilizing brace’’ to 
ATF asking if the addition of their 
prototype device to a heavy pistol, such 
as an AR-type pistol, would change that 
type of pistol’s classification under 
Federal firearms laws.18 The submitter 
described the ‘‘brace’’ device as 
designed to assist people with 
disabilities or limited strength or 
mobility with firing heavy pistols safely 
and comfortably, as these weapons can 
be ‘‘difficult to control with the one [- 
] handed precision stance.’’ The 
requester included the prototype 
pictures below. 
BILLING CODE 4410–FY–P 
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19 Letter from ATF #2013–0172 (Nov. 26, 2012). 
20 The FATD classification used the term 

‘‘convert.’’ This is consistent with the legal inquiry 
of whether a firearm is ‘‘redesigned’’ to be fired 
from the shoulder. See 18 U.S.C. 921(a)(7); 26 
U.S.C. 5845(c). 

21 These firearms with an attached SB15 
‘‘stabilizing brace were manufactured and sold by 
Sig Sauer. See Sig Sauer, Pistols (July 1, 2014), 
https://web.archive.org/web/20140701212719/ 
http://sigsauer.com/CatalogProductDetails/pm400- 
11-fde-psb.aspx. 

22 SB Tactical, Pistol Stabilizing Brace (Sept. 28, 
2014), https://web.archive.org/web/2014092
8204628/http://www.sb-tactical.com/. 

Based on the information provided, 
ATF’s FATD (then the Firearms 
Technology Branch) inspected the 
‘‘brace’’ device and found that the 
particular sample was not ‘‘designed or 
intended to fire a weapon from the 
shoulder.’’ 19 FATD also concluded that, 
because the submitted ‘‘stabilizing 
brace,’’ when attached to a firearm, did 

not convert that weapon to be fired from 
the shoulder, the attachment of the 
submitted ‘‘stabilizing brace’’ would not 
alter the classification of a pistol or 
other firearm.20 This conclusion 
indicated that an AR-type pistol with 
the attached ‘‘stabilizing brace’’ would 
not be subject to the provisions of the 
NFA. Later, Sig Sauer marketed a 

firearm equipped with a variation of the 
original ‘‘stabilizing brace’’ device, the 
SB15, which is pictured below.21 The 
SB15 ‘‘brace’’ device is a product of the 
original brace manufacturer that was 
modified from the original ‘‘stabilizing 
brace’’ submitted to ATF for 
classification, discussed above.22 
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23 Letter from ATF #301737 (Mar. 5, 2014). 
24 Id. 
25 Id. 
26 This and other ATF classification letters before 

2018 referred to whether a ‘‘brace’’ had been 
classified as a shoulder stock. However, the proper 
inquiry as to whether a weapon is a ‘‘rifle’’ under 
the NFA and the GCA is not whether a particular 
component or accessory of the weapon is a stock, 
but whether the firearm, as configured, is ‘‘designed 

or redesigned, made or remade, and intended to be 
fired from the shoulder.’’ 26 U.S.C. 5845(c). As this 
rule explains, ATF later corrected the standard it 
was applying by considering whether firearms 
configured with a ‘‘stabilizing brace’’ were intended 
to be fired from the shoulder. The focus on 
classifying an item as a ‘‘stock’’ was one of the 
issues that led to inconsistencies in ATF’s 
classification of these firearms. 

27 Letter from ATF #302492 (Oct. 28, 2014). 

28 Id. (underlining omitted, capitalization in the 
original). 

29 FATD experts state that a ‘‘pistol grip shotgun’’ 
typically refers to a weapon with the following 
attributes: (1) overall length of over 26 inches; (2) 
12-gauge, smooth-bore barrel under 18 inches; (3) 
utilizes a shotgun-type receiver that has never had 
a shoulder stock attached; and (4) fitted with a 
‘‘bird’s head’’ grip in lieu of a shoulder stock. 

BILLING CODE 4410–FY–C 

After this initial classification, ATF 
received additional inquiries 
specifically on whether the use of a 
‘‘stabilizing brace’’ as a shoulder stock 
redesigns the firearm to be a short- 
barreled rifle under the NFA and GCA. 
In March 2014, ATF responded to an 
inquiry from an unlicensed person who 
asked if firing an AR-type pistol from 
the shoulder would cause the pistol to 
be reclassified as a short-barreled rifle 
subject to NFA controls.23 In its 
response, FATD noted that it classifies 
firearms based on the ‘‘physical design 
characteristics,’’ and that, while 
functionality indicates the intended 
design, it is not the sole criterion for 
determining the classification of a 
weapon.24 FATD advised that it does 
not classify weapons based on how a 
particular individual uses a weapon and 
that merely firing an AR-type pistol 
from the shoulder did not reclassify it 
as a short-barreled rifle.25 FATD further 
mentioned that some ‘‘brace’’ designs, 
such as the Sig Stability Brace, had not 
been classified as a shoulder stock and 
that, therefore, using those ‘‘braces’’ 
improperly would not constitute a 

design change or change the 
classification of the weapon.26 

Also in 2014, an individual asked 
ATF to examine the SB15 ‘‘stabilizing 
brace’’ on a firearm commonly known as 
a ‘‘pistol grip firearm’’ with a smooth 
bore to verify that the firearm is not 
regulated under the NFA. On October 
28, 2014, ATF concluded: (1) that a 
forward grip (an additional handgrip 
toward the front of the firearm in 
addition to the pistol grip) attached to 
a pistol redesigns the firearm to be fired 
with two hands and therefore the 
firearm is no longer a ‘‘handgun’’ or 
‘‘pistol,’’ and (2) that it would be 
classified as ‘‘any other weapon’’ 
pursuant to 26 U.S.C. 5845(e) under the 
NFA if its overall length is less than 26 
inches or if it is actually concealed on 
the person.27 The overall length of the 
submitted firearm was 27–1/4 inches 
and therefore ATF determined that, as 
submitted, the firearm was subject to 
regulation under the GCA but was not 
an NFA firearm, ‘‘provided the SigTac 
SB15 pistol stabilizing brace is used as 
originally designed and NOT used as a 
shoulder stock.’’ 28 In essence, ATF’s 

original analysis focused on whether the 
inclusion of the forward grip subjected 
the firearm to the NFA, but ATF did not 
consider how the classification would 
be affected if a ‘‘pistol grip firearm’’ 
without a forward grip were to 
incorporate a ‘‘stabilizing brace.’’ 
Nevertheless, the addition of a 
‘‘stabilizing brace’’ to these types of 
firearms does not assist with one- 
handed firing but rather redesigns the 
firearm by providing surface area for 
firing from the shoulder. Therefore, 
these types of firearms would fall within 
the purview of the NFA as short- 
barreled shotguns. 26 U.S.C. 5845(d). 
Because these types of firearms were 
never designed to be fired from one 
hand, this rule, as described in the 
NPRM, does not apply to firearms 
commonly referred to as pistol grip 
shotguns.29 86 FR at 30828–29. The 
2014 classification described above and 
any classification that provides that a 
pistol grip shotgun is not an NFA 
firearm is no longer valid or 
authoritative as of January 31, 2023, and 
the firearm should be resubmitted to 
FATD for evaluation. 
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30 Letter from ATF #302375 (Nov. 10, 2014). 31 Letter from ATF #302531 (Nov. 13, 2014). 32 Id. 

After the SB15 classification, ATF 
received newly designed ‘‘stabilizing 
brace’’ devices from other companies. 
One company in 2014 submitted a 
‘‘Pistol Overmold Kit’’ with a ‘‘foam 
padded stabilizer tube’’ intended to 
accommodate a Glock-type pistol and 
requested a classification of the firearm 

to determine if it would be regulated 
under the NFA. The company likened 
its product to installing a receiver 
extension/buffer tube on an AR type 
pistol, a configuration that FATD had 
earlier decided was not a shoulder stock 
when installed on that type of firearm 
and did not result in a change of that 

pistol’s classification. However, FATD 
concluded that the ‘‘foam padded 
stabilizer tube’’ served ‘‘no legitimate, 
functional purpose other than to extend 
additional contact surface rearward’’ on 
Glock-type pistols and therefore would 
result in the manufacture of a ‘‘short- 
barreled rifle.’’ 30 

In addition, FATD examined a ‘‘Pistol 
Overmold Kit’’ with an ‘‘adjustable 
stabilizer’’ also intended to incorporate 
a Glock-type pistol. FATD similarly 
concluded the ‘‘brace’’ device served no 

purpose but to extend the rearward 
surface of the firearm and that the 
‘‘brace’’ device is not required for the 
cycle of operations (i.e., to expel a 
projectile by the action of an explosive) 

of Glock-type pistols.31 FATD therefore 
concluded the installation of the 
‘‘adjustable stabilizer’’ would result in 
the manufacture of a short-barreled rifle 
regulated under the NFA.32 
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33 Letter from ATF #302672 (Dec. 15, 2014). 
34 Id. 
35 As used in this rule, the term ‘‘accessory’’ is 

intended as a general term to describe the marketing 
of items commonly known as ‘‘stabilizing braces.’’ 

Furthermore, use of that term in this rule does not 
affect any determinations whether such items are 
‘‘defense articles’’ under the Arms Export Control 
Act (‘‘AECA’’). Please direct all inquiries as to 
possible liability for the firearms and ammunition 

excise tax, 26 U.S.C. 4181–4182, to the Department 
of the Treasury, Alcohol and Tobacco Tax and 
Trade Bureau. 

ATF continued to receive new designs 
of ‘‘stabilizing braces’’ from additional 
manufacturers. In September 2014, an 
FFL submitted a ‘‘Blade AR pistol 
stabilizer’’ device that incorporated a 
flexible stabilizing ‘‘fin’’ to rest against 
the inside of the shooter’s forearm when 

in the firing position. According to the 
FFL, the ‘‘Blade AR pistol stabilizer’’ 
‘‘stabilizes the firearm in the horizontal 
plane,’’ and ‘‘[t]he friction created 
between the user’s forearm and the fin 
then stabilizes the firearm in the vertical 
plane.’’ 33 They further stated that ‘‘a 

user . . . can wrap a standard sling 
around the Blade AR and their forearm 
and secure it with the thumb of their 
firing hand to further stabilize their 
firearm in both the horizontal and 
vertical planes,’’ as shown below.34 
BILLING CODE 4410–FY–P 
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36 Letter from ATF #302672 (Dec. 15, 2014) 
(emphasis omitted). 

37 See 2015 Open Letter, supra note 9. 
38 Id. (emphasis in the original). 

39 Letter from ATF #303984 (Nov. 30, 2015). 
40 Id. 

Like other submitters, the FFL asked 
if the addition of this device would 
convert a firearm in a manner that 
would cause it to be classified as a 
‘‘rifle’’ and thus a ‘‘firearm’’ regulated 
under the NFA. In response, ATF stated 
‘‘the submitted forearm brace, when 
attached to a pistol . . . is not a 
‘firearm’ as defined by the NFA 
provided the Blade AR Pistol Stabilizer 
is used as originally designed [i.e., for 
additional stabilizing support for single- 
handed firing] and NOT used as a 
shoulder stock.’’ 36 

Due to inconsistent advice regarding 
how the use of a ‘‘stabilizing brace’’ 
device affected a classification, and 
because FATD continued to receive 

questions regarding whether a ‘‘brace’’ 
device could be used from the shoulder, 
ATF issued a 2015 Open Letter to the 
public regarding the classifications of 
firearms equipped with these ‘‘brace’’ 
devices under the NFA.37 The 2015 
Open Letter advised that ‘‘stabilizing 
braces’’ designed to assist shooters with 
single-handed firing were not 
considered a shoulder stock and could 
be attached to a handgun without 
making an NFA firearm. The 2015 Open 
Letter also provided that a person who 
‘‘intends to use a handgun stabilizing 
brace as a shoulder stock on a pistol 
. . . having a rifled barrel under 16 
inches’’ is making a firearm subject to 

the NFA. The 2015 Open Letter further 
stated that ‘‘any person who redesigns a 
stabilizing brace for use as a shoulder 
stock makes a[n] NFA firearm when 
attached to a pistol with a rifled barrel 
under 16 inches in length or handgun 
with a smooth bore under 18 inches in 
length.’’ 38 

In 2015, an attorney representing the 
original developer of the ‘‘stabilizing 
brace’’ asked for a determination on 
whether the attachment of a retractable 
stabilizing brace to a handgun with a 
barrel under 16 inches constituted a 
firearm under the NFA. The requester 
provided the diagram below as part of 
the determination request. 

On November 30, 2015, FATD 
responded by noting that prior devices 
‘‘were not configurable to a position or 
setting in which the device more closely 
resembled a buttstock or shoulder stock 
in form and function.’’ FATD noted that 
this modified version was not similar to 
those prior other devices in which ATF 
found that the device did not convert 
the handgun to an NFA weapon.39 
FATD stated that ‘‘modifying the length 
of that part [of a ‘stabilizing brace’] 

serves to extend a contact surface 
rearward of the pistol grip,’’ which is ‘‘a 
feature commonly associated with butt 
stocks/shoulder stocks’’ and shoulder- 
fired weapons. FATD advised that the 
‘‘Retractable Pistol Stabilizing Brace’’ 
would likely be classified as a ‘‘device 
similar in form and function to a 
buttstock when installed on a firearm[,] 
thus reconfiguring the firearm’’ into a 
short-barreled rifle under the NFA. 
FATD further advised that the requester 

would need to submit a physical sample 
in order for ATF to issue a formal 
classification.40 

In 2015, the submitter of the original 
‘‘stabilizing brace’’ device requested an 
evaluation of the physical device 
installed on a SIG MPX firearm that 
could be adjusted forward to 
accommodate smaller shooters for a 
more comfortable fit on the shooter’s 
forearm. 
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41 Letter from ATF #304296 (Dec. 22, 2015). 42 Id. 43 Letter from ATF #303907 (Jan. 21, 2016). 

In its evaluation, FATD noted that the 
raised ridges on the rear of the 
submitted sample ‘‘serve no functional 
purpose in the design of a pistol brace; 

however, the ridges [on the back] do 
provide a non-slip, gripping surface, a 
feature commonly associated with 
buttstocks/shoulder stocks as well as 

firearms designed and intended to be 
fired from the shoulder.’’ 41 

FATD determined that this would not 
be a ‘‘short-barreled rifle,’’ provided the 
‘‘brace’’ device is used as originally 
designed, not used as a shoulder stock, 
and the raised ridges are removed from 
the rear of the device. FATD’s 
classification relied on the 

manufacturer’s continued 
representation that the design of the 
‘‘brace’’ was to assist disabled shooters 
when firing heavy pistols with one- 
hand—indeed, the stated intent was 
‘‘[c]entral’’ to ATF’s conclusion.42 

On January 21, 2016, FATD classified 
a Smith and Wesson M&P pistol 
equipped with a ‘‘universal pistol 
brace,’’ which was marketed so that 
shooters can use the ‘‘brace’’ either 
above or below the forearm for support 
and recoil mitigation.43 
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44 Id. 45 Id. 46 Letter from ATF #304484 (June 7, 2016). 

FATD found the ‘‘universal pistol 
brace’’ device useful to reduce recoil of 
the host weapon (a Smith and Wesson 
M&P pistol) when the shooter places the 
foam piece of the brace on top of the 
shooter’s forearm.44 However, FATD 
determined that the device, when 
assembled in an alternate configuration, 
incorporated buttstock design features, 
and that a firearm with the ‘‘brace’’ 
device installed in the alternate 
configuration depicted above had a 
length of pull of 14-1⁄16 inches. This 
letter defined length of pull as the 

‘‘measurement found on shoulder[-]fired 
weapons, generally measured from the 
center of the trigger to the center of the 
buttplate/buttstock.’’ 45 FATD reasoned 
that the length of pull of shoulder-fired 
weapons is approximately 13-1⁄2 to 14- 
1⁄2 inches. After finding that this 
configuration resulted in an overall 
length of approximately 18-1⁄2 inches 
and a barrel length of approximately 4- 
1⁄4 inches, FATD classified this firearm 
as a short-barreled rifle under the NFA. 

The manufacturer subsequently 
redesigned the ‘‘universal pistol brace’’ 

device and resubmitted it to ATF. The 
second submission of the device in the 
alternate configuration now 
incorporated a length of pull of 12-1⁄8 
inches, as depicted below. This 
evaluation also found that the foam 
portion of the ‘‘forearm brace’’ did not 
provide a surface area found on a 
shoulder stock assembly when attached 
to a pistol. FATD concluded that the 
device, when attached to a pistol-type 
firearm, did not design or redesign the 
host weapon to be fired from the 
shoulder.46 

In 2016, another ‘‘brace’’ design 
reviewed by FATD was one that 
incorporated a folding clamp intended 
to provide support to the firing hand 

and designed to be attached to an AR- 
type buffer tube or similar receiver 
extension. This type of device is 
referred to as a counterbalance type 

‘‘stabilizing brace’’ as discussed in 
section IV.B.3.b.viii of this preamble. 
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47 Letter from ATF #304679 (Oct. 3, 2016). 
48 Although ATF had opined earlier that 

retractability was a feature commonly associated 
with shoulder stocks, see Letter from ATF #303984 
(Nov. 30, 2015), ATF subsequently opined that a 
‘‘stabilizing brace’’ could be adjustable, see Letter 
from ATF #304296 (Dec. 22, 2015). 

49 Letter from ATF # 304511 (Jan. 18, 2017). ATF 
also issued a clarifying letter to the same company 
on January 30, 2017, regarding length of pull. 
Specifically, FATD defined ‘‘length of pull’’ as ‘‘a 
measurement found on shoulder-fired weapons, 
generally measured from the center of the trigger to 
the center of the buttplate/buttstock.’’ FATD 

research determined the average length of pull for 
a shoulder-fired weapon is approximately 13-1⁄2–14- 
1⁄2 inches and the installation of a stabilizing brace 
to a pistol resulting in a similar length of pull 
would be characteristic of a shoulder-fired weapon. 
Letter from ATF #304679A (Jan. 30, 2017). 

FATD found that this device, when 
assembled on an AR-type firearm, 
allows the shooter to extend the clamp 
so it is under the shooter’s forearm 
while gripping the pistol grip for 
additional support. This ‘‘stabilizing 
brace’’ device did not design or redesign 

the firearm to be fired from the 
shoulder, and thus was not a ‘‘short- 
barreled rifle’’ under the NFA and GCA. 
But ATF noted that, if the firearm is 
fired from the shoulder, then the shooter 
designs or redesigns the firearm to be a 
rifle.47 Subsequently, the same company 

added a retractability feature to the 
‘‘stabilizing brace’’ that allowed it to 
extend toward the shooter.48 On January 
18, 2017, FATD determined that a pistol 
equipped with the adjustable feature 
would still not be subject to NFA 
controls.49 
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50 See Letter for Mark Barnes, Outside Counsel to 
SB Tactical, LLC, from Marvin G. Richardson, 
Assistant Director, Enforcement Programs and 
Services, ATF 90000:GM, 5000, Re: Reversal of ATF 

Open Letter on the Redesign of Stabilizing Braces 
(Mar. 21, 2017) (italics omitted) (made widely 
available to the public on various websites, for 
example, https://vpc.org/wp-content/uploads/2019/ 
08/Pistol-brace-ATF-letter-March-21-2017.pdf and 
https://www.thefirearmblog.com/blog/2017/04/24/ 
breaking-news-update-atf-reversal-letter- 
sb-tactical/). 

BILLING CODE 4110–FY–C 

As discussed above in this preamble, 
ATF stated in prior letters and in the 
2015 Open Letter that using a 
‘‘stabilizing brace’’ device as a shoulder 
stock would redesign a pistol with a 
barrel less than 16 inches to a short- 
barreled rifle subject to the provisions of 
the NFA. On January 5, 2017, counsel to 
SB Tactical, LLC, submitted to ATF a 
request to reverse the 2015 Open Letter, 
arguing that determinations based on 
the use of a ‘‘stabilizing brace’’ device 

created ambiguity because the way the 
item is used does not alter the design. 
On March 21, 2017, ATF responded by 
letter that: ‘‘Although we stand by those 
conclusions [of the 2015 Open Letter], 
we agree the Open Letter may have 
generated some confusion concerning 
the analytical framework by which 
those conclusions were reached.’’ 50 

ATF affirmatively concluded that 
incidental shouldering does not 
constitute a redesign of the firearm to be 
fired from the shoulder. The 2017 
response letter also clarified: 
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Counterbalance Type "Stabilizing Brace" on an AR-15 Type Receiver Collapsed 

Counterbalance Type "Stabilizing Brace" on an AR-15 Type Receiver Extended 
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https://vpc.org/wp-content/uploads/2019/08/Pistol-brace-ATF-letter-March-21-2017.pdf
https://vpc.org/wp-content/uploads/2019/08/Pistol-brace-ATF-letter-March-21-2017.pdf
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51 Id. 
52 Letter from ATF #307364 (Oct. 31, 2017). 
53 Id. 
54 SB Tactical, Pistol Stabilizing Braces (Dec. 30, 

2018), https://web.archive.org/web/201812
30110445/https://www.sb-tactical.com/product-
category/brace/. 

55 Letter from ATF #308999 (July 18, 2018) 
(emphasis omitted). 

56 Id. 
57 See, e.g., Letter from ATF #304547 (Dec. 17, 

2018); Letter from ATF #304678 (Dec. 17, 2018); 
Letter from ATF #307644 (Dec. 17, 2018); Letter 
from ATF #308208 (Dec. 17, 2018); Letter from ATF 
#309044 (Dec. 17, 2018); Letter from ATF #309140 

(Dec. 17, 2018); Letter from ATF #309515 (Dec. 17, 
2018); Letter from ATF #309583 (Dec. 17, 2018); 
Letter from ATF #309742 (Dec. 17, 2018); Letter 
from ATF #309751 (Dec. 17, 2018); Letter from ATF 
#308318 (Dec. 17, 2018); Letter from ATF #309516 
(Jan. 31, 2019); Letter from ATF #309807 (Feb. 1, 
2019); Letter from ATF #304747 (Feb. 12, 2019); 
Letter from ATF #309861 (Feb. 12, 2019). 

58 Letter from ATF #311123 (Mar. 3, 2020); Letter 
from ATF #311127 (Mar. 3, 2020). 

59 Letter from ATF #311123 (Mar. 3, 2020). Both 
classifications provided: 

This letter is not a final classification letter and 
does not constitute final agency action. However, it 
represents our current analysis based on the 
information we have, and we offer this letter for 

your review in advance of issuing a final 
classification letter. If you have additional 
information you want to submit to ATF before it 
issues its final classification, you may send the 
information in writing within 10 days from the date 
of this letter. You may also, within the 10 day 
period, request an in-person meeting to present this 
additional information provided the meeting takes 
place within 10 days of the request. Please submit 
written comments or a request for an in-person 
meeting via email to fire_tech@atf.gov. If additional 
information is received, it will be included in the 
analysis when the final classification is sent to you. 

Letter from ATF #311123 (Mar. 3, 2020); Letter 
from ATF #311127 (Mar. 3, 2020). 

[When] the shooter/possessor takes 
affirmative steps to configure the device for 
use as a shoulder-stock—for example, 
configuring the brace so as to permanently 
affix it to the end of a buffer tube, (thereby 
creating a length that has no other purpose 
than to facilitate its use as a stock), removing 
the arm-strap, or otherwise undermining its 
ability to be used as a brace—and then in fact 
shoots the firearm from the shoulder using 
the accessory as a shoulder stock, that person 
has objectively ‘‘redesigned’’ the firearm for 
purposes of the NFA. This conclusion is not 
based upon the mere fact that the firearm was 
fired from the shoulder at some point. 
Therefore, an NFA firearm has not 
necessarily been made when the device is not 
re-configured for use as a shoulder stock— 
even if the attached firearm happens to be 
fired from the shoulder.51 

After this letter, ATF reviewed the 
‘‘Blade Pistol Stabilizer 2.0,’’ a new 
device redesigned after the first ‘‘Blade 
Pistol Stabilizer.’’ This new model 
included one attachment point for a 
strap or sling (as opposed to the first 
version’s three attachment points) and a 
metal carbine buffer tube adjustment 
lever that enabled the operator to move 
the blade into four positions along the 
buffer tube. FATD reviewed both the 
initial Blade stabilizer and the Blade 
Pistol Stabilizer 2.0 without the sling or 
strap. For this submission, FATD 
examined the ‘‘length of pull’’ of the 
firearm and determined the maximum 
length of pull on an AR-type receiver 
with the ‘‘Blade Pistol Stabilizer 2.0’’ 
attached is 13-3⁄16 inches, which was 
just below the average length of pull for 
shoulder-fired weapons of 13-1⁄2 to 14- 

1⁄2 inches. In a letter dated October 31, 
2017, FATD concluded that the 
attachment of the ‘‘blade pistol 
stabilizer’’ to an AR-type firearm alone 
does not make an NFA weapon.52 The 
letter noted that this classification letter 
applied only to the ‘‘Blade Pistol 
Stabilizer 2.0,’’ as submitted, and that 
any alternations to the device’s design 
could change this classification.53 

By July 2018, FATD observed that SB 
Tactical had been marketing many of its 
‘‘braces’’ as ‘‘ATF compliant’’ and with 
the following blanket statement: ‘‘The 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives has stated that the SB 
TacticalTM Pistol Stabilizing Brace is 
‘legal to own, legal to purchase and legal 
to install on a pistol.’ BATFE has 
consistently stated that a pistol with a 
Pistol Stabilizing Brace attached 
remains a pistol under the Gun Control 
Act when used as designed.’’ 54 

On July 18, 2018, FATD notified SB 
Tactical that it had only evaluated 2 out 
of approximately 20 of their 
manufactured ‘‘stabilizing brace’’ 
models and concluded that only 2 
submitted samples had not been 
‘‘designed or intended to be used as 
shouldering devices’’ such that 
attachment to a pistol did not convert 
that firearm to a short-barreled rifle. 
FATD also noted that any change in the 
submitted design could change its 
classification. Many of the other models 
sold by SB Tactical, which FATD had 
not evaluated, had been advertised as 
being based on shoulder stock designs. 

ATF’s letter specifically stated that 
‘‘FTISB does not approve ‘stabilizing 
braces’ which are similar or based off 
shoulder stock designs.’’ 55 The letter 
requested the manufacturer to cease 
false advertisement of products as ‘‘ATF 
approved,’’ as a majority of them had 
not been evaluated by ATF, much less 
‘‘approved.’’ 56 

Moreover, toward the end of 2018, 
ATF recognized and informed 
requestors of classifications that, to 
effectively evaluate how an accessory 
affects the classification of a firearm 
under Federal law, FATD needed to 
examine the overall configuration of a 
firearm with the accessory (including 
purported ‘‘stabilizing brace’’) installed. 
ATF informed requestors that, except in 
cases of conditional import 
determinations, it would not issue a 
determination on an accessory alone 
unless it was attached to the submitted 
firearm.57 

On March 3, 2020, FATD examined 
two firearms, each equipped with a 
different ‘‘stabilizing brace’’ model (SBL 
Mini and SBA3), for one requestor.58 
The first firearm equipped with an SBL 
Mini ‘‘brace’’ device was determined to 
be a pistol based on all the objective 
design features, including the design of 
the attached brace that wrapped almost 
completely around the shooter’s 
forearm, the rear surface area of the 
device, and the firearm’s shorter length 
of pull when compared against typical 
AR-type shoulder-fired weapons.59 
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60 Letter from ATF #311127 (Mar. 3, 2020). 
61 Letter from ATF # 314200 (June 15, 2020). 

62 Id. 
63 Id. 

The second firearm equipped with an 
SBA3 ‘‘brace’’ device was determined to 
be a short-barreled rifle. FATD reviewed 
all the objective design features of the 
submitted firearm, including the 
similarity of the SBA3 to known 

shoulder stocks in form and function, 
the rear hardened surface area of the 
SBA3, the utilization of a standard AR- 
type Mil-Spec carbine receiver 
extension, and a ‘‘length of pull’’ useful 
for shouldering the firearm. FATD 

concluded that all these factors 
‘‘combine to provide objective design 
features consistent with weapons 
designed and intended to be fired from 
the shoulder.’’ 60 

In June 2020, ATF classified another 
firearm equipped with a ‘‘proprietary 
Pistol Stabilizing Brace’’ that 
incorporated guide rails that are 
identical to the same rifle-type firearm 
the manufacturer sold as a short- 
barreled rifle (both of which are 
pictured below).61 The guide rails 
permitted the adjustment of the 
‘‘stabilizing brace’’ further rearward, the 

attached ‘‘stabilizing brace’’ provided a 
larger rear surface area compared to the 
traditional stock on the company’s rifle- 
type firearm, and it had a length of pull 
of approximately 13-9⁄16 inches. Further, 
the Velcro straps and flaps of the 
‘‘brace’’ design had been reduced in size 
from the SB15 ‘‘stabilizing brace’’ and 
were not long enough to wrap around 
the shooter’s arm.62 ATF’s classification 

concluded that the objective design 
features of the accessory did not support 
the manufacturer’s stated intent, but 
instead supported the conclusion that 
the accessory had been designed and 
intended to be used as a shouldering 
device and, therefore, the firearm with 
the ‘‘brace’’ device attached is designed, 
made, and intended to be fired from the 
shoulder.63 
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2020 submission of firearm with SBA3 attached in an extended position 
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64 Letter for William Barr, Attorney General, and 
Regina Lombardo, Acting Director, ATF, from 
Matthew Gaetz, United States Representative, et al. 
(June 16, 2020), https://gaetz.house.gov/sites/ 
gaetz.house.gov/files/wysiwyg_uploaded/ 
For%20Web%206-16-2020%20DOJ- 
ATF%20pistol%20brace%20letter%20final.pdf. 

65 Id. 

On June 16, 2020, seven members of 
the House of Representatives wrote to 
DOJ and ATF leaders expressing a 
‘‘deep[ ] concern[ ]’’ about ATF’s 
‘‘practice of relying on arbitrary, non- 
public standards to promulgate general 
firearms policy hidden from public 
scrutiny and awareness.’’ 64 The 
congressional letter asked specific 
questions regarding the criteria ATF 
uses to determine whether a firearm is 
designed and intended to be fired from 
the shoulder; specific publications 
available for Americans to determine 
whether their firearms are designed and 
intended to be fired from the shoulder; 
and how many firearms equipped with 
stabilizing braces FATD had 
examined.65 

By late 2020, ATF concluded that: (1) 
previous ATF classification 
determinations had led to confusion and 
there was a need to provide clarity to 
the firearm industry and public on how 
ATF evaluates firearms equipped with a 
‘‘stabilizing brace’’; (2) manufacturers 
were adding to the confusion by 
labeling ‘‘stabilizing braces’’ that ATF 
had not evaluated as ‘‘ATF compliant’’; 
and (3) as discussed in section IV.B.1.c 
of this preamble, these ‘‘braces’’ were 
being used with firearms extensively to 
create short-barreled rifles without 
following NFA requirements. As a 

result, ATF first published a Notice in 
the Federal Register titled, ‘‘Objective 
Factors for Classifying Weapons with 
‘Stabilizing Braces’ ’’ on December 18, 
2020. 85 FR 82516. However, the 
Department withdrew the Notice on 
December 31, 2020. Objective Factors 
for Classifying Weapons With 
‘‘Stabilizing Braces’’; Withdrawal of 
Guidance, 85 FR 86948. 

III. Notice of Proposed Rulemaking 
On June 10, 2021, the Department 

published in the Federal Register an 
NPRM titled, ‘‘Factoring Criteria for 
Firearms with Attached ‘Stabilizing 
Braces’,’’ proposing changes to the 
definition of ‘‘rifle’’ in 27 CFR 478.11 
and 479.11 to clarify when a firearm 
with an attached ‘‘stabilizing brace’’ 
falls under the definition of ‘‘rifle.’’ 86 
FR at 30826. The Department also 
proposed publishing the factors or 
criteria that ATF considers when it 
evaluates firearms equipped with a 
purported ‘‘stabilizing brace.’’ The 
factors discussed in the NPRM will, 
under the final rule, continue to help 
determine whether a weapon meets the 
statutory definition of a ‘‘rifle’’ or 
‘‘short-barreled rifle’’ under the GCA 
and a ‘‘rifle’’ or ‘‘firearm,’’ i.e., a short- 
barreled rifle, subject to regulation 
under the NFA. The NPRM included the 
factors on a new, proposed worksheet, 
‘‘ATF Worksheet 4999,’’ that ATF 
proposed to rely on when making 
firearms classifications. That worksheet 
proposed assigning points to various 
criteria as an indicator of whether the 
‘‘brace’’ device is suitable for 
shouldering and whether the firearm 

overall is designed and intended to be 
fired from the shoulder. The comment 
period for the NPRM closed on 
September 8, 2021. Id. at 30826, 30828– 
29. 

A. Definition of ‘‘Rifle’’ 
The Department proposed 

amendments to clarify the definition of 
‘‘rifle’’ by adding at the end of the 
current definition a sentence stating that 
the ‘‘term shall include any weapon 
with a rifled barrel equipped with an 
accessory or component purported to 
assist the shooter stabilize the weapon 
while shooting with one hand, 
commonly referred to as a ‘stabilizing 
brace,’ that has objective design features 
and characteristics that facilitate 
shoulder fire, as indicated on Factoring 
Criteria for Rifled Barrel Weapons with 
Accessories commonly referred to as 
‘Stabilizing Braces,’ ATF Worksheet 
4999.’’ Id. at 30851. 

In the NPRM, the Department briefly 
discussed the history of the first forearm 
‘‘brace’’ submitted to ATF in 2012, the 
purpose for which the ‘‘brace’’ was 
designed as described by the developer, 
and the inquiry to ATF on whether the 
addition of that ‘‘brace’’ device to a 
pistol, such as an AR–15 type pistol, 
would convert or alter the firearm’s 
classification to a ‘‘rifle,’’ and thus 
potentially a ‘‘firearm’’ under the NFA. 
Id. at 30827. As discussed in section II.B 
of this preamble, ATF concluded at the 
time that the addition of that prototype 
‘‘stabilizing brace’’ device did not 
convert that weapon to be fired from the 
shoulder and that the weapon with the 
submitted ‘‘brace’’ device was not 
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marketed by the same company 
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66 Innovator Enters., Inc. v. Jones, 28 F. Supp. 3d 
14, 25 (D.D.C. 2014). 

67 See, e.g., Cameron Knight, Dayton Shooter 
Used a Modified Gun that May have Exploited a 
Legal Loophole, USA Today (published Aug. 5, 
2019, updated Aug. 6, 2019), https://
www.usatoday.com/story/news/nation/2019/08/05/ 
dayton-shooter-used-gun-may-have-exploited-legal- 
loophole/1927566001/ (the firearm used in a 
shooting killing 9 people and wounding 14 had a 
‘‘pistol brace’’ used to ‘‘skirt[ ]’’ regulation of short- 
barrel rifles); Melissa Macaya et al., 10 Killed in 
Colorado Grocery Store Shooting, CNN (updated 
Mar. 23, 2021), https://www.cnn.com/us/live-news/ 
boulder-colorado-shooting-3-23-21/h_
0c662370eefaeff05eac3ef8d5f29e94 (reporting that 
the firearm used in a shooting that killed 10 was 
an AR–15 pistol with an ‘‘arm brace’’). 

68 ATF does, however, make these types of 
classifications under the AECA, 22 U.S.C. 2778, 
with respect to the permanent importation of 
‘‘defense articles.’’ Additionally, ATF provides 
classifications of barrels or ammunition as non- 
sporting for importability purposes under the GCA 
under 18 U.S.C. 922(l) and 925(d). The origin of 
certain firearms parts and accessories listed under 
27 CFR 478.39 may also be considered by ATF in 
the enforcement of 18 U.S.C. 922(l). 

69 Cf. Posters ‘N’ Things v. United States, 511 U.S. 
513, 521–22 (1994) (Whether an item is ‘‘primarily 
intended’’ for a specified use is an objective 

analysis that must focus on the ‘‘likely use’’ of that 
item in the general community, rather than the 
subjective intent of a particular person.). 

70 The NPRM provided examples of where 
attachment of an accessory can affect a firearm’s 
classification. These included: the attachment of a 
forward secondary grip to a ‘‘pistol’’ where the 
resulting firearm would no longer be designed to be 
held and fired with a single hand, see United States 
v. Black, 739 F.3d 931, 934–36 (6th Cir. 2014); and 
a wallet holster where the handgun can be fired 
while inserted, thus changing the classification of 
these handguns into an ‘‘any other weapon’’ under 
26 U.S.C. 5845(e), see FFL Newsletter 5–6 (Aug. 
1997), https://www.atf.gov/firearms/docs/ 
newsletter/federal-firearms-licensees-newsletter- 
%E2%80%93-august-1997/download. 

71 86 FR at 30828 & n.13. 

‘‘designed and intended to be fired from 
the shoulder.’’ 

The NPRM made clear that, after the 
addition of an accessory or component 
that is marketed as a ‘‘stabilizing brace’’ 
to a pistol, the resulting braced firearm 
may still be classified as a pistol. 
Classifying a firearm based on a limited 
or single factor (e.g., the marketing label 
of the manufacturer that the item is a 
‘‘stabilizing brace’’) ‘‘has the potential to 
be significantly overinclusive or 
underinclusive.’’ 66 The NPRM 
explained the importance of properly 
classifying firearms subject to the NFA, 
given that short-barreled rifles are 
among the firearms considered 
‘‘unusual and dangerous,’’ and that 
firearms with ‘‘stabilizing braces’’ have 
been used in at least two mass 
shootings, with the shooters in both 
instances reportedly using the ‘‘brace’’ 
as a shoulder stock.67 These incidents 
demonstrated the deadly efficacy of 
attaching certain types of ‘‘braces’’ to 
pistols to create short-barreled rifles. 86 
FR at 30828. 

The NPRM explained that, although 
ATF generally does not classify 
unregulated components or accessories 
alone under the GCA and NFA,68 there 
are times when the addition of a 
component or an accessory to a firearm 
can affect the firearm’s classification. 
This is because: (1) a component’s or an 
accessory’s likely use in the general 
community may be relevant in assessing 
whether the manufacturer’s or maker’s 
purported intent with respect to the 
design of a firearm is consistent with the 
manufacturer’s or maker’s actual 
intent; 69 and (2) the design of a 

component or an accessory may cause a 
firearm to fall within a particular 
statutory definition when attached to 
the firearm.70 A ‘‘stabilizing brace,’’ of 
which there are several variations, is 
one such component or an accessory 
that may change the classification of the 
firearm to which it is attached. Id. 

The Department reiterated in the 
NPRM that it has been ATF’s 
longstanding and public position that a 
firearm does not evade classification 
under the NFA merely because the 
firearm is configured with a device 
marketed as a ‘‘stabilizing brace.’’ 71 
When a purported ‘‘stabilizing brace’’ 
and an attached weapon’s objective 
design features indicate that the firearm 
is actually designed and intended to be 
fired from the shoulder, such weapon 
may fall within the scope of the NFA as 
a short-barreled rifle, thus requiring 
registration and payment of tax. As 
described in section II.B of this 
preamble, ATF has evaluated on a case- 
by-case basis several models of 
‘‘stabilizing braces’’ and has considered 
whether a particular firearm configured 
with a ‘‘stabilizing brace’’ has the 
objective features of a firearm designed 
and intended to be fired from the 
shoulder, thus subjecting it to the 
requirements of the NFA and GCA. The 
use of a ‘‘stabilizing brace’’ cannot be a 
tool to circumvent the NFA and GCA 
and the prohibition on the unregistered 
possession of short-barreled rifles. 

In the NPRM, the Department 
explained that the objective design 
features of a firearm are relevant to 
determining whether the NFA’s 
requirements apply, given that the 
purpose of the NFA is ‘‘to regulate 
certain weapons likely to be used for 
criminal purposes.’’ United States v. 
Thompson/Center Arms Co., 504 U.S. 
505, 517 (1992); see also id. (‘‘It is of 
course clear from the face of the Act that 
the NFA’s object was to regulate certain 
weapons likely to be used for criminal 
purposes, just as the regulation of short- 
barreled rifles, for example, addresses a 
concealable weapon likely to be so 

used.’’). This is the case even when a 
manufacturer characterizes or markets a 
firearm accessory in a manner that 
suggests a use that does not correspond 
to its objective design. The 
characterization of an accessory by the 
manufacturer, including assertions in 
advertising, may be relevant, but is not 
dispositive. ATF considers the objective 
design features, the manufacturer’s or 
maker’s intent as reflected in marketing 
materials, and other information 
demonstrating likely use of the firearm 
in the general community in deciding 
whether the weapon is designed and 
intended to be fired from the shoulder. 
Where ATF’s evaluation of a submitted 
sample demonstrates that the objective 
design features of the firearm, as 
configured, do not support the 
manufacturer’s purported intent and, in 
fact, suggest a different intent, then ATF 
may conclude that the firearm ought not 
be classified on the basis of the 
manufacturer’s purported intent, thus 
ensuring effective enforcement of 
Federal law. See Sig Sauer, Inc. v. 
Brandon, 826 F.3d 598, 601–02 (1st Cir. 
2016) (objective design features could 
supersede a manufacturer’s 
‘‘asserti[on]’’ about the ‘‘intended use,’’ 
as a different conclusion would allow 
easy circumvention of the NFA); see 
also 86 FR at 30828. 

The Department also explained that, 
with the increase in production of 
rifled-barrel weapons with ‘‘stabilizing 
braces,’’ ATF saw an increase in the 
requests for classifications of this kind 
of firearm design. As described above, 
ATF issued several letters examining 
‘‘brace’’ devices and also particular 
firearms equipped with ‘‘stabilizing 
braces’’ for industry and in criminal 
cases. In its recent determinations, 
FATD discussed various objective 
features that are considered when 
evaluating whether a firearm that is 
equipped with a ‘‘stabilizing brace’’ is 
designed and intended to be fired from 
the shoulder. Recognizing the criticism 
from various parties that ATF had not 
widely published a definitive approach 
in the application of that criteria, the 
NPRM proposed a worksheet listing the 
criteria or factors that FATD considers 
when evaluating firearm samples that 
are submitted with an attached 
‘‘stabilizing brace’’ or similar 
component or accessory. The worksheet, 
titled ‘‘Factoring Criteria for Rifled 
Barrel Weapons with Accessories 
commonly referred to as ‘Stabilizing 
Braces,’ ATF Worksheet 4999,’’ was 
proposed to allow individuals or 
members of the firearms industry to 
evaluate whether a weapon 
incorporating a ‘‘stabilizing brace’’ that 
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72 See section II.B of this preamble for discussion 
on ‘‘pistol grip shotgun’’ classification letter. 

73 As mentioned above, any classification that 
provides that a ‘‘pistol grip shotgun’’ is not an NFA 
firearm is no longer valid or authoritative and 
should be resubmitted to FATD for evaluation. 

they intended to submit to FATD or to 
offer for sale would be considered a 
‘‘short-barreled rifle’’ subject to NFA 
requirements. The worksheet assigned 
points to various criteria, as further 
described below. 

The NPRM explained that the 
proposed criteria and worksheet did not 
apply to firearms commonly referred to 
as ‘‘pistol grip shotguns,’’ as they were 
never designed to be held and fired 
using one hand (e.g., Mossberg 
Shockwave, Remington Tac-14).72 See 
also 86 FR at 30828–29. 

As discussed in section II.B of this 
preamble, these firearms are specifically 
designed to be fired with two hands. 
ATF has always classified these 
weapons as ‘‘firearms’’ under the GCA, 
and not as ‘‘shotguns,’’ because they do 
not incorporate a shoulder stock and are 
not designed and intended to be fired 
from the shoulder like a shotgun. Nor 
has ATF classified these weapons as 
‘‘pistols,’’ as they are not designed to be 
held and fired in one hand like a pistol. 
Thus, the addition of a ‘‘stabilizing 
brace’’ does not assist with single- 
handed firing, but instead provides 
surface area that allows for firing from 
the shoulder. Therefore, a ‘‘pistol grip 
shotgun’’ equipped with a ‘‘stabilizing 
brace’’ and a barrel of less than 18 
inches is an NFA ‘‘firearm,’’ i.e., a short- 
barreled shotgun.73 

B. Application of Proposed ATF 
Worksheet 4999 

Similar to the Factoring Criteria for 
Weapons, ATF Form 4590 (‘‘Form 
4590’’), which is used for the 
importation of pistols and revolvers, the 
proposed ATF Worksheet 4999 
contained a point system assigning a 
weighted value to various 
characteristics of the fully assembled 
firearm, as configured when submitted 
for classification. Under the proposed 
worksheet, a firearm accumulating 
fewer than 4 points in Section II 
(Accessory Characteristics), and fewer 
than 4 points in Section III 
(Configuration of Weapon), would have 
been generally determined not to be 
designed to be fired from the shoulder, 
unless there was evidence that the 
manufacturer or maker expressly 
intended to design the weapon to be 
fired from the shoulder. A firearm 
accumulating 4 points or more in 
Section II or Section III would have 
indicated that not only is the ‘‘brace’’ 
device more suitable as a shoulder stock 

but also that the firearm’s overall 
configuration with the ‘‘brace’’ attached 
was designed, made, and intended to be 
fired from the shoulder. See 86 FR at 
30828–30. 

The NPRM explained why certain 
prerequisites (i.e., weapon weight and 
overall length) would be considered first 
to determine if the host firearm would 
be a suitable weapon for a ‘‘stabilizing 
brace.’’ The Department believed that 
these prerequisites would help ATF to 
determine if the host firearm could be 
immediately identified as a rifle, as 
defined by the applicable statutes. 
Moreover, as discussed, ‘‘stabilizing 
braces’’ were originally marketed as 
intended to assist persons with 
disabilities and others lacking sufficient 
grip strength to control heavy pistols. 
ATF had found the attachment of a 
‘‘stabilizing brace’’ to a standard pistol 
that is light enough to hold with no 
additional assistance to be impractical 
and hence also to be a likely 
preliminary indicator that the 
attachment changes the firearm into a 
firearm designed and intended to be 
fired from the shoulder. Similarly, the 
attachment of a ‘‘stabilizing brace’’ to a 
firearm that is so heavy or difficult to 
control that the firearm cannot feasibly 
be held with one hand would also 
indicate the firearm is a rifle. For these 
types of heavy pistols, ATF reasoned 
that the purported ‘‘stabilizing brace’’ 
would have no design function other 
than to facilitate the firing of the 
weapon from the shoulder. Id. at 30829. 

The proposed Worksheet 4999 
assigned point values for the objective 
design characteristics or features that 
are common to rifles, features associated 
with shoulder stocks, and features 
limiting the ability to use the 
‘‘stabilizing brace’’ as an actual ‘‘brace.’’ 
These point values ranged from 0 to 4 
points based upon the degree of the 
indicator, explained as follows: 
• 1 point: Minor Indicator (the weapon 

could be fired from the shoulder) 
• 2 points: Moderate Indicator (the 

weapon may be designed and 
intended to be fired from the 
shoulder) 

• 3 points: Strong Indicator (the weapon 
is likely designed and intended to be 
fired from the shoulder) 

• 4 points: Decisive Indicator (the 
weapon is designed and intended to 
be fired from the shoulder) 
The point values associated with 

particular features or designs were 
based upon their relative importance in 
classifying the firearm under Federal 
law. Therefore, more points were 
assigned to design features that more 
strongly indicated the manufacturer or 

maker’s intent was to produce a 
shoulder-fired weapon. 

The various factors on the Worksheet 
4999 fell into two categories—Accessory 
Characteristics and Configuration of the 
Weapon. The NPRM explained the 
criteria that would be considered and 
why they were important in making 
classifications of firearms with attached 
‘‘stabilizing braces.’’ Id. at 30831–34. As 
stated above, if the total point value of 
the firearm submitted was equal to or 
greater than 4—in either Section II 
(Accessory Characteristics) or III 
(Configuration of a Weapon)—then the 
firearm, with the attached ‘‘stabilizing 
brace,’’ would be determined to be 
‘‘designed or redesigned, made or 
remade, and intended to be fired from 
the shoulder,’’ or a ‘‘rifle’’ under the 
GCA and NFA. And, if the attached 
barrel was also less than 16 inches, the 
firearm would be classified as a ‘‘short- 
barreled rifle’’ under the GCA and come 
under the NFA definition of ‘‘firearm.’’ 

Section IV of the NPRM provided 
examples of how the factoring criteria in 
Worksheet 4999 would be implemented 
with respect to three weapons with 
common ‘‘stabilizing braces’’ attached. 
Id. at 30834–43. Under these examples, 
the NPRM showed that, in applying the 
factors of the worksheet: (1) an AR-Type 
Firearm with SB-Mini Accessory would 
be classified as a pistol with an attached 
‘‘stabilizing brace’’ because it garnered 
three points in each of Section II and III; 
(2) an AR-Type Firearm with SBA3 
Accessory would be classified as a 
‘‘short-barreled rifle’’ subject to the NFA 
because it garnered eight points in 
Section II and five points in Section III; 
and (3) an AR-Type Firearm with 
Shockwave Blade Accessory as 
configured would also be classified as a 
short-barreled rifle subject to the NFA 
because it garnered five points in 
Section II and 14 points in Section III. 

In the NPRM, the Department also 
noted that ATF issued classifications to 
some makers or manufacturers without 
having had the benefit of evaluating the 
‘‘brace’’ when attached to a firearm. The 
NPRM encouraged any maker or 
manufacturer who received a 
classification prior to the effective date 
of the final rule to resubmit the weapon 
with the attached ‘‘stabilizing brace’’ to 
ensure that the classification is 
consistent with the rule and to avoid 
any possible criminal or tax penalties 
for the continued manufacture, transfer, 
or possession of a NFA firearm. 86 FR 
at 30829. 

As described above, FATD’s 
classifications allow industry members 
to plan and develop products that 
comply with the law, thereby reducing 
their risk of incurring criminal or civil 
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penalties or the need for corrective 
actions, including a recall by the 
manufacturer. The Department 
recognized that the proposed 
clarification of the relevant statutory 
terms in the NFA and GCA with respect 
to weapons with an attached 
‘‘stabilizing brace’’ device might have 
practical effects on industry members 
and members of the public, as they 
might make or manufacture, or already 
own, firearms with a ‘‘stabilizing brace’’ 
attached. To assist affected persons and 
industry members, section V of the 
NPRM provided additional information 
in the preamble to aid them in 
complying with Federal laws and 
regulations. Id. at 30843–44. 

IV. Analysis of Comments and 
Department Responses 

In response to the NPRM, ATF 
received over 237,000 comments. 
Submissions came from individuals, 
lawyers, government officials, and 
various interest groups. Of the 
comments reviewed, nearly 20,000 
comments expressed support for the 
proposed rule, of which just under 
18,000 were submitted by individuals as 
form letters, i.e., identical text that is 
often supplied by organizations or 
found online and recommended to be 
submitted to the agency as a comment. 
There were over 217,000 comments 
opposed to aspects of the rule. 
Approximately 96,000 comments were 
submitted as form letters and, of these, 
just over 25,000 were submitted using 
the National Association for Gun Rights 
(‘‘NAGR’’) form letter. The commenters’ 
grounds for support and opposition, 
along with specific concerns and 
suggestions, are discussed below. 

A. Comments Received in Support 
Many commenters generally 

supported the rule. These commenters 
explained that while ‘‘stabilizing 
braces’’ were originally developed to 
assist those with physical disabilities 
shoot a firearm, pistol braces are 
frequently used to effectively turn 
firearms into short-barreled rifles, 
making the firearms subject to 
registration requirements under the 
NFA. 

Numerous commenters argued that 
the adoption of this rule would promote 
public safety. Other commenters 
indicated that they favored greater 
regulation of firearms in general. One 
commenter, a retired military 
servicemember with familiarity with 
firearms, stated that if the weapon does 
not fit in a holster at the waist or 
shoulder, or can be hidden in a pocket, 
then it is not a handgun. Another 
commenter similarly agreed and said ‘‘I 

love the 2A! Love my guns! Never give 
them up! That being said, if you put it 
to your shoulder it’s a rifle!’’ 

Below, the Department sets forth and 
responds to the specific issues raised in 
comments that generally supported the 
NPRM. 

1. Closes a Loophole and Prevents 
Circumventing the Law 

Comments Received 

Numerous commenters stressed that 
this rule would help close the ‘‘Arm 
Brace Loophole,’’ pointing out that 
while ‘‘braces’’ may be useful in certain 
instances, problems arise when they are 
made to function as a buttstock. For 
instance, commenters agreed with ATF 
that there are individuals who are trying 
to circumvent the law by calling a 
collapsible stock a ‘‘brace’’ when in 
reality the ‘‘braces’’ are being used as 
buttstocks. Commenters stated that 
these types of firearms are an ‘‘attempt 
by many to create a short-barreled rifle 
under the guise of assisting shooters 
with disabilities.’’ Another commenter 
stated that he has never understood 
selling ‘‘pistols’’ with attached 
‘‘stabilizing braces’’ because ‘‘it was just 
a way to skirt the legislation already in 
place for short-barreled rifles.’’ One 
commenter, who identified as a former 
gunsmith and licensee with experience 
in the firearms industry for over 15 
years, stated that he has ‘‘never seen 
anyone utilize a brace in the manner 
that it was originally designed.’’ The 
commenter also stated that he has 
‘‘often found that the vast majority of 
‘brace’ designs cannot be actually used 
as intended.’’ The commenter pointed 
out several types of weapons with 
braces, such as the CZ Evo Scorpion 
pistol, which are ‘‘clearly [weapons] 
designed to be fired from the shoulder.’’ 
The commenter strongly urged that all 
these weapons should be reclassified as 
NFA weapons, which is how he believes 
they should have been initially 
designated. 

Numerous commenters opined that 
firearms companies are simply trying to 
circumvent the law through the use of 
‘‘braces.’’ One commenter stated that 
‘‘while arm braces have enabled 
disabled shooters to operate large-format 
pistols with one hand, the gun industry 
has sidestepped this intended use to 
market pistols equipped with arm 
braces as an alternative to ‘short- 
barreled rifles.’’’ Another commenter, a 
long-time shooting enthusiast, similarly 
opined that ‘‘[t]his whole thing has been 
a marketing tool to sell firearms to 
people that do not have enough 
knowledge to make informed 
purchasing decision.’’ 

Some commenters stated that this rule 
is long overdue. The commenters 
believed it is not hard for individuals to 
complete the NFA paperwork to register 
their short-barreled rifles and that it is 
not a significant cost on gun owners. 
One commenter indicated that gun 
owners who spend $1500 on an AR 
pistol should be able to afford the $200 
tax to register it. 

Department Response 
The Department acknowledges the 

commenters’ support of the proposed 
rule. The definitions of ‘‘rifle’’ under the 
GCA and NFA include a weapon 
designed or redesigned, made or 
remade, and intended to be fired from 
the shoulder. 18 U.S.C. 921(a)(7), 26 
U.S.C. 5845(c). The GCA and NFA do 
not ban or regulate ‘‘stabilizing brace’’ 
devices that are not attached to a 
firearm, and this rule does not have that 
effect, nor does it ban weapons 
equipped with a purported ‘‘stabilizing 
brace.’’ The Department agrees that 
while some ‘‘stabilizing brace’’ devices 
may assist an individual with 
disabilities, or limited mobility or 
strength, in stabilizing a large and heavy 
pistol, many purported ‘‘stabilizing 
braces,’’ when attached to a weapon, 
result in a firearm with objective design 
features indicating the ‘‘braced’’ weapon 
is designed, made, and intended to be 
fired from the shoulder. Accordingly, 
they may appropriately be classified as 
a rifle and possibly a short-barreled 
rifle, depending on barrel length. As a 
result, the Department agrees with the 
commenters above that a weapon 
attached with a purported ‘‘stabilizing 
brace’’ may fall within the purview of 
the NFA and, if so, must satisfy 
statutory requirements. 

This rule amends the definition of 
‘‘rifle’’ to clarify that the term ‘‘designed 
or redesigned, made or remade, and 
intended to be fired from the shoulder’’ 
includes a weapon that is equipped 
with an accessory, component, or other 
rearward attachment (e.g., a ‘‘stabilizing 
brace’’) that provides surface area that 
allows the weapon to be fired from the 
shoulder, provided other factors, as 
listed in the amended regulations, 
indicate that the weapon is designed, 
made, and intended to be fired from the 
shoulder. These other factors are: (1) 
whether the weapon has a weight or 
length consistent with the weight or 
length of similarly designed rifles; (2) 
whether the weapon has a length of 
pull, measured from the center of the 
trigger to the center of the shoulder 
stock or other rearward accessory, 
component, or attachment (including an 
adjustable or telescoping attachment 
with the ability to lock into various 
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74 Submission of a Form 2, in contrast, does not 
require an accompanying tax payment. Thus, for 
weapons registered on a Form 2, there is no tax 
payment for ATF to forbear from collecting. 

positions along a buffer tube, receiver 
extension, or other attachment method), 
that is consistent with similarly 
designed rifles; (3) whether the weapon 
is equipped with sights or a scope with 
eye relief that require the weapon to be 
fired from the shoulder in order to be 
used as designed; (4) whether the 
surface area that allows the weapon to 
be fired from the shoulder is created by 
a buffer tube, receiver extension, or any 
other accessory, component, or other 
rearward attachment that is necessary 
for the cycle of operations; (5) the 
manufacturer’s direct and indirect 
marketing and promotional materials 
indicating the intended use of the 
weapon; and (6) information 
demonstrating the likely use of the 
weapon in the general community. 

For the reasons discussed in section 
IV.B of this preamble, the Department 
incorporated the relevant objective 
design features (as described in 
§§ 478.11(2)(i)–(iv) and 479.11(2)(i)–(iv) 
of the final regulatory text) directly from 
the NPRM and proposed Worksheet 
4999. In addition, as explained below, 
the Department has incorporated the 
factors described in §§ 478.11(2)(v)–(vi) 
and 479.11(2)(v)–(vi). Although the 
factors in these paragraphs are not 
objective design features of the weapon, 
the NPRM observed that evidence other 
than objective design features would 
sometimes play a role in classifying a 
weapon. For example, the NPRM stated 
that certain weapons, based on their 
point totals on the proposed worksheet, 
would not be classified as rifles ‘‘unless 
there [was] evidence that the 
manufacturer or maker expressly 
intended to design the weapon to be 
fired from the shoulder.’’ 86 FR at 
30829. The Department believes that the 
final rule should likewise account for 
the possibility that factors other than 
objective design features may affect a 
weapon’s classification, and the final 
rule accordingly includes 
§§ 478.11(2)(v)–(vi) and 479.11(2)(v)– 
(vi). 

The Department also agrees with 
commenters that the procedure to 
register short-barreled rifles, which 
include in certain instances firearms 
with ‘‘stabilizing braces,’’ is through an 
ATF Form 1, Application to Make and 
Register a Firearm (‘‘Form 1’’), with the 
approval of the Attorney General, or, for 
SOT holders, an ATF Form 2, Notice of 
Firearms Manufactured or Imported 
(‘‘Form 2’’). See 26 U.S.C. 5822; 27 CFR 
479.62, 479.68. Usually, each maker 
submitting a Form 1 must pay a $200 
making tax on each NFA firearm 

made.74 See 26 U.S.C. 5821. As 
described in sections IV.B.8.e, IV.B.9.b– 
c, and V.C of this preamble, however, 
the Department will exercise its 
enforcement discretion not to enforce 
the making tax on any individual or 
entity for weapons affected by this rule 
that are currently in the possession of 
the individual or entity, provided the 
individual or entity registers the firearm 
by May 31, 2023. See 26 U.S.C. 7805(b) 
(1994) (granting discretion to determine 
retroactive effect of regulations relating 
to the internal revenue laws). 
Individuals and FFLs without an SOT 
would submit an electronic version of 
Form 1 (‘‘E-Form 1’’) for the affected 
short-barreled rifles with an attached 
‘‘stabilizing brace’’ in their possession 
as of the date this rule is published. 
Type 7 FFLs with an SOT, in contrast, 
would submit an electronic version of 
Form 2 (‘‘E-Form 2’’) for the affected 
short-barreled rifles with an attached 
‘‘stabilizing brace’’ in their inventory as 
of the date this rule is published. 

Provided the registration form is 
properly submitted and documented 
within the defined time period, the 
Department will consider individuals 
and entities to be in compliance with 
the statutory requirements between the 
date on which a person’s application is 
filed and the date a person receives ATF 
approval or disapproval of the 
application. After the 120-day 
registration period following the 
publication of this rule, registration of 
previously made or manufactured 
weapons with ‘‘stabilizing braces’’ that 
constitute NFA firearms will not be 
permitted. Any person in possession of 
a short-barreled rifle for which an E- 
Form 1 or E-Form 2 has not been 
submitted to ATF within the defined 
time period will be in violation of the 
NFA, and ATF may take enforcement 
action. Individuals or entities that do 
not wish to register their firearms may 
refer to section V.B of this preamble for 
other options. 

2. Enhances Public Safety 

Comments Received 
Comments submitted by the attorneys 

representing the cities of Boulder, 
Colorado, and Dayton, Ohio, noted that 
short-barreled rifles are uniquely 
dangerous because they ‘‘combine the 
power of shoulder-mounted rifles with 
the concealability of handguns’’ and 
that ‘‘stabilizing braces’’ are functionally 
equivalent to shoulder stocks. The 
commenters observed that ‘‘the Dayton 

and Boulder shooters’ pistol braces 
allowed them to better hide their 
weapons and better deploy them to 
attack dozens of innocent victims.’’ This 
rule, the commenters argued, ‘‘would be 
a positive step in helping cities like 
Boulder and Dayton protect their 
citizens . . . from devasting attacks’’ 
from firearms with an attached 
‘‘stabilizing brace.’’ 

Numerous commenters likewise 
opined that dangerous people have 
manipulated the use of ‘‘stabilizing 
braces’’ on pistols to create assault-style 
pistols that make the firearm more 
dangerous because it can be easier to 
conceal, and to shoot more bullets 
faster. They argued that the rise of these 
weapons and the ease in which they can 
be acquired greatly impacts public 
safety. 

Similarly, other commenters, 
including former law enforcement 
officers, voiced support for the rule and 
reclassification of weapons with an 
attached ‘‘stabilizing brace’’ as NFA 
firearms because they are effectively 
short-barreled rifles, which, as 
evidenced by their use in the Boulder 
and Dayton mass shootings, ‘‘are 
unusually dangerous because they can 
be easily concealed like a handgun but 
have the firepower and accuracy of a 
rifle.’’ Commenters agreed this rule 
change was a good measure because 
‘‘[m]ore and more often these braces are 
showing up on crime gun and it is 
alarming.’’ 

Several commenters approved of the 
fact that the rule addresses the threat to 
public safety ‘‘while still allowing for 
disabled shooters to utilize arm braces.’’ 
One commenter stated that ‘‘[e]nacting 
this rule will continue to enable 
disabled shooters to purchase and use 
these devices, but will better protect the 
American public from gun violence.’’ 

Department Response 
The Department acknowledges the 

commenters’ support and agrees this 
rule will benefit public safety. Short- 
barreled rifles have been recognized by 
Congress and the courts as the type of 
uniquely dangerous weapons 
appropriately regulated under the NFA. 
Courts have recognized the 
dangerousness and uniqueness of NFA 
firearms, and that the possession of 
unregistered NFA firearms poses a 
danger to the community. See United 
States v. Jennings, 195 F.3d 795, 799 
(5th Cir. 1999) (Congress determined 
that the unregistered possession of the 
particular firearms regulated under the 
NFA should be outlawed because of 
‘‘the virtual inevitability that such 
possession will result in violence.’’); 
United States v. Cox, 906 F.3d 1170, 

VerDate Sep<11>2014 19:00 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00022 Fmt 4701 Sfmt 4700 E:\FR\FM\31JAR3.SGM 31JAR3kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
U

LE
S

3



6499 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

75 See supra note 67. 
76 This information is drawn from the Firearms 

Tracing System (FTS) database maintained by 
ATF’s National Tracing Center’s (NTC) covering 
January 1, 2015, through November 1, 2022. The 
number of traced firearms equipped with a 
‘‘stabilizing brace’’ device may be underreported 
because this information is captured in FTS when 
the user entering the firearm information makes 
observations and enters relevant terms like ‘‘brace’’ 
or ‘‘stabilizing brace’’ in the ‘‘Additional Markings’’ 
field of FTS. 

77 This information is from ATF’s Office of 
Strategic Intelligence (OSII) covering January 1, 
2015, through November 1, 2022. 

1184 (10th Cir. 2018) (explaining the 
Supreme Court’s conclusion that ‘‘‘the 
historical tradition of prohibiting the 
carrying of dangerous and unusual 
weapons’ supported limiting the Second 
Amendment’s protection to weapons ‘in 
common use at the time’ of ratification’’ 
(quoting District of Columbia v. Heller, 
554 U.S. 570, 626–27 (2008)); United 
States v. Gonzalez, No. 2:10–cr–00967, 
2011 WL 5288727, at *5 (D. Utah Nov. 
2, 2011) (‘‘Congress specifically found 
that ‘short-barreled rifles are primarily 
weapons of war and have no 
appropriate sporting use or use for 
personal protection.’’’ (quoting S. Rep. 
No. 90–1501, at 28 (1968))). 

Short-barreled rifles specifically are 
dangerous and unusual due to both their 
concealability and their heightened 
ability to cause damage—a function of 
the projectile design, caliber, and 
propellant powder used in the 
ammunition and the ability to shoulder 
the firearm for better accuracy. See 
United States v. Marzzarella, 614 F.3d 
85, 90–95 (3d Cir. 2010) (explaining that 
a long gun with a shortened barrel is 
both dangerous and unusual because 
‘‘its concealability fosters its use in 
illicit activity,’’ and ‘‘because of its 
heightened capability to cause 
damage’’), abrogated on other grounds 
as stated in Frein v. Pennsylvania State 
Police, 47 F.4th 247, 253 (3d Cir. 2022); 
United States v. Amos, 501 F.3d 524, 
531 (6th Cir. 2007) (McKeague, J., 
dissenting) (‘‘[A] sawed-off shotgun can 
be concealed under a large shirt or coat 
. . . . [T]he combination of low, 
somewhat indiscriminate accuracy, 
large destructive power, and the ability 
to conceal . . . makes a sawed-off 
shotgun useful for only violence against 
another person, rather than, for 
example, against sport game.’’); Bezet v. 
United States, 276 F. Supp. 3d 576, 
611–12 (E.D. La. 2017) (‘‘Prior to the 
enactment of the NFA, Congress 
recognized that the country struggled to 
control the violence wrought by 
‘gangsters, racketeers, and professional 
criminals.’ . . . Similarly to the GCA, 
the NFA was adopted by Congress to 
establish a nationwide system to 
regulate the sale, transfer, license, and 
manufacturing of certain ‘dangerous 
weapons’ such as ‘machine guns, 
sawed-off shotguns, sawed-off rifles, 
and other firearms, other than pistols 
and revolvers, which may be concealed 
on the persons, and silencers.’ . . . 
[T]he NFA targets ‘certain weapons 
likely to be used for criminal 
purposes.’ ’’ (footnotes omitted.)), aff’d, 
714 F. App’x 336 (5th Cir. 2017). Many 
firearms with ‘‘stabilizing braces’’ 
include a barrel of less than 16 inches 

and the objective design features of a 
firearm designed and intended to be 
fired from the shoulder. These types of 
firearms are those that Congress sought 
to regulate, as confirmed by Federal 
courts. 

The Department also acknowledges 
that firearms equipped with ‘‘stabilizing 
braces’’ have been used in two mass 
shootings, with shooters in both 
instances reportedly shouldering the 
‘‘brace’’ as a shoulder stock, 
demonstrating the weapons’ efficacy as 
‘‘short-barreled rifles.’’ 75 The compact 
size of these firearms also assists with 
concealability of a firearm with a large 
destructive power. Since 2014, the 
FTCB reports that there have been 
approximately 104 Federal criminal 
classifications where firearms equipped 
with a ‘‘stabilizing brace’’ have been 
received by FATD for classification as a 
part of criminal investigations. Further, 
since 2015, ATF reports that 
approximately 63 firearms with 
‘‘stabilizing braces’’ have been traced in 
criminal investigations.76 ATF has 
approximately 105 firearms cases or 
investigations involving ‘‘stabilizing 
brace’’ devices.77 

B. Comments Received in Opposition 

A majority of commenters opposed 
the proposed rule or any new regulation 
or registration requirements for firearms 
equipped with an attached ‘‘stabilizing 
brace.’’ Commenters broadly argued that 
ATF should not make any changes from 
previous determinations regarding 
‘‘stabilizing braces,’’ thus allowing 
owners of such attachments to continue 
using these items in their current 
configurations. As discussed below, 
many of the commenters that opposed 
the rule raised various concerns about 
the Department’s proposed amendments 
to ATF regulations and the factors in the 
proposed Worksheet 4999. Commenters 
raised constitutional and statutory 
authority concerns and also concerns 
with denying persons with disabilities 
the use of a ‘‘stabilizing brace’’ to assist 
with shooting a firearm. They further 
argued that the rule punishes law- 
abiding citizens and does not advance 

the Department’s public safety goals. 
Commenters also questioned ATF’s 
initial analysis regarding the costs of the 
rulemaking. 

1. Statutory Concerns 

a. Lack of Statutory Authority To Issue 
a Rule on ‘‘Stabilizing Braces’’ 

Comments Received 
Numerous commenters asserted that 

ATF is overstepping its authority and 
changing the scope of the law on its 
own. Commenters also stated that ATF 
is in the executive branch and not the 
legislative branch, and therefore it 
should not be creating new laws, which 
is allegedly what the proposed rule 
achieves. A few other commenters 
stated that while DOJ has some leeway 
in making recommendations to 
Congress, only Congress has the 
authority to make changes to the law. 

Commenters further asserted that ATF 
has no statutory authority to regulate or 
impose NFA controls on accessories 
such as secondary grips, sights and 
scopes, or peripheral accessories, 
including ‘‘stabilizing braces.’’ Another 
commenter argued that ATF’s proposed 
criteria are ‘‘in support of a non- 
statutory analysis about whether a 
weapon can be more easily fired with 
one hand or two hands’’ and that this is 
inconsistent with the NFA and GCA’s 
obligation that the agency regulate 
weapon that are ‘‘intended to be fired 
from the shoulder.’’ For example, the 
commenter argued that several factors of 
Section III of proposed Worksheet 4999 
violated the statute because they 
allowed ATF to assign points based on 
the presence of certain ‘‘peripheral 
accessories’’ or ‘‘bipod/monopod 
accessories’’; these accessories, 
according to the commenter, are not 
considered suitable for shouldering, and 
their inclusion on Worksheet 4999 was 
contrary to the plain text of the statute. 

Commenters asserted that not only is 
ATF beyond the scope of its authority 
under the GCA in issuing this rule but 
also that ATF has limited authority to 
promulgate regulations that are 
necessary to enforce the provisions of 
the GCA and NFA. These commenters 
believed the change proposed by this 
rule ‘‘has the power of a Federal law 
that the American public did not get to 
vote on.’’ Further, commenters argued 
that ‘‘ATF is without authority to 
amend, supplement, reinterpret or 
rewrite the laws that Congress enacts, 
even to implement what the agency 
perceives to have been Congress’ intent 
when passing the law. Rather it is ATF’s 
responsibility to implement the law as 
it is written.’’ (Emphases in the original.) 
At least one commenter noted that if the 
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78 The Supreme Court in Thompson/Center 
concluded that the ‘‘mere possibility’’ that a pistol 
and accompanying kit might be ‘‘use[d] to assemble 
a regulated firearm’’ did not establish that the 
‘‘combined packaging’’ of the kit and pistol brought 
the package within the scope of ‘‘making’’ a short- 
barreled rifle. 504 U.S. at 513. The Department is 
not adopting such an approach. This rule does not 
require regulation of a pistol based on the ‘‘mere 
possibility’’ that a ‘‘stabilizing brace’’ may be 
attached and the resulting firearm fired from the 
shoulder. Rather, the rule requires a consideration 
of objective design features and other factors to 
determine whether the ‘‘braced’’ weapon is 
designed, made, and intended to be fired from the 
shoulder. 

79 See supra note 57 and accompanying 
discussion. Additionally, on April 26, 2022, the 
Department published the final rule titled 
‘‘Definition of ‘Frame or Receiver’ and 
Identification of Firearms,’’ in which ATF codified 
in its regulations at 27 CFR 478.92(c) instructions 
to the public that any requests for a determination 
on how an items affects the classification of a 
firearm under the GCA or NFA must include the 
firearm sample with all accessories and attachments 
relevant to the classification. 87 FR at 24743. Prior 
to the publication of that final rule, FATD had been 
conveying this information through the 
classification process. 

intent of Congress is clear, the agency 
must not interpret the law in a way 
other than the original intent of 
Congress and that ATF cannot ‘‘simply 
add to the clear unambiguous definition 
of ‘rifle’ provided by Congress.’’ 

Department Response 
The Department does not agree that 

the rule exceeds the authority provided 
under law; the rule is interpreting the 
language of the statute as written. 
Moreover, as explained in section II.A of 
this preamble, the Attorney General is 
responsible for enforcing the GCA and 
NFA, and Congress provided authority 
to the Attorney General to promulgate 
regulations as are necessary to enforce 
the provisions of these laws. See 18 
U.S.C. 926(a); 26 U.S.C. 7801(a)(2)(A), 
7805(a). Congress and the Attorney 
General have delegated the 
responsibility for administering and 
enforcing the GCA and NFA to the 
Director of ATF, subject to the direction 
of the Attorney General and the Deputy 
Attorney General. See 26 U.S.C. 
7801(a)(2); 28 U.S.C. 599A(b)(1), (c)(1); 
28 CFR 0.130(a)(1)–(2); T.D. Order No. 
221(2)(a), (d), 37 FR at 11696–97. 
Accordingly, the Department and ATF 
have promulgated regulations to 
implement the GCA and NFA. See 27 
CFR parts 478, 479. ‘‘Because [section] 
926 authorizes the [Attorney General] to 
promulgate those regulations which are 
‘necessary,’ it almost inevitably confers 
some measure of discretion to determine 
what regulations are in fact ‘necessary.’’’ 
Nat’l Rifle Ass’n v. Brady, 914 F.2d 475, 
479 (4th Cir. 1990). Like reasoning 
applies to 26 U.S.C. 7805(a), which 
states in similar language that ‘‘[the 
Attorney General] shall prescribe all 
needful rules and regulations for the 
enforcement of this title.’’ And courts 
have long recognized that regulatory 
agencies do not establish rules to last 
forever. ‘‘They are neither required nor 
supposed to regulate the present and the 
future within the inflexible limits of 
yesterday.’’ Am. Trucking Ass’n v. 
Atchison, Topeka, and Santa Fe Ry. Co, 
387 U.S. 397, 416 (1967). 

In the original GCA implementing 
regulations, ATF provided regulatory 
definitions for terms that Congress did 
not define in the statute. Internal 
Revenue Service, Department of the 
Treasury, 33 FR 18555 (Dec. 14, 1968) 
(e.g., ‘‘business premises’’, ‘‘curios or 
relics’’, ‘‘frame or receiver’’, ‘‘state of 
residence’’). Since 1968, ATF has 
occasionally added definitions to the 
implementing regulations. See, e.g., 
Implementation of Public Law 104208, 
Omnibus Consolidated Appropriations 
Act of 1997 (96R–034P), 63 FR 35520 
(June 30, 1998) (implementing 

definition of ‘‘misdemeanor crime of 
domestic violence’’ and terminology 
used in the statutory definition that was 
undefined such as ‘‘a person who is 
cohabiting with or has cohabited with 
the victim as a spouse’’). As is the case 
with the GCA, ATF has provided 
regulatory definitions for terms in the 
NFA that Congress did not define, such 
as ‘‘manual reloading,’’ ‘‘responsible 
person,’’ ‘‘single function of the trigger,’’ 
‘‘automatically,’’ and ‘‘frame or 
receiver.’’ See Miscellaneous 
Amendments, 26 FR 2407 (Mar. 22, 
1961) (defining ‘‘manual reloading’’); 
Machineguns, Destructive Devices and 
Certain Other Firearms; Background 
Checks for Responsible Persons of a 
Trust or Legal Entity With Respect To 
Making or Transferring a Firearm, 81 FR 
2658 (Jan. 15, 2016) (adding the 
definition for the term ‘‘responsible 
person’’); Bump-Stock-Type Devices, 83 
FR 66514 (Dec. 26, 2018) (defining the 
terms ‘‘single function of the trigger’’ 
and ‘‘automatically’’); Definition of 
‘‘Frame or Receiver’’ and Identification 
of Firearms, 87 FR 24652 (Apr. 26, 2022) 
(revising and clarifying the definition of 
‘‘frame or receiver’’). These definitions 
were necessary to implement the 
statutes. 

This rule is similar to these other 
examples, and, contrary to commenters’ 
suggestions, it is not creating a new law; 
instead, it simply clarifies the definition 
of ‘‘rifle’’ under 27 CFR 478.11 and 
479.11, as necessary to implement 
existing law—i.e., the NFA and GCA. 
Although Congress defined the term 
‘‘rifle’’ in the NFA, see 26 U.S.C. 5845, 
Congress did not further define the key 
phrase from that definition: ‘‘designed 
or redesigned, made or remade, and 
intended to be fired from the shoulder.’’ 
Given the wide variety of configurations 
of weapons and ‘‘stabilizing braces,’’ 
this rule is ‘‘necessary’’ or ‘‘needful’’ to 
clarify the meaning of this phrase. See 
18 U.S.C. 926; 26 U.S.C. 7805(a). This 
rule supplies that necessary clarity by 
providing the objective design features 
and other factors that ATF will use to 
discern whether a firearm is designed, 
made, and intended to be shoulder 
fired, and this rule represents the 
Department’s best interpretation of the 
relevant statutory language. 

If a pistol with an attached 
‘‘stabilizing brace’’ is found to be a 
‘‘rifle,’’ then such firearm could also be 
considered a ‘‘short-barreled rifle’’ 
under the NFA and GCA, depending on 
the overall length of the weapon or 
length of the attached barrel, thus 
subjecting it to additional requirements 
as an NFA weapon. 26 U.S.C. 
5845(a)(3)–(4); 18 U.S.C. 921(a)(8); cf. 
Thompson/Center Arms Co., 504 U.S. at 

513 n.6 (‘‘The inclusion of the rifle stock 
in the package brings the Contender 
[pistol] and carbine kit within the 
‘intended to be fired from the shoulder’ 
language contained in the definition of 
rifle in the statute. See 26 U.S.C. 
5845(c). The only question is whether 
this combination of parts constitutes a 
short-barreled rifle.’’).78 A firearm does 
not evade classification as an NFA 
weapon simply because it is configured 
with a compatible attachment, such as 
a ‘‘stabilizing brace,’’ that may serve a 
function other than as a shoulder stock 
to effectuate shoulder fire. As described 
in section II.B of this preamble, ATF 
recognized at the end of 2018 that it was 
necessary to evaluate the actual firearm 
at issue with the ‘‘brace’’ device 
attached.79 

This rule makes clear that the 
configuration of a pistol with an 
attached ‘‘stabilizing brace’’ can possess 
objective design features that, along 
with the direct or indirect marketing 
materials from the manufacturer or 
other information showing likely use by 
the general community, demonstrate the 
firearm is configured to be fired from 
the shoulder, making it a ‘‘rifle.’’ 
Section IV.B.3 of this preamble 
discusses further the factors necessary 
to determine when a weapon is a rifle 
as defined by the NFA and GCA. By 
incorporating the objective design 
features and other factors into the 
amended regulatory definition of 
‘‘rifle,’’ the Department is implementing 
the statutory definition of ‘‘rifle’’ so the 
industry and public receive notice and 
may avoid potential legal hazards when 
installing a ‘‘brace’’ or other device on 
a firearm. Contrary to commenters’ 
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80 For purposes of excise tax, the term 
‘‘Manufacturer,’’ as defined in 27 CFR 53.11, 
includes any person who produces a taxable article 
from junk material or from new or raw material by 
processing, manipulating, or changing the form of 
an article or by combining or assembling two or 
more articles. The term also includes a ‘‘producer’’ 
and an ‘‘importer.’’ The person for whom the 
taxable article is manufactured or produced, and 
not the person who actually manufactures or 
produces it, will be considered the manufacturer 
where a person manufactures or produces a taxable 
article for another person who furnishes materials 
under an agreement whereby the person who 
furnished the materials retains title thereto and to 
the finished article. 

assertions, the Department is not 
regulating the manufacture, sale, or 
possession of ‘‘stabilizing braces’’ 
themselves—that is, ‘‘stabilizing braces’’ 
when not attached to or associated with 
particular weapons. Accordingly, the 
rule does not create any new law; 
instead it simply implements the 
relevant statutes based on the 
Department’s best interpretation of 
those statutes. 

b. Lack of Authority Regarding Tax 
Collection 

Comments Received 
One commenter argued that ATF ‘‘is 

claiming authority to reclassify [pistols] 
that it doesn’t have.’’ (Emphasis 
omitted). In particular, the commenter 
asserted that the proposed rule violates 
26 U.S.C. 4181–4182, 5811, which 
impose a 10 percent tax on pistols and 
a $200 tax on short-barreled rifles, all 
monies that have already been collected. 
Because ATF is not ‘‘grandfather[ing]’ 
current pistols,’’ the commenter asserted 
that ‘‘ATF would have to undo that tax, 
because something cannot be a Pistol 
and [a short-barreled rifle].’’ The 
commenter argued that ATF would have 
to go back a decade to collect taxes due 
on short-barreled rifles and that the 
agency ‘‘has no authority to undo that 
tax’’ because, according to the 
commenter, only Congress can change 
the tax code and only for that calendar 
year. (Emphasis omitted). 

Department Response 
The Department disagrees with the 

commenter who argued that the 
proposed rule violates 26 U.S.C. 4181– 
4182, 5811, which impose excise and 
making taxes on pistols and short- 
barreled rifles. As discussed above, the 
Attorney General delegated the 
administration and enforcement of the 
NFA to the Director of ATF. The 
Internal Revenue Code (‘‘IRC’’), 26 
U.S.C. 6201, provides the Secretary of 
the Treasury with the legal authority to 
determine and assess the amount of 
taxes owed by a taxpayer. Section 
7801(a)(2)(A) of the IRC grants this same 
authority to the Attorney General with 
respect to enforcing the provisions of 
the NFA (i.e., chapter 53 of title 26). 
This section states in relevant part that 
‘‘[t]he administration and enforcement 
of [as relevant here, chapter 53 of title 
26] shall be performed by or under the 
supervision of the Attorney General; 
and the term ‘Secretary’ or ‘Secretary of 
the Treasury’ shall, when applied to 
those provisions mean the Attorney 
General.’’ Therefore, ATF has authority 
consistent with the IRC to classify 

firearms and assess the appropriate tax 
liability of the manufacture, making, or 
transfer of the item under the NFA. 

The Department also disagrees with 
the commenter’s argument that the 
Department is ‘‘chang[ing]’’ the tax 
code. The Department acknowledges 
that firearms equipped with ‘‘stabilizing 
brace’’ devices that are designed or 
redesigned, made or remade, and 
intended to be fired from shoulder, i.e., 
‘‘rifles’’, or ‘‘firearms (other than pistols 
or revolvers)’’ incur an 11 percent excise 
tax, and that pistols and revolvers incur 
a 10 percent excise tax when the firearm 
is sold by a large manufacturer 80 to a 
purchaser. 26 U.S.C. 4181, 4182; 27 CFR 
53.2. Manufacturers who sold 50 or 
more such rifles in a calendar year and 
did not pay tax under 26 U.S.C. 5811 
(the NFA transfer tax) may be required 
to pay that excise tax in accordance 
with Federal regulations under Chapter 
32 of the IRC. However, any 
determination that a particular weapon 
is a ‘‘rifle’’ within the meaning of the tax 
code does not change the tax code itself. 
It simply classifies an item for purposes 
of the tax code. Moreover, the 
Department notes that excise taxes are 
administered and collected by the 
Alcohol and Tobacco Tax and Trade 
Bureau, which is a part of the 
Department of the Treasury. 

c. Administrative Procedure Act 
(‘‘APA’’) 

i. APA—Change in ATF Position 

Comments Received 

Numerous commenters asserted that 
the proposed rule is another ‘‘flip flop’’ 
by the agency and arbitrary and 
capricious in violation of the APA. 
Commenters said that ATF has long 
held the position that the NFA does not 
apply to pistols equipped with 
‘‘stabilizing braces,’’ even if the 
‘‘braces’’ are used to secure the weapons 
to the shoulder. Numerous commenters 
outlined the history and positions ATF 
has taken with respect to pistols with 
attached ‘‘stabilizing braces,’’ claiming 

that ATF has been very inconsistent in 
its approach. For example, one 
commenter questioned why ATF first 
officially recognized that a ‘‘stabilizing 
braces’’ configured on an AR–15 style 
pistol did not create a ‘‘rifle,’’ but then, 
starting in 2012, provided 10 letters 
going back and forth on whether a 
‘‘stabilize brace’’ attached to a firearm 
did create a ‘‘rifle.’’ Specifically, 
multiple commenters noted that, in 
2020, ATF said that ‘‘stabilizing braces’’ 
do not turn an AR-pistol into a short- 
barreled rifle. Commenters stated that 
now, after numerous years, ATF’s 
proposed rule would make all 
previously produced combinations of 
‘‘braces’’ and firearms rifles rather than 
pistols. 

Another commenter believed that 
ATF arbitrarily changed its 
interpretation because it stated in the 
NPRM that ‘‘stabilizing braces’’ are 
marketed ‘‘to support single-handed 
firing.’’ 86 FR at 30827. Because of this 
statement in the NPRM, the same 
commenter remarked that ‘‘ATF 
apparently believes that a stabilizing 
brace can never be used on a ‘firearm’ 
that is designed to be operated by two 
hands.’’ (Emphasis in the original.) The 
commenter argued that a ‘‘stabilizing 
brace’’ can be used to support two- 
handed, non-shouldered fire. 

Department Response 

The Department acknowledges that 
the variations of ‘‘stabilizing brace’’ 
designs, the manufacturer’s purported 
intent for ‘‘brace’’ devices, the changes 
in ATF’s classification process, and the 
inconsistencies in ATF’s analysis of 
‘‘braces’’ attached to firearms may have 
led to confusion regarding the 
application of the NFA and GCA to 
firearms equipped with a purported 
‘‘stabilizing brace.’’ 

The Department agrees with 
commenters, including SB Tactical, that 
the analyses in some of ATF’s prior 
opinions regarding incidental firing 
from the shoulder and the use of 
‘‘stabilizing brace’’ devices on firearms 
have been inconsistent. Furthermore, as 
discussed below, ATF acknowledges 
that its classifications issued between 
2012 and 2020 did not properly or 
consistently evaluate whether firearms 
equipped with those devices were 
‘‘rifles’’ as defined in the NFA and GCA. 
Specifically, ATF’s analysis placed 
improper weight on whether the 
‘‘stabilizing brace’’ at issue could be 
used as a ‘‘brace’’ to support single- 
handed fire rather than whether the 
overall configuration of the firearm with 
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81 For example, a 2014 letter provided that ‘‘FTB 
classifies weapons based on their physical design 
characteristics.’’ Letter from ATF #301737 (Mar. 5, 
2014). In the 2015 Open Letter, ATF noted that it 
had previously looked at the objective design 
features in classifying a ‘‘stabilizing brace,’’ even as 
it also considered the manufacturer’s or makers’ 
stated intent. Similarly, in a 2017 letter to counsel 
for SB Tactical, ATF clarified that if a shooter takes 
‘‘affirmative steps to configure the device for use as 
a shoulder stock—for example, configuring the 
brace so as to permanently affix it to the end of a 
buffer tube, (thereby creating a length that has no 
other purpose than to facilitate its use as a stock), 
removing the arm-strap, or otherwise undermining 
its ability to be used as a brace—and then in fact 
shoots the firearm from the shoulder using the 
accessory as a shoulder stock, that person has 
objectively ‘redesigned’ the firearm for purposes of 
the NFA.’’ Letter from ATF #30736 (Oct 31, 2017). 

82 The Department has similarly announced in a 
different final rule that certain classifications of 
frames or receivers were no longer authoritative. 
See 87 FR at 24741. 

83 See also Guedes v. Bureau of Alcohol, Tobacco, 
Firearms, and Explosives, 356 F. Supp. 3d 109, 127 
(D.D.C. 2019), judgment entered, 762 F. App’x 7 
(D.C. Cir. 2019) (‘‘So long as any change is 
reasonably explained, it is not arbitrary and 
capricious for an agency to change its mind in light 
of experience, or in the face of new or additional 
evidence, or further analysis or other factors 
indicating [an] earlier decision should be altered or 
abandoned.’’ (alteration omitted) (quoting New 
England Power Generators Ass’n v. FERC, 879 F.3d 
1192, 1201 (D.C. Cir. 2018))); Aposhian v. Barr, 374 
F. Supp. 3d 1145, 1153 (D. Utah 2019) (concluding 
that ATF’s change in policy with regard to bump 
stocks was permissible under the statute and was 
supported by good reasons when ATF explained 
that prior position was not based on substantial or 
consistent legal and where new interpretation was 
both permissible and best interpretation of the 
statute), aff’d, 958 F.3d 969 (10th Cir. 2020), reh’g 
en banc granted, judgment vacated, 973 F.3d 1151 
(10th Cir. 2020), vacated sub nom. Aposhian v. 
Wilkinson, 989 F.3d 890 (10th Cir. 2021), and 
opinion reinstated sub nom. Aposhian v. Wilkinson, 
989 F.3d 890 (10th Cir. 2021). 

84 ATF classified the following brace devices 
prior to August 2018: 

SB Tactical SB15 (marketed by SIG) 
SB Tactical PSB Brace 
Shockwave Blade Version 1 
Shockwave Blade Version 2 
Shockwave Blade with KAK Tube 
Gear Head Works Tailhook Version 1 
Gear Head Works Tail Hook Version 2 
Safe Pistol Arm Brace 
Strike Industries Stabilizer 
Three Versions of Strike Industries Stabilizers 
Strike Industries Stabilizer/Blade 
Trinity Force AR Pistol Stabilizer 
Bicep Brace Version 3 
Accu Pistol Brace Version 2 
Forearm BraceBP15 ‘‘AR15-type’’ Pistol 

Stabilizing Brace Version 2 
Minimal Arm Brace 
Buffer Tube Adaptor for AK w/SB15 
Additionally, in 2020 ATF classified a Ruger 556 

pistol with a SB Tactical SBL Mini ‘‘stabilizing 
brace attached as a pistol and not a rifle. 85 See supra note 26. 

the attached ‘‘brace’’ is designed and 
intended to be fired from the shoulder, 
as required by the statutory definition of 
the term ‘‘rifle.’’ 

Nevertheless, the Department 
disagrees that any prior inconsistencies 
or changes by ATF make this rule 
arbitrary and capricious under the APA. 
Despite inconsistencies in ATF’s prior 
classifications, each classification letter 
referenced ATF’s practice of considering 
the physical design characteristics or 
features when looking at a ‘‘stabilizing 
brace’’ device on a firearm.81 The 
Department acknowledges that this rule 
is a change in position from some of 
ATF’s previous classifications or 
positions, but the intent of this rule is 
to resolve prior inconsistencies and 
ensure consistent application of the 
statutory definition of ‘‘rifle’’ to firearms 
equipped with ‘‘stabilizing braces’’ or 
other rearward attachments. As 
discussed below, the prevalent 
shouldering of these firearms further 
demonstrates that a majority of firearms 
equipped with ‘‘stabilizing braces,’’ 
currently or previously available on the 
market, incorporate rifle characteristics. 
Therefore, it is necessary for the 
Department to issue this rule to clarify 
the statutory definition of ‘‘rifle’’ and to 
inform the public of the best 
interpretation of the definition, which 
will guide the proper legal and factual 
analysis to be conducted in evaluating 
whether a firearm is designed, made, 
and intended to be fired from the 
shoulder. As a result, and to ensure 
consistency moving forward, ATF’s 
prior classifications pertaining to 
‘‘stabilizing brace’’ devices, or firearms 
equipped with a ‘‘stabilizing brace,’’ are 
no longer valid or authoritative as of 
May 31, 2023.82 

When an agency changes course, the 
agency must ‘‘provide [a] reasoned 
explanation for its action.’’ F.C.C. v. Fox 

Television Stations, Inc., 556 U.S. 502, 
515 (2009). The agency, however, has no 
heightened burden in prescribing 
regulations that displace inconsistent 
previous regulatory actions. Id. at 514– 
15. Federal courts recognize that it is 
within ATF’s discretion to reclassify 
and rectify a firearms classification error 
provided the agency’s interpretation is 
consistent with the statute and 
legislative history. Akins v. United 
States, 312 Fed. App’x 197, 200 (11th 
Cir. 2009) (holding the reclassification 
of the Akins Accelerator as a 
machinegun was not arbitrary and 
capricious).83 Accordingly, the 
Department recognizes it is within 
ATF’s authority to replace its prior 
inconsistent legal classifications, 
provided the change is reasonably 
explained and the new position is 
permissible under the statute. 

From 2012 to 2018, ATF issued 
several classifications of ‘‘stabilizing 
braces’’ concluding that the ‘‘brace’’ did 
not redesign a firearm to be fired from 
the shoulder.84 These pre-2018 

classifications looked at whether the 
‘‘stabilizing brace’’ brought a firearm 
within the purview of the NFA in part 
by placing improper weight on the 
manufacturer’s stated intent to install 
the ‘‘brace’’ on heavy pistols (e.g., AR- 
type, AK-type, CZ Scorpion) to stabilize 
the arm to support single-handed fire, 
rather than whether objective design 
features and other evidence, as listed in 
this rule, indicated that the firearm 
equipped with the ‘‘brace’’ had been 
designed and intended to be fired from 
the shoulder. ATF’s classification letters 
after 2018, while appropriately focusing 
on objective design features, continued 
to place improper weight on whether 
the ‘‘stabilizing brace’’ at issue could be 
used as a ‘‘brace’’ to support single- 
handed fire, even if the overall 
configuration of the firearm equipped 
with the ‘‘brace’’ indicated the weapon 
was designed or redesigned, made or 
remade, and intended to be fired from 
the shoulder. In other words, ATF now 
concludes that it incorrectly reviewed 
and classified the weapons with 
purported ‘‘stabilizing braces’’ in those 
classifications, with an inappropriate 
reliance on the manufacturer’s 
assertions that a ‘‘stabilizing brace’’ was 
intended to assist with single-handed 
firing without regard to whether the 
objective features of the firearm indicate 
that it is designed and intended to be 
fired from the shoulder.85 This resulted 
in inconsistencies in ATF classifications 
and an incorrect public perception that 
a firearm equipped with a ‘‘stabilizing 
brace’’ never falls within the purview of 
the NFA, regardless of the objective 
design features of the firearm. The 
Department accordingly clarifies for the 
public and the firearms industry that the 
term ‘‘designed or redesigned, made or 
remade, and intended to be fired from 
the shoulder’’ includes a weapon that is 
equipped with an accessory, 
component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
the weapon to be fired from the 
shoulder, provided that other factors, as 
listed in the final regulatory text, also 
indicate that the weapon with such 
surface area is designed, made, and 
intended to be fired from the shoulder. 

The Department also acknowledges 
the commenters’ concerns that ATF 
changed its interpretation when it 
indicated in the NPRM that ‘‘a 
stabilizing brace can be used only to 
support single-handed firing.’’ Indeed, 
the Department agrees that the ability to 
fire with a single hand is not in part of 
the GCA or NFA definition of ‘‘rifle.’’ 
Hence, in prior classifications, ATF 

VerDate Sep<11>2014 19:00 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00026 Fmt 4701 Sfmt 4700 E:\FR\FM\31JAR3.SGM 31JAR3kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
U

LE
S

3



6503 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

86 Specifically, Haynes v. United States rejected 
the government’s argument which cited Sipes for 
the proposition that two separate offenses occur for 
failure to register a firearm and subsequent 
possession of the firearm under 26 U.S.C. 5841 and 
5851. 390 U.S. 85, 91 n.7 (1968). 

87 Alex C. Gun Review: Sig SB15 Pistol Stabilizing 
Brace Review, The Firearm Blog (Aug. 18, 2013), 
https://www.thefirearmblog.com/blog/2013/08/18/ 
sig-sb15-pistol-stabilizing-brace-review/ (‘‘If you are 
like me, you remember seeing the Sig SB15 a while 
back and thinking ‘hey they hacked the NFA’. Of 
course we all know how it is supposed to be used, 
but let us get real and look at this objectively: Sig 
made an ‘arm brace’ and got ATF approval for said 
arm brace. The arm brace slides over a pistol buffer 
and looks like a stock . . . but it is an arm brace.’’); 
Ryan Cross, Sig Sauer SB15 Pistol Stabilizing Brace, 
Firearms Insider Community (Sept. 14, 2014), 
http://www.firearmsinsider.tv/gun-gear-reviews/ 

category/Sig+Sauer (‘‘So basically if you have an 
AR Pistol and you install this arm brace, it lets you 
legally own something that is similar to an SBR in 
handling/shouldering terms, without filling a Form 
4, paying for a tax stamp, and waiting between 8– 
12 months for your stamp and approved paperwork, 
AND not being able to transport the firearm 
between states without notification of [law 
enforcement officers].’’); Dave Higginbotham, Sig 
Sauer P556, Short Barrel Rifle Performance from a 
Pistol—New Gun Review, Gun America Digest (May 
30, 2014), https://www.gunsamerica.com/digest/sig- 
sauer-p556-short-barrel-rifle-performance-pistol- 
new-gun-review-2/. 

88 Nick Leghorn, TTAG 2014 Editor’s Choice 
Award—Most Influential Personality of the Year: 
Alex Bosco, SB Tactical (Dec. 22, 2014), https://
web.archive.org/web/20150206045745/http://
www.sb-tactical.com/ttag-2014-personality-of-the- 
year-alex-bosco/ (emphasis in the original). 

89 David Higginbotham, SIG SAUER P556, 
SHORT BARREL RIFLE PERFORMANCE FROM A 
PISTOL, SB Tactical (Jun. 16, 2014), https://
web.archive.org/web/20150307044415/http://
www.sb-tactical.com/sig-sauer-p556-short-barrel- 
rifle-performance-from-a-pistol-2; David M Fortier, 
Shotgun News July 20th 2014—Always wanted a 
Short Barrel Rifle but won’t jump through the 
hoops? Here’s your solution, SB Tactical (July 22, 
2014), https://web.archive.org/web/ 
20150306211245/http://www.sb-tactical.com/ 
shotgun-news-july-20th-2014. 

90 SB Tactical, Pistol Stabilizing Brace Shooting 
Techniques, YouTube (July 29, 2016), https://
www.youtube.com/watch?v=FoTHRWsCz64. 

erroneously concluded that the 
incorporation of a ‘‘stabilizing brace’’ 
that allowed single-handed firing, as 
stated by the manufacturer, precludes 
the firearm from being designed, made, 
and intended to be fired from the 
shoulder. This interpretation by ATF 
incorrectly read into the GCA and NFA 
a requirement that, for a firearm to be 
a rifle, it must exclusively be designed, 
made, and intended to be fired from the 
shoulder; in other words, ATF did not 
recognize that a firearm equipped with 
an accessory or rearward attachment 
like a ‘‘stabilizing brace’’ may be a rifle, 
regardless of whether the firearm 
includes a feature that might permit an 
alternate use of one-handed firing. It is 
similarly incorrect to focus on whether 
a ‘‘stabilizing brace’’ can be used, in 
some circumstances, to support two- 
handed, non-shouldered fire. 

Indeed, courts have likewise held that 
a firearm does not need to be designed 
and intended exclusively to be fired 
from the shoulder to constitute a short- 
barreled rifle under the law. See United 
States v. Rose, 695 F.2d 1356, 1358 
(10th Cir. 1982) (holding that a firearm 
with a collapsible stock is a short- 
barreled rifle and rejecting the 
defendant’s claim that the weapon must 
have been designed or redesigned to fire 
exclusively from the shoulder). The 
Tenth Circuit stated that, ‘‘[a]lthough 
the Uzi could be fired from several 
positions, testimony indicated that the 
Uzi is an effective shoulder weapon,’’ 
and the Uzi’s ‘‘collapsible stock[ ] 
permitted [it] to be fired from the 
shoulder.’’ Id. The Uzi was accordingly 
‘‘redesigned or intended to be used as a 
rifle within the meaning of ’’ the 
statutory definition. Id. Similarly, in a 
case involving a firearm with a 14–1/2 
inch barrel that could be fired with one 
hand or from the shoulder, a defendant 
argued that, because the firearm lacked 
any sights and because it was not 
necessarily advantageous to fire the 
weapon from the shoulder, the firearm 
should not be regulated as a ‘‘rifle’’ 
under the NFA. Sipes v. United States, 
321 F.2d 174, 178–79 (8th Cir. 1963), 

overruled on other grounds.86 The 
Eighth Circuit concluded the weapon 
was still a rifle. Id. ‘‘That it had no 
sights or that it could be fired elsewhere 
than from the shoulder makes it no less 
a rifle within the statutory definition.’’ 
Id. at 178. This reasoning is plainly 
applicable here. A ‘‘stabilizing brace’’ 
device cannot remove a firearm from the 
definition of a rifle solely because the 
purported purpose or effect of the 
device is to facilitate one-handed firing, 
even if the device does allow one- 
handed firing as a possible alternative 
means of using the weapon. 

Due to the past inconsistences and 
misapplication of the statutory 
definition as pointed out by 
commenters, the Department is within 
its statutory authority and under an 
obligation to reconsider and rectify its 
past classifications. Moreover, the fact 
that many of these ‘‘stabilizing brace’’ 
devices are designed and intended to be 
the equivalent of a shoulder stock, or 
that firearms equipped with ‘‘stabilizing 
brace’’ devices are in fact designed and 
intended to be fired from the shoulder, 
is abundantly evident in publications 
and consumer and marketing material 
issued by firearms manufacturers. For 
instance, ATF identified multiple online 
articles after its evaluation of SB 
Tactical’s SB15 that cited the SB15 
‘‘brace’’ as a method to circumvent the 
NFA, in that the ‘‘brace’’ functions well 
as a shoulder stock. The articles also 
included pictures of individuals 
shooting firearms, equipped with the 
SB15, from the shoulder.87 ATF 

identified one article posted on SB 
Tactical’s website, dated December 23, 
2014, which discussed an award for SB 
Tactical’s CEO as the most influential 
personality of the year for inventing the 
SB15. The article states: ‘‘It’s no secret 
that Bosco’s brace can also be used as 
a shoulder stock by people with two 
good arms. With Bosco’s brace, all 
Americans are able to modify an AR–15- 
style pistol into what’s effectively [a 
short-barreled rifle]—without additional 
ATF infringement on their gun 
rights.’’ 88 

SB Tactical has posted articles that 
explained how short-barreled rifle 
performance could be obtained from a 
pistol equipped with a ‘‘stabilizing 
brace.’’ 89 In 2016, SB Tactical also 
presented a YouTube video 
advertisement describing shooting 
techniques for a pistol attached with 
their ‘‘brace’’ device.90 As shown below, 
the video included demonstrations of 
multiple ‘‘stabilizing brace’’ models that 
ATF had not evaluated. 
BILLING CODE 4410–FY–P 
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https://www.thefirearmblog.com/blog/2013/08/18/sig-sb15-pistol-stabilizing-brace-review/
https://www.thefirearmblog.com/blog/2013/08/18/sig-sb15-pistol-stabilizing-brace-review/
http://www.firearmsinsider.tv/gun-gear-reviews/category/Sig+Sauer
http://www.firearmsinsider.tv/gun-gear-reviews/category/Sig+Sauer
https://www.youtube.com/watch?v=FoTHRWsCz64
https://www.youtube.com/watch?v=FoTHRWsCz64
https://web.archive.org/web/20150206045745/http://www.sb-tactical.com/ttag-2014-personality-of-the-year-alex-bosco/
https://web.archive.org/web/20150307044415/http://www.sb-tactical.com/sig-sauer-p556-short-barrel-rifle-performance-from-a-pistol-2
https://www.gunsamerica.com/digest/sig-sauer-p556-short-barrel-rifle-performance-pistol-new-gun-review-2/
https://www.gunsamerica.com/digest/sig-sauer-p556-short-barrel-rifle-performance-pistol-new-gun-review-2/
https://www.gunsamerica.com/digest/sig-sauer-p556-short-barrel-rifle-performance-pistol-new-gun-review-2/
https://web.archive.org/web/20150206045745/http://www.sb-tactical.com/ttag-2014-personality-of-the-year-alex-bosco/
https://web.archive.org/web/20150206045745/http://www.sb-tactical.com/ttag-2014-personality-of-the-year-alex-bosco/
https://web.archive.org/web/20150206045745/http://www.sb-tactical.com/ttag-2014-personality-of-the-year-alex-bosco/
https://web.archive.org/web/20150307044415/http://www.sb-tactical.com/sig-sauer-p556-short-barrel-rifle-performance-from-a-pistol-2
https://web.archive.org/web/20150307044415/http://www.sb-tactical.com/sig-sauer-p556-short-barrel-rifle-performance-from-a-pistol-2
https://web.archive.org/web/20150307044415/http://www.sb-tactical.com/sig-sauer-p556-short-barrel-rifle-performance-from-a-pistol-2
https://web.archive.org/web/20150306211245/http://www.sb-tactical.com/shotgun-news-july-20th-2014
https://web.archive.org/web/20150306211245/http://www.sb-tactical.com/shotgun-news-july-20th-2014
https://web.archive.org/web/20150306211245/http://www.sb-tactical.com/shotgun-news-july-20th-2014
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SB Tactical video describes this technique as "strap the brace to your arm." 

SB Tactical describes this technique as "cheek welding." 
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91 Century International Arms Inc., SB47 
Stabilizing Brace (Sept. 6, 2013), https:// 
web.archive.org/web/20130906231317/http:// 
centuryarms.biz/proddetail.asp?prod=OT1648. 

92 SB Tactical, SB47 (Mar. 17, 2015), https:// 
web.archive.org/web/20150317032957/ http:// 
www.sb-tactical.com/products/sb47/. 

93 SB Tactical, Gear Review: SB Tactical SB–47 
Stabilizing Brace (Mar. 15, 2014), https:// 

Continued 

BILLING CODE 4410–FY–C 

In demonstrating these various firing 
techniques of a firearm equipped with 
its ‘‘stabilizing brace’’ models, the 
manufacturer’s video clearly shows it 
informed the public about and marketed 
its ‘‘brace’’ devices for uses that go far 
beyond the original design and intent of 
the ‘‘brace’’ as explained to ATF with 
the sample it submitted for evaluation. 
Further, the online marketing material 
showcasing these various shooting 
techniques highlight key objective 
design features, as described in this 
rule, that are consistent with a rifle that 
is designed, made, and intended to be 
fired from the shoulder. Even though 
the ‘‘brace’’ manufacturer notably did 
not include footage of a firearm with its 
‘‘stabilizing brace’’ being fired from the 
shoulder, the video clearly demonstrates 
shooting of firearms equipped with its 
‘‘stabilizing braces’’ from the sternum. 
This firing technique involves the 
shooter pressing the rear surface area 
against the shooter’s body (on the 

sternum near the shoulder) to operate 
the firearm. Were the shooter to merely 
shift the firearm a few inches, the rear 
surface area provided by the ‘‘stabilizing 
brace’’ would effectively allow for firing 
from the shoulder. This technique 
indicates to the general community the 
ease and practicality of shouldering 
firearms equipped with ‘‘stabilizing 
braces.’’ Similarly, the video also 
demonstrates shooters using a ‘‘cheek 
welding’’ firing technique where the 
objective design features of a rifle are 
also evident. Based on the rear surface 
area provided by the ‘‘stabilizing brace’’ 
and the alignment of the sights, as seen 
in the video, the shooter can easily 
shoulder fire the weapon. 

Further, at least one firearms 
manufacturer advertised the SB47, a 
later version of the SB15 ‘‘brace,’’ as a 
shoulder stock and stated that no short- 
barreled rifle NFA tax stamp 

is required.91 SB Tactical also posted an 
advertisement that the SB47 is ‘‘ATF 
approved for everybody[;] the SB47 does 
not require any special permits doctors 
[sic] notes or SBR tax stamp!’’ 92 
Notably, the SB47 was not the same 
design as the original brace. The SB47 
design was to be attached to an AK-type 
pistol rather than an AR-type pistol. SB 
Tactical posted a review of the SB47 
where the reviewer generally stated that 
his first impression was that a firearm 
equipped with a SB47 is a short- 
barreled rifle, even though he stated that 
the reason for creating the SB15 and 
SB47 was to assist disabled veterans.93 
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SB Tactical describes this technique as sternum mounting. 

SB Tactical describes this technique as locking the pistol out on a fully tensioned 
sling. 

https://web.archive.org/web/20130906231317/http://centuryarms.biz/proddetail.asp?prod=OT1648
https://web.archive.org/web/20150317032957/ http://www.sb-tactical.com/products/sb47/
https://web.archive.org/web/20150307044345/http://www.sb-tactical.com/gear-review-sb-tactical-sb-47-stabilizing-brace-3
https://web.archive.org/web/20130906231317/http://centuryarms.biz/proddetail.asp?prod=OT1648
https://web.archive.org/web/20130906231317/http://centuryarms.biz/proddetail.asp?prod=OT1648
https://web.archive.org/web/20150317032957/ http://www.sb-tactical.com/products/sb47/
https://web.archive.org/web/20150317032957/ http://www.sb-tactical.com/products/sb47/
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web.archive.org/web/20150307044345/ http:// 
www.sb-tactical.com/gear-review-sb-tactical-sb-47- 
stabilizing-brace-3 (‘‘I had seen this piece of 
equipment online and immediately thought it was 
an SBR work-around.’’); id. (stating that the original 
‘‘brace’’ device ‘‘was designed to allow a veteran 
who lost the ability to do the things he loved, 
recapture that joy,’’ but acknowledging the ‘‘brace’’ 
device is ‘‘being misused as a[n] SBR stock’’). 

94 Tactiholics, ATF Compliant Sig SB15 
Stabilizing Brace: Get One!—TacitoholicsTM, 
YouTube (Nov. 19, 2014), https://
www.youtube.com/watch?v=rPalYGJhwbc; 
BigDaddyHoffman1911, AK 47 Pistol with SB–47 
Brace, YouTube (July 27, 2014), https://
www.youtube.com/watch?v=zx-5IiM7iw0; The Late 
Boy Scout, The Awesome M85 AK Pistol with SB– 
47 Stabilizing Brace, YouTube (Sept. 29, 2014), 
https://www.youtube.com/watch?v=CKE2ELSJtak; 
Jordan Winkler, Century Arms C39V2 AK Pistol w/ 
SB Tactical Brace Review, YouTube (May 10, 2017), 
https://www.youtube.com/watch?v=l0w8sp43t8M. 

95 In the letter, FATD advised that it does not 
classify weapons based on how an individual uses 
a weapon and that firing the pistol from the 
shoulder did not reclassify it as a short-barreled 
rifle. FATD further mentioned that some ‘‘brace’’ 
designs, such as the Sig Stability Brace, had not 
been classified as a shoulder stock and that 
therefore, using those ‘‘braces’’ improperly would 
not constitute a design change or change the 
classification of the weapon. Letter from ATF 
#301737 (Mar. 5, 2014). 

96 Military Arms Channel, Shouldering a 
Handgun with a Sig SB15 Brace, Military Arms 
Channel (Apr. 7, 2014), https://www.youtube.com/ 
watch?v=qNMLO18kl98. 

97 Foghorn, Gear Review: Shockwave 
Technologies Blade Pistol Stabilizer, The Truth 
About Guns (Oct. 9, 2015), https://www.thetruth
aboutguns.com/gear-review-shockwave-
technologies-blade-pistol-stabilizer/; Brandon 
Harville, 7 Best AR–15 & AK Pistol Braces [Hands- 

On & Video], PewPew Tactical (June 2, 2021), 
https://www.pewpewtactical.com/best-ar-pistol- 
braces/ (‘‘It might look and function like a rifle, but 
thanks to the fact that AR–15 pistols don’t come 
built with a stock, they’re legally classified as 
pistols—giving them a full pardon from 
inconvenient NFA restrictions.’’ (emphasis 
omitted)); FocusTripp, Best AR–15 Pistol Brace 
Under $40—Foxtrox Mike VS KAK Shockwave 
Blade VS Trinity Force, YouTube (June 15, 2019), 
https://www.youtube.com/watch?v=IJQG4liOlRk; 
Hoplopfheil, Shockwave Blade Brace 1.0 vs 2.0 
Comparison, YouTube (Jan. 27, 2020), https:// 
www.youtube.com/watch?v=W5-C6efbN_s; Tactical 
Hyve, Navy SEAL ‘‘Coch’’ Talks About His AR 
Pistol Setup, YouTube (Sept. 16, 2020), https://
www.youtube.com/watch?v=Zfjdavuh3vc; 
AtlanticFirearms, Draco AK47 Pistol with Brace at 
Atlantic Firearms, YouTube (Aug. 9, 2019), https:// 
www.youtube.com/watch?v=JzxTs1-MwKI; KB32 
Tactical, AR15 Pistol 10.5 Inch 100 Yard Test!! 
How’d She Do????, YouTube (May 20, 2017), 
https://www.youtube.com/watch?v=Pab-p6JcwL0; 
704 Tactical, Strike Industries AR Pistol Stabilizer 
Brace, YouTube (Jun. 4, 2020), https:// 
www.youtube.com/watch?v=Slf_IBxIzLg; 
WorkTheTrigger, Strike Industries Pistol Stabilizing 
Brace, YouTube (May 19, 2020), https:// 
www.youtube.com/watch?v=BbldU84PQZU; Jeremy 
S., Gear Review: Gear Head Works Tailhook Pistol 
Braces (New Release), The Truth About Guns (Dec. 
31, 2016), https://www.thetruthaboutguns.com/ 
gear-review-gear-head-works-tailhook-pistol-braces/ 
(‘‘From the rear, if you’re thinking ‘gosh, that looks 
like it would be a great stock’ you’re darn right. As 
my CZ Scorpion Evo is a registered SBR I could 
legally shoulder the Tailhook and, I gotta say, the 
flat back and solid aluminum build make for as 
good of a shoulder stock as anything.’’); sootch00, 
Gear Head Works Tail Hook AR Pistol Brace, 
YouTube (Mar. 16, 2017), https:// 
www.youtube.com/watch?v=FWXXMwa-Xk8; 
Military Arms Channel, B&T GHM9 9mm Pistol 
with Tailhook Brace!, YouTube (Jan. 9, 2018), 
https://www.youtube.com/watch?v=BnEk9PkMu84. 

98 TFB TV, Testing the Upgraded FS1913 Folding 
Brace, YouTube (May 12, 2020), https:// 
www.youtube.com/watch?v=-_VAJordA68 
(individual testing a Ruger PC Charger with 
SBTactical FS1913 folding brace); Pew Pew 
Tactical, Best AR–15 Pistol Braces: Truck Guns 
Ahoy!, YouTube (July 2, 2019), https:// 
www.youtube.com/watch?v=uu2piCz8ThI (stating 
that a firearm with a pistol brace is an alternative 
to building a short-barreled rifle and obtaining a tax 
stamp and reviewing the SB Mini, Shockwave 
Blade, SBM4, SBA4, SBA3, and the SBPDW while 
firing all the firearms from the shoulder); JPRifles, 
SBA3 Pistol Stabilizing Brace—New Product 
Showcase—FEBRUARY 2019, YouTube (Feb. 1, 
2019), https://www.youtube.com/watch
?v=4qaJpDzOyjQ (reviewing the SBA3 stabilizing 
brace demonstrating fired from the shoulder only); 
Ballistic Staff, CZ Scorpion Micro Folder: CZ 
Finally Adds Folding Brace to Popular Pistol, 
Athlon Outdoors Network (Feb. 5, 2020), https:// 
www.ballisticmag.com/cz-scorpion-micro-folder- 
pistol/ (reviewing folding brace on CZ Scorpion 
pistol); ClassicFirearms, You Can Have A Brace On 
A Glock?! (Recover 20/20 Brace), YouTube (July 28, 
2021), https://www.youtube.com/watch?v=se
BxysheK_4 (firing a Glock pistol with a ‘‘stabilizing 
brace’’ from the shoulder); Mrgunsngear Channel, 
SB Tactical SBPDW Review: Best Adjustable Brace 
For AR–15 Pistols?, YouTube (Feb. 24, 2018), 

https://www.youtube.com/watch?v=c9ueVMFK-q0 
(demonstrating SBPDW being fired from the 
shoulder); ClassicFirearms, Manufacturer Review 
SB Tactical, YouTube (Feb. 14, 2022), https:// 
www.youtube.com/watch?v=mC3M8T4lLSM 
(reviewing SBA3, SBA4, SBPDW brace while firing 
from the shoulder and citing prior ATF letter which 
approves incidental shouldering); Mrgunsngear 
Channel, SB Tactical SBA3 vs. SBA4: Which Is The 
Best AR–15 Pistol Brace?, YouTube (Dec. 5, 2019), 
https://www.youtube.com/watch?v=PWBHs2W8bxQ 
(comparing the SBA3 and SBA4 while firing from 
the shoulder); Fire Mountain Outdoors, SB Tactical 
PDW pistol brace overview YouTube (Jan. 23, 2018), 
https://www.youtube.com/watch?v=zPERkIXY2dM 
(demonstrating the SBPDW as intended and 
shouldered); TheGunCollective, I SWEAR IT’S NOT 
A STOCK—FLUX Defense Glock Pistol Brace, 
YouTube (May 17, 2019), https:// 
www.youtube.com/watch?v=4PL5fUYA_sg (firing a 
Glock with a ‘‘stabilizing brace’’ from the shoulder). 

Numerous videos also demonstrate 
individuals using the SB15 and SB47 
‘‘stabilizing brace’’ from the shoulder.94 
Notably, some of these videos 
referenced a 2014 ATF letter in which 
FATD stated that using ‘‘braces’’ 
improperly (i.e., shouldering them) 
would not constitute a design change.95 
In at least one video, an individual 
generally stated that it was lawful to 
shoulder the firearm and he knew what 
the ‘‘stabilizing brace’’ was for, i.e., 
shouldering, but had not said it publicly 
until now because he did not want to be 
‘‘that guy’’ prior to the 2014 letter.96 
These online materials demonstrate a 
general recognition by the firearms 
industry and certain firearms owners 
that a firearm equipped with an SB15 or 
SB47 ‘‘brace’’ included objective design 
features that indicated the firearm is a 
rifle designed and intended to be fired 
from the shoulder, even though such 
weapons had not been manufactured or 
transferred in accordance with the 
requirements of the NFA (depending on 
the barrel length). Numerous other 
online materials for ‘‘stabilizing braces,’’ 
including for Shockwave Blade, Strike 
Industries, and Gear Head Works 
Tailhook, display individuals using 
firearms marketed as pistols but 
shouldered as short-barreled rifles.97 

Additionally, other publications and 
online videos are available regarding the 
use of various ‘‘braces’’ to fire from the 
shoulder, further demonstrating that 
firearms equipped with these ‘‘braces’’ 
were and are being used extensively as 
short-barreled rifles.98 

The firearms industry’s and 
community’s prevalent use of the 
firearms as rifles, as highlighted in these 
videos, underscores why the 
Department has concluded that the 
assessment of whether a firearm falls 
within the statutory definition of a 
‘‘rifle’’ should incorporate the objective 
design features of the firearm. Also, the 
recognition by firearms manufacturers 
and owners that ‘‘stabilizing brace’’ 
devices circumvented the NFA strongly 
supports the Department’s decision to 
re-evaluate its analysis of firearms 
equipped with ‘‘stabilizing braces.’’ 
Accordingly, the Department has 
determined the best approach is not to 
focus solely on stated intent or on the 
possibility that weapons with a ‘‘brace’’ 
might, in some circumstances, be fired 
with one hand. Rather, it is appropriate 
and necessary for the Department to 
clarify through this rulemaking the 
objective design features and other 
factors that indicate when a weapon that 
is equipped with an accessory, 
component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) is 
designed, made, and intended to be 
fired from the shoulder. 

Lastly, the Department notes that 
neither the rule nor the relevant statutes 
ban ‘‘stabilizing braces’’ or the use of 
‘‘stabilizing braces’’ on pistols. Indeed, 
this rule does not impose any new legal 
obligations on owners of ‘‘stabilizing 
braces’’ at all, as any obligations for 
these owners result only from the NFA 
and the GCA. Instead, this rule merely 
conveys more clearly to the public the 
objective design features and other 
factors that indicate a weapon is in fact 
a firearm or short-barreled rifle under 
the relevant statues. Hence, an 
individual may continue to use such a 
device but may be subject to certain 
requirements depending on the 
firearm’s objective design features and 
other factors, as explained in this final 
rule. 
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99 ATF, National Firearms Handbook, sec. 7.2.4.1 
(2009), https://www.atf.gov/firearms/docs/guide/ 
atf-national-firearms-act-handbook-atf-p-53208/ 
download. 

ii. APA—Private Classification Letters 

Comments Received 
Commenters said ATF’s position is 

not clear because of the varying 
interpretations and different responses 
that ATF had provided through private 
letter classifications. They also stated 
that this past inconsistency results in 
the agency undermining its own 
legitimacy when it makes ‘‘a capricious 
and arbitrary change . . . after millions 
of Americans have legally purchased 
[‘stabilizing braces’] with the 
understanding that ATF had approved 
them.’’ Similarly, another commenter 
stated that it is difficult for the public 
to rely on ATF classifications for 
guidance because of the ‘‘vast variations 
in submissions’’ and the fact that ‘‘if 
even the smallest detail is changed 
(such as adding different sights, or a 
different optic), the entire firearm’s 
classification could be inadvertently 
changed.’’ (Quotation marks and 
emphasis omitted.) 

Department Response 
The Department does not agree with 

commenters that publishing this rule is 
arbitrary or capricious even if it results 
in prior classifications being no longer 
valid. As discussed above, ATF makes 
classifications based on the 
configuration of a particular firearm, as 
submitted to ATF, because attempting to 
make more general classifications may 
result in the erroneous application of 
the relevant statutes. There are many 
variations in firearms because of 
differences in weight, length, rear 
surface area, adjustability of a rearward 
attachment, length of pull, and sights or 
scopes, for example. Because private 
letter classifications are dependent on 
the specific configuration of the firearm, 
there may be different classifications for 
each unique firearm submitted, even if 
the weapons are outwardly similar. 
Moreover, some individuals and 
manufacturers were using ATF 
classification letters from a different 
device and applying that classification 
to a new device. This rule informs the 
public of the best interpretation of and 
the proper inquiry under the statutes by 
identifying relevant objective design 
features and other factors that are to be 
considered when determining how the 
statutory provisions apply to firearms 
equipped with ‘‘stabilizing braces’’ or 
other attachments. As discussed in this 
rule and the NPRM, ATF’s review of the 
objective characteristics of the device is 
supported by Federal courts. See 
Brandon, 826 F.3d at 601–02. 
Additionally, ATF is publishing 
information simultaneously with this 
rule that will inform the public of both 

(1) common weapon platforms with 
attached ‘‘stabilizing brace’’ designs and 
(2) examples of commercially available 
firearms equipped with a ‘‘stabilizing 
brace’’ that are short-barreled rifles. 

iii. APA—Reliance by Public 

Comments Received 

According to many commenters, ATF 
has approved the use of ‘‘a shooting 
support with a pistol’’ since at least 
2006, and further, that pistol-braced 
firearms and pistol-brace accessories 
have been widely available and 
approved by ATF for sale since at least 
2012. Commenters stated that millions 
of citizens were relying on ATF’s 
guidance when making their purchase 
and took ATF at its word when the 
agency approved the installation of so- 
called ‘‘stabilizing braces’’ onto firearms 
in 2012. Another commenter contended 
that the proposed rule represented a 
clear change in position for ATF on 
‘‘stabilizing braces.’’ The commenter 
went on to say that ‘‘the Supreme Court 
recently made clear that an agency 
action may be ‘arbitrary and capricious’ 
because it fails to account for the 
reliance interests of those affected by 
the action.’’ See Dep’t of Homeland Sec. 
v. Regents of the Univ. of California, 140 
S. Ct. 1891, 1913–15 (2020) (‘‘Regents’’). 
The commenter argued that the 
proposed rule could put millions of 
otherwise law-abiding Americans in 
danger of Federal criminal prosecution. 

Department Response 

The Department disagrees that the 
rule is arbitrary in that it failed to 
account for the reliance interests of 
those affected by the action. See 
Regents, 140 S. Ct. at 1913–15. In 
Regents, the Supreme Court considered 
the recission of the Deferred Action for 
Childhood Arrivals programs and 
explained that, when an agency changes 
course from longstanding polices, 
reliance interests should be taken into 
account. Id. at 1913 (citing Encino 
Motocars v. Navarro, 579 U.S. 211, 222 
(2016)). The Supreme Court further 
clarified that the agency was not 
required to consider all policy 
alternatives but was required to assess 
whether there were reliance interests, 
determine whether they were 
significant, and weigh any such 
interests against competing policy 
concerns. Id. at 1915. 

While the Department acknowledges 
previous inconsistencies and the 
resulting confusion regarding ATF’s 
private and public guidance on firearms 
equipped with ‘‘stabilizing brace’’ 
devices, ATF never declared that the 
marketing of a device as a ‘‘stabilizing 

brace’’ when equipped on a firearm 
removes that firearm from the ambit of 
the NFA. Additionally, ATF’s private 
classification letters were limited to the 
particular firearm configured with the 
particular device that it received from 
an individual, and its analysis was 
based on the objective design features of 
that device or firearm in addition to 
consideration of the individual’s 
purported intent. Therefore, an 
individual’s reliance on a classification 
for another person’s device or firearm 
transfers the agency’s specific analysis 
to a different context and hence is 
misplaced. Similarly, an individual’s 
reliance on the statements of a 
‘‘stabilizing brace’’ manufacturer or a 
firearms manufacturer—especially 
statements that may misrepresent the 
government’s position—does not 
represent reliance on a government 
policy and hence is misplaced. The 
Department also notes that commenters 
are mistaken in their assertion that ATF 
has approved the use of ‘‘a shooting 
support with a pistol’’ since at least 
2006. ATF’s first response to an inquiry 
about ‘‘stabilizing’’ braces was in 2012, 
as described in section II.B of this 
preamble. 

As it pertains to an individual’s 
reliance on prior classification letters, 
ATF has notified the public that 
‘‘classifications are subject to change if 
later determined to be erroneous or 
impacted by subsequent changes in law 
or regulations.’’ 99 As previously 
discussed, ATF has discretion to correct 
its erroneous interpretations and rectify 
a firearms classification error, as 
occurred in many of ATF’s ‘‘stabilizing 
brace’’ classifications. Thus, because of 
ATF’s inherent discretion to correct its 
erroneous interpretations, and because 
ATF has explicitly provided notice that 
it has such discretion, any potential 
reliance interest is reduced. 

Moreover, contrary to the assumption 
of commenters, this rule bans nothing. 
The Department has provided several 
courses of conduct that a person in 
possession of a firearm that is regulated 
by the NFA may select, including 
registration of the device in the NFRTR 
within a defined time period, which 
would permit an individual to lawfully 
possess the firearm. Additionally, the 
individual may reconfigure the firearm 
to remove it from the scope of the NFA 
(e.g., the removal and replacement of a 
barrel of less than 16 inches with a 
longer barrel) and maintain possession 
of the firearm. These alternatives 
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100 See, e.g., Emily Davies, Tim Craig, and 
Hannah Natanson, Ex-girlfriend Says Dayton 
Shooter Heard Voices, Talked about ‘dark, evil 
things’, The Washington Post (Aug. 5, 2019) https:// 
www.washingtonpost.com/national/police-chief-it- 
seems-to-defy-believability-that-dayton-shooter- 
would-kill-his-own-sister/2019/08/05/920a895c- 
b79e-11e9-b3b4-2bb69e8c4e39_story.html (‘‘Dayton 
police spokeswoman Cara Zinski-Neace said 
Monday that Betts had modified his weapon so that 
he could stabilize it on his shoulder while firing. 
Betts had a ‘pistol version’ of an AR–15-style rifle, 
she said, not designed to be shouldered. But Betts 
added a brace.’’); Melissa Macaya et al., 10 killed 
in Colorado grocery store shooting, CNN (updated 
Mar. 23, 2021), https://www.cnn.com/us/live-news/ 
boulder-colorado-shooting-3-23-21/h_
0c662370eefaeff05eac3ef8d5f29e94 (reporting that 
the firearm used in a shooting that killed 10 was 
an AR–15 pistol with an ‘‘arm brace’’). 

101 See supra note 67. 

demonstrate that the Department has 
considered the reliance interests of 
individuals and that any impact of this 
rule on individuals’ perceived reliance 
interests will be minimal. 

It is true that ‘‘the APA requires an 
agency to provide more substantial 
justification when . . . its prior policy 
has engendered serious reliance 
interests that must be taken into 
account.’’ Perez v. Mortg. Bankers Ass’n, 
575 U.S. 92, 106 (2015) (quoting FCC v. 
Fox Television Stations, Inc., 556 U.S. 
502, 515, (2009)). But in light of the 
options provided for compliance with 
the relevant statutes, the alleged 
reliance interest is minimal. The only 
interest identified is the avoidance of 
the NFA’s making and transfer taxes, 
but these taxes will not be applied 
retroactively. Thus, any potential 
reliance interests are minimal because, 
in its enforcement discretion, the 
Department has determined that 
individuals and FFLs will not be 
required to pay these taxes. And any 
interest in avoiding the minor burden 
associated with registration of a rifle is 
also not significant. That is both because 
of the minimal time and expense 
required for registration and because 
possession of an unregistered rifle 
violates the law. See Regents, 140 S. Ct. 
at 1914 (noting that the Department of 
Homeland Security could have properly 
found that ‘‘reliance interests in benefits 
that [the agency] views as unlawful are 
entitled to no or diminished weight’’). 
After carefully considering possible 
reliance interests, the Department thus 
finds that any reliance interests are 
outweighed by the need to properly and 
consistently apply the relevant statutes. 

Moreover, an individual’s reliance on 
ATF’s prior positions cannot outweigh 
the effective enforcement of Federal 
firearms laws pursuant to the best 
interpretation of the plain language of 
the relevant statutes. Here, the 
Department seeks to inform the public 
of the objective criteria and other factors 
it will consider to determine when a 
firearm is designed, made, and intended 
to be fired from the shoulder so that the 
Department can effectively enforce the 
NFA and GCA and protect public safety. 
As discussed in this preamble, the NFA 
and GCA regulate short-barreled rifles 
by imposing additional tax, interstate- 
transportation, and interstate-transfer 
restrictions because Congress deemed 
them to be dangerous and unusual 
weapons. If certain firearms equipped 
with ‘‘stabilizing brace’’ devices are 
short-barreled rifles under the statutory 
definition, then the Department cannot 
permit the proliferation of the weapons 
in circumvention of the NFA. 

iv. APA—Lack of Data 

Comments Received 

Several commenters highlighted a 
lack of data to justify the rule and said 
that ATF ‘‘provides no proof that these 
weapons are being fired from the 
shoulder.’’ For example, one commenter 
stated the rule did not provide any 
analysis on the frequency with which 
pistol-braced firearms or short-barreled 
shotguns are being used in crime in 
order to justify the rule. 

Department Response 

The Department disagrees that there is 
a lack of data to justify the rule. 
Because, as discussed above, short- 
barreled rifles are among firearms 
historically considered by Congress to 
be unusual and dangerous, the agency is 
required to implement the NFA and 
ensure that firearms are properly 
classified and regulated. As discussed in 
the NPRM, there have been at least two 
mass shooting incidents where the 
shooters reportedly shouldered their 
weapons by using purported 
‘‘stabilizing braces’’ as stocks,100 killing 
a total of 19 people.101 The Department 
need not wait for such incidents to 
become more frequent before taking 
steps to stop them. See, e.g., Stilwell v. 
Off. of Thrift Supervision, 569 F.3d 514, 
519 (DC Cir. 2009) (‘‘[A]gencies can, of 
course, adopt prophylactic rules to 
prevent potential problems before they 
arise. An agency need not suffer the 
flood before building the levee.’’) 
Further, as mentioned in section 
IV.A.2.a of this preamble, ATF has 
traced numerous firearms equipped 
with a ‘‘stabilizing brace’’ in connection 
with crimes in recent years, suggesting 
that weapons with ‘‘brace’’ devices are 
being used to commit crimes even apart 
from highly publicized incidents such 
as those in Boulder and Dayton. 

d. Violates the Americans with 
Disabilities Act (‘‘ADA’’) or the 
Rehabilitation Act of 1973 

Comments Received 
Many commenters asserted that this 

rule violates the ADA or the 
Rehabilitation Act of 1973 and deprives 
thousands of gun owners who have 
disabilities from the joy of shooting 
their lawfully owned firearms. 
Specifically, commenters stated that 
‘‘ATF is prohibited from making such 
discriminatory rules under [ the ADA]’’ 
and that section 504 provides in part 
that ‘‘no qualified individual with a 
disability . . . shall be excluded from, 
denied the benefits of, or be subjected 
to discrimination under’’ any program 
or activity that . . . is conducted by any 
Executive agency. Several other 
commenters stated that ‘‘stabilizing 
braces’’ were first made and submitted 
for classification to assist persons with 
disabilities, and that ATF did not 
consider the impact the rule would have 
on disabled Americans. Another 
commenter stated that ATF’s 
rulemaking, i.e., the purported 
‘‘activity’’ conducted by an Executive 
agency, ‘‘discriminates against disabled 
persons by arbitrarily limiting design 
characteristics [of ‘braced’ pistols] that 
enhance the effectiveness of the brace 
design for the disabled person.’’ The 
commenter stated that there is no 
evidence that any of the restrictions— 
weight, adjustability, sights, overall 
length, length of pull—were determined 
after consideration of the needs of the 
disabled community and that these 
restrictions would adversely impact the 
disabled community, deny them the 
benefit of the product intended for 
them, and discriminate against them in 
violation of the ADA. 

Other commenters said this rule 
would limit the future availability of 
‘‘stabilizing braces’’ to the disabled 
community if the effect of the rule is to 
reclassify millions of ‘‘stabilizing 
brace’’-equipped pistols as being subject 
to the NFA. 

Department Response 
The Department disagrees with 

commenters that the rule would violate 
the ADA. As an initial matter, the ADA 
applies to State and local governments; 
it does not apply to the Executive 
Branch of the Federal Government. See 
42 U.S.C. 12131(1) (defining ‘‘public 
entity’’ as any State or local government; 
any department, agency, special 
purpose district, or other 
instrumentality of a State or States or 
local government; and the National 
Railroad Passenger Corporation, and any 
commuter authority). Accordingly, 
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because ATF is a Federal agency that is 
not subject to the ADA, the commenters’ 
assertion that this regulation would 
violate the ADA is incorrect. In 
addition, commenters’ ADA objections 
to the rule are misplaced because the 
rule does not itself ban or regulate any 
particular devices; instead, the rule 
articulates the Department’s best 
interpretation of the relevant statutory 
provisions, which are the source of any 
restrictions or regulations on certain 
firearms. 

In contrast to the ADA, the 
Rehabilitation Act of 1973 does apply to 
the Federal Government. However, this 
rule likewise does not violate that Act. 
Section 504 of the Rehabilitation Act 
prohibits the discrimination ‘‘solely by 
reason of disability’’ in Federally 
conducted programs and activities. 29 
U.S.C. 794(a). The Rehabilitation Act 
‘‘requires that people who are disabled 
within the meaning of the Act have 
meaningful access to the federal 
government’s programs or activities.’’ 
National Ass’n of the Deaf v. Trump, 
486 F. Supp. 3d 45, 57 (D.D.C. 2020) 
(quotation marks omitted). The 
‘‘relevant inquiry is whether those with 
disabilities are as a practical matter able 
to access benefits to which they are 
legally entitled.’’ Id. (quotation marks 
omitted). As applied here, the 
classification of a firearm is not a 
‘‘program or activity’’ as defined in 
section 794(b) of the Act. See 29 U.S.C. 
794(b) (listing covered programs and 
activities). Second, no one is legally 
entitled to violate the NFA. Third, as 
explained below, neither the statute nor 
the rule denies or impedes anybody 
meaningful access to anything. 

This rule does not restrict the use of 
a ‘‘stabilizing brace.’’ A weapon with a 
‘‘stabilizing brace’’ may be possessed 
without any NFA restrictions if that 
weapon falls outside the NFA’s 
definition of ‘‘firearm,’’ (e.g., the 
weapon is not designed, made, and 
intended to be fired from the shoulder); 
thus, even after issuance of this rule, 
persons with disabilities will be able to 
purchase and use certain ‘‘stabilizing 
braces’’ without regulation under the 
NFA. Moreover, even a weapon with a 
‘‘stabilizing brace’’ that falls within the 
definition of ‘‘firearm’’ in the NFA may 
be possessed and used if the statutory 
requirements are followed. All 
individuals who possess such a firearm 
may register that firearm in the NFRTR. 
There are other options available, 
discussed in section V.B of this 
preamble, for all individuals affected by 
the NFA’s restrictions so they can 
continue to use a ‘‘stabilizing brace’’ 
while remaining in compliance with the 
law. 

Finally, persons with disabilities are 
not denied benefits or subject to 
discrimination under this rule ‘‘solely 
by reason of their disability.’’ This rule 
articulates the Department’s best 
interpretation of the relevant statutory 
provisions, and ATF interprets and 
uniformly applies those provisions to 
every person. Notably, it appears that no 
commenter provided any specific 
information to suggest that this rule, or 
the NFA’s requirements, would cause 
qualified individuals with disabilities, 
solely by reason of their disability, to be 
excluded from the participation in, 
subjected to discrimination under, or 
denied the benefits of any program or 
activity of ATF. Accordingly, there is 
nothing in the record to suggest that this 
rule would raise concerns under the 
Rehabilitation Act of 1973, and the 
Department disagrees that this rule 
‘‘adversely impact[s] the disabled 
community, or [denies] them the benefit 
of the product intended for them.’’ 

2. Definition of ‘‘Rifle’’ 

Comments Received 

The Attorney General of Ohio stated 
that DOJ’s interpretation of ‘‘rifle’’ was 
arbitrary and had no basis in the 
statutory text. Another commenter 
argued that the definitions of ‘‘rifle’’ in 
the GCA and NFA are inconsistent and 
that ATF’s interpretation in the NPRM 
confuses the existing regulations by 
introducing arbitrary and subjective 
factors. Thus, the commenters stated 
that ATF’s claim of having proposed 
this rule to ‘‘clarify when a rifle is 
intended to be fired from the shoulder’’ 
is impossible to decipher. One 
commenter also stated that ATF’s claim 
of clarifying when a rifle is intended to 
be fired from the shoulder is misleading 
to the public, and, thus, the public 
would misunderstand the purpose of 
the rule. The same commenter stated 
that there was no need for this 
purported amendment of the statutory 
definition of ‘‘rifle,’’ as the rule should 
focus on approving or disapproving 
‘‘stabilizing braces. Another commenter 
noted that the term ‘‘peripheral 
accessories’’—a term used in the 
proposed regulatory text—lacked a 
proper definition. 

Department Response 

The Department respectfully disagrees 
with the characterization that this 
interpretation of the term ‘‘rifle’’ is 
arbitrary and without statutory basis. 
Congress, in drafting the GCA and NFA, 
purposefully defined ‘‘rifle’’ broadly. 
Specifically, the GCA defines the term 
‘‘rifle’’ as ‘‘a weapon designed or 
redesigned, made or remade, and 

intended to be fired from the shoulder 
and designed or redesigned and made or 
remade to use the energy of an explosive 
to fire only a single projectile through a 
rifled bore for each single pull of the 
trigger.’’ 18 U.S.C. 921(a)(7). The NFA 
defines the term ‘‘rifle’’ as ‘‘a weapon 
designed or redesigned, made or 
remade, and intended to be fired from 
the shoulder and designed or redesigned 
and made or remade to use the energy 
of the explosive in a fixed cartridge to 
fire only a single projectile through a 
rifled bore for each single pull of the 
trigger, and shall include any such 
weapon which may be readily restored 
to fire a fixed cartridge.’’ 26 U.S.C. 
5845(c). Despite slightly different 
wording, both statutes share a common 
focus in defining the term ‘‘rifle’’ in that 
whether a weapon is a rifle depends 
primarily on whether it is designed, 
made, and intended to be fired from the 
shoulder. This rule provides a clear 
explanation and guidance to both 
individual owners and manufacturers 
regarding the objective design features 
and other factors that indicate whether 
a firearm equipped with a ‘‘stabilizing 
brace’’ or other rearward attachment is 
a ‘‘rifle’’ designed, made, and intended 
to be fired from the shoulder. 

Likewise, the Department disagrees 
with commenters that it is misleading 
the public when it claims that the 
purpose of the rule is to clarify when a 
rifle is designed, made, and intended to 
be fired from the shoulder. Due to 
inconsistent advice regarding how the 
use of a ‘‘stabilizing brace’’ device 
affected a classification and the 
resulting public confusion on the proper 
application of the NFA and GCA to 
firearms with ‘‘stabilizing braces,’’ as 
described in the NPRM and this final 
rule, the Department seeks to inform the 
industry and public on the best 
interpretation regarding when ‘‘a 
firearm is designed . . . , made . . . , 
and intended to be fired from the 
shoulder’’ within the meaning of the 
relevant statutory terms. 

Also, the Department disagrees that 
there is no need to clarify the term 
‘‘rifle’’ and that ATF should focus on 
only approving or disapproving 
‘‘stabilizing braces.’’ As described 
earlier, the GCA and NFA regulate 
‘‘firearms’’ and generally do not regulate 
the classification or use of individual 
components or accessories, standing 
alone. Accordingly, ATF generally does 
not classify components or accessories, 
unconnected to a particular firearm, 
under the GCA and NFA. However, 
components or accessories, when 
attached to a firearm, can affect the 
classification of a firearm because: (1) a 
component or an accessory’s likely use 

VerDate Sep<11>2014 19:00 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00033 Fmt 4701 Sfmt 4700 E:\FR\FM\31JAR3.SGM 31JAR3kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
U

LE
S

3



6510 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

102 Regarding the use of the term ‘‘accessory’’ in 
this rule, see supra note 35. For purposes of the 
AECA, ATF has consulted the definition of 
‘‘accessory’’ found in 22 CFR 121.8, which is part 
of the International Traffic in Arms Regulations 
administered by the Department of State. 

in the general community may be 
relevant in assessing the manufacturer’s 
or maker’s purported intent with respect 
to the design of a firearm; and (2) the 
design of a component or an accessory 
may result in a firearm falling within a 
particular statutory definition. Two 
examples would be: (1) the attachment 
of a secondary forward grip to a 
‘‘pistol,’’ where the resulting firearm 
would no longer be designed to be held 
and fired with a single hand; and (2) a 
wallet holster where the handgun can be 
fired while inserted, thus changing the 
classification of these handguns into an 
‘‘any other weapon.’’ See 26 U.S.C. 
5845(e). A ‘‘stabilizing brace,’’ of which 
there are many variations, is another 
example of an attachment that may 
affect the classification of the firearm to 
which it is attached. The question, 
however, remains whether the firearm 
as configured with the ‘‘brace’’ device is 
designed, made, and intended to be 
fired from the shoulder, even if the 
‘‘stabilizing brace’’ has an alternate use 
that effectuates single-handed firing. 

The rule’s amendment to the 
definition of ‘‘rifle’’ does not use the 
term ‘‘accessory,’’ and therefore the 
definition of that term is irrelevant to 
this rule. Nonetheless, if the term 
‘‘accessory’’ is relevant, the Department 
maintains it would not be necessary to 
further provide a definition for this 
term.102 

3. ATF Worksheet 4999 

a. General Opposition to Worksheet 
4999 

Comments Received 
There was general dissatisfaction with 

the proposed Worksheet 4999. Several 
commenters claimed that the worksheet 
was designed in such a way that the 
average person would not know if their 
handgun with an attached ‘‘stabilizing 
brace’’ was an NFA firearm without first 
obtaining a determination from FATD. 
Many commenters stated that they 
found the worksheet not only to be 
confusing and overly complex to 
determine if their firearm with a ‘‘brace’’ 
device is a rifle, but also that the 
worksheet was ‘‘rife with factual 
errors.’’ The Ohio Attorney General 
argued that ‘‘the brace itself is not a 
‘weapon,’ ’’ so it ‘‘cannot be a rifle on its 
own,’’ and another commenter stated 
‘‘ATF has clearly approached this 
problem solely from the standpoint of a 
short-barreled rifle and has not 

examined what features are useful for a 
pistol.’’ Generally, commenters did not 
understand the reasoning behind 
Worksheet 4999, with one commenter 
stating that ‘‘[i]f the act of shouldering 
a pistol does not make it a [short- 
barreled rifle], why does it matter 
whether the stabilizing brace design 
encourages, discourages, or prevents 
shouldering?’’ They also claimed that 
the worksheet, which followed a 
complex, mathematical formula, was a 
radical departure from the GCA’s 
definition of ‘‘rifle.’’ One commenter 
said that ATF ‘‘make[s] a weak 
argument on how to objectively 
categorize pistols with braces versus 
[short-barreled rifles].’’ 

One commenter argued that the 
proposed rule and Worksheet 4999 
focused on factors that assess grip rather 
than factors that assess shouldering. By 
focusing on grip, the commenter argued, 
ATF’s reasoning is ‘‘divorced from 
statutory text.’’ The commenter argued 
that it unreasonable and unfair for ATF 
to adopt a rule that weighs indicia that 
braced pistols may be fired with two 
hands as evidence that the braced 
pistols are NFA firearms or GCA short- 
barreled rifles. 

Department Response 
As stated in the NPRM, the proposed 

Worksheet 4999, including the points 
assigned to each criterion, was intended 
to facilitate the evaluation by 
individuals or members of the industry 
of whether a weapon incorporating a 
purported ‘‘stabilizing brace’’ created a 
rifle and, possibly, a short-barreled rifle 
under the GCA and NFA. Worksheet 
4999 was intended to ensure uniform 
consideration and application of the 
statutory definition of those terms. 
Based on the comments received, the 
Department agrees that the proposed 
Worksheet 4999 and point system did 
not achieve these intended purposes. 
The Department acknowledges 
commenters’ concerns that the proposed 
worksheet was confusing and complex 
but disagrees that the worksheet was 
‘‘rife with factual errors.’’ The 
background section, above, highlights 
the objective characteristics considered 
in ATF’s prior evaluations, including 
the weight of the firearm, the length of 
pull, the adjustability of the device 
attached to the firearm, the existence of 
a forward grip, and other accessories. 
The Department acknowledges in this 
rule that it had incorrectly included in 
the proposed regulatory changes some 
design characteristics that are not 
indicative of whether a firearm is 
designed and intended to be fired from 
the shoulder. As described in this rule, 
the relevant inquiry under the NFA and 

GCA for the definition of ‘‘rifle’’ is 
whether the firearm is designed, made, 
and intended to be fired from the 
shoulder. 

In this regard, the Department agrees 
with commenters like SB Tactical who 
argued that the NPRM and the 
worksheet improperly assessed gripping 
the firearm with one hand rather than 
assessing factors for shouldering the 
firearm because gripping with one hand 
is not relevant to the statutory inquiry 
of ‘‘rifle.’’ Indeed, the Department agrees 
that the proposed analysis in the NPRM, 
vis-à-vis Worksheet 4999, continued to 
use the analysis from prior 
classifications that placed improper 
weight on whether the ‘‘stabilizing 
brace’’ at issue could be used as a 
‘‘brace’’ to support single-handed fire, 
even if the objective design features of 
the firearm equipped with the ‘‘brace’’ 
indicated the weapon had been 
designed, made, and intended to be 
fired from the shoulder. In light of the 
comments, the final rule identifies and 
selects from the NPRM only those 
features that are relevant in determining 
whether a firearm is designed, made, 
and intended to be fired from the 
shoulder under the GCA and NFA. 
Therefore, design characteristics from 
the proposed Worksheet 4999 (e.g., 
stabilizing support or configuration, 
presence of hand stops and secondary 
grips, and presence of a bipod) are not 
included in this rule because they are 
not relevant to determine whether a 
firearm is designed, made, and intended 
to be fired from the shoulder. 

The Department also agrees with 
commenters that a ‘‘stabilizing brace’’ 
itself is not a weapon, and therefore the 
Department updates the regulation to 
reflect how the ATF now classifies a 
firearm for purposes of the GCA and 
NFA—i.e., by assessing the firearm with 
the attached ‘‘brace’’ device as a whole. 
The Department disagrees that ‘‘ATF 
has clearly approached this problem 
solely from the standpoint of a short- 
barreled rifle and has not examined 
what features are useful for a pistol.’’ 
After careful review and consideration, 
ATF recognizes that many prior 
classifications incorrectly weighed the 
utility of the purported ‘‘stabilizing 
brace’’ to allow for effective one-handed 
firing. The Department has determined, 
however, that the best interpretation of 
the statutory definitions requires an 
assessment that goes beyond the 
effectiveness of a ‘‘stabilizing brace’’ 
device for single-handed firing. The 
Department’s interpretation of the 
statutes, as reflected in this rule, focuses 
on the objective design features of the 
firearm and the attached ‘‘stabilizing 
brace’’ to ensure that applying that 
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interpretation properly classifies 
firearms that are designed, made, and 
intended to be fired from the shoulder 
as ‘‘rifles,’’ even if such weapons might 
also be capable of one-handed fire. 
Because the Department has determined 
that the best interpretation of the statute 
calls for an assessment of whether the 
manufacturer’s stated intent is 
consistent with the objective design 
features of the firearm, this rule also 
includes consideration of marketing or 
promotional materials and likely use of 
the weapon in the general community 
among the factors to be considered in 
determining whether a weapon is 
designed and intended to be fired from 
the shoulder. 

In clarifying the definition of ‘‘rifle,’’ 
this rule states that the term ‘‘designed 
or redesigned, made or remade, and 
intended to be fired from the shoulder’’ 
shall include a weapon that is equipped 
with an accessory, component, or other 
rearward attachment (e.g., a ‘‘stabilizing 
brace’’) that provides surface area that 
allows the weapon to be fired from the 
shoulder, provided other factors, as 
listed below, indicate that that the 
weapon is designed, made, and 
intended to be fired from the shoulder: 

(i) whether the weapon has a weight 
or length consistent with the weight or 
length of similarly designed rifles; 

(ii) whether the weapon has a length 
of pull, measured from the center of the 
trigger to the center of the shoulder 
stock or other rearward accessory, 
component or attachment (including an 
adjustable or telescoping attachment 
with the ability to lock into various 
positions along a buffer tube, receiver 
extension, or other attachment method), 
that is consistent with similarly 
designed rifles; 

(iii) whether the weapon is equipped 
with sights or a scope with eye relief 
that require the weapon to be fired from 
the shoulder in order to be used as 
designed; 

(iv) whether the surface area that 
allows the weapon to be fired from the 
shoulder is created by a buffer tube, 
receiver extension, or any other 
accessory, component, or other rearward 
attachment that is necessary for the 
cycle of operations; 

(v) the manufacturer’s direct and 
indirect marketing and promotional 
materials indicating the intended use of 
the weapon; and 

(vi) information demonstrating the 
likely use of the weapon in the general 
community. 

The Department believes that the 
rule’s final regulatory text reflects the 
best interpretation of the statutory text. 

The objective design features in this 
rule are taken from the NPRM and also 

can be identified on the proposed ATF 
Worksheet 4999, as discussed below. 

(1) Final Rule: Surface area that 
allows the weapon to be fired from the 
shoulder. 

Because both the GCA and NFA 
define a ‘‘rifle’’ as a weapon ‘‘designed 
. . . , made . . . , and intended to be 
fired from the shoulder,’’ the 
Department believes that a weapon 
equipped with a ‘‘brace’’ or other 
rearward attachment must first satisfy 
the requirement that it have surface area 
that allows for the weapon to be fired 
from the shoulder. A firearm that does 
not have surface area that allows for the 
weapon to be fired from the shoulder 
cannot qualify as a rifle. 

The NPRM discussed the objective 
design feature of ‘‘surface area’’ and 
explained that some ‘‘stabilizing braces’’ 
provide larger, more substantial surface 
area to shoulder the firearm, while some 
‘‘stabilizing braces’’ may provide less 
surface area. 86 FR at 30832. The NPRM 
discussed this factor in the context of 
the proposed Worksheet 4999, which 
included relevant subsections under 
Section II (Accessory Characteristics) 
and Section III (Configuration of 
Weapon). These subsections assessed 
points for the surface area provided by 
a ‘‘brace’’ device to shoulder a weapon 
and the attachment method of the 
‘‘brace’’ on a firearm. The NPRM 
explained that the attachment method of 
the ‘‘stabilizing brace’’ provides insight 
as to how the firearm is intended to be 
used because material that extends the 
rear of the firearm toward the shooter 
serves as surface area that allows for 
shouldering the weapon and increases a 
firearm’s length of pull. Id. at 30831, 
30833. Accordingly, this rule 
incorporates these concepts from the 
NPRM and proposed worksheet—the 
attachment method of the accessory and 
the surface area—under the objective 
design feature of ‘‘surface area’’ so that 
an assessment of whether a weapon that 
is equipped with an accessory or 
rearward attachment provides surface 
area that allows the weapon to be fired 
from the shoulder shall be the first step 
in determining that a weapon is rifle 
designed, made, and intended to be 
fired from the shoulder. In making the 
determination of whether surface area 
‘‘allows’’ for shoulder firing, ATF will 
not attempt to precisely measure the 
surface area or make the determination 
based on the existence of any minimum 
surface area. Instead, ATF will consider 
whether there is any surface area on the 
firearm that can be used to shoulder fire 
the weapon. If the firearm includes 
surface area that can be used for 
shoulder firing the weapon, the weapon 
potentially qualifies as a ‘‘rifle’’; in 

contrast, if the weapon does not include 
such surface area, then it does not 
qualify as a ‘‘rifle.’’ To assess whether 
a potential rifle is in fact a rifle, ATF 
would then consider the other factors 
described below. 

(2) Final Rule: Weight and length 
consistent with the weight and length of 
rifles. 

This rule identifies weight and length 
as one of several objective design 
features in considering whether a 
firearm is designed, made, and intended 
to be fired from the shoulder. This factor 
is drawn from the NPRM, where the 
Department considered weight and 
length as a prerequisite for whether a 
‘‘stabilizing brace’’ would be effective in 
stabilizing a firearm or whether the 
firearm would be too heavy to be fired 
from one hand. Id. at 30831, 30834. The 
NPRM stated that a firearm equipped 
with a ‘‘stabilizing brace’’ that was of a 
certain weight and within a length range 
equipped with a ‘‘stabilizing brace’’ 
would be a rifle because otherwise the 
firearm would be too heavy to be held 
by one hand. Id. Section I of the 
worksheet included the conditions for 
meeting the weight and length 
requirements. Id. at 30831. The weight 
of the firearm was again considered in 
Section III of the worksheet under 
peripheral accessories, where points 
were assessed if the weapon as 
configured weighed over 120 ounces. Id. 
at 30834. However, in response to 
comments pointing out that these 
lengths and weights were not 
necessarily dispositive of whether a 
firearm is intended to be fired from the 
shoulder, this rule considers the weight 
and length of a firearm equipped with 
a ‘‘brace’’ device against the weight and 
length of similarly designed rifles as a 
factor that can confirm whether a 
firearm, which has a rearward 
attachment that provides surface area 
for shouldering, is in fact a rifle. 

(3) Final Rule: A length of pull, 
measured from the center of the trigger 
to the center of the shoulder stock or 
other rearward accessory, component, or 
attachment (including an adjustable or 
telescoping attachment with the ability 
to lock into various positions along a 
buffer tube, receiver extension, or other 
attachment method), that is consistent 
with similarly designed rifles. 

The rule incorporates length of pull as 
an objective design feature from the 
NPRM because, as explained in the 
NPRM, it is a common measurement of 
firearms that describes the distance 
between the center of the firearm’s 
trigger and the rear center of the 
shoulder stock. Id. at 30833. A shoulder- 
fired weapon generally will have a 
length of pull that allows the placement 
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of the firearm’s shouldering device 
against the shooter’s shoulder while also 
ergonomically allowing the shooter to 
engage the firearm’s trigger. The NRPM 
provided length of pull measurements 
consistent with shoulder-fired weapons 
and the Worksheet 4999 included a 
Length of Pull subsection under Section 
III (Configuration of Weapon). Id. at 
30831. The NPRM also explained that 
the attachment method of the 
‘‘stabilizing brace’’ provides insight as 
to how the firearm is intended to be 
used because material that extends the 
rear of the firearm towards the shooter 
serves as a shouldering device by 
increasing a firearm’s length of pull. Id. 
at 30833. The Worksheet 4999 assessed 
two points for ‘‘Extended AR-type Pistol 
Buffer Tube,’’ ‘‘Inclusion of Folding 
Adapter to extend length of pull,’’ and 
‘‘Use of ‘spacers’ to extend length of 
pull.’’ Id. at 30831. 

The length of pull feature 
encompasses the inclusion on the 
weapon of an adjustable or telescoping 
attachment with the ability to lock in 
various positions. This feature was 
described in the NPRM, which noted 
that adjustability is a characteristic 
commonly associated with shoulder 
stocks and a significant indicator that 
the device is designed and intended to 
be shouldered. Id. at 30832. Section II 
(Accessory Characteristics) of the 
worksheet included a subsection for 
adjustability. Id. at 30830. Additionally, 
Section III (Configuration of Weapon) of 
the worksheet assessed one point for a 
weapon that incorporates an ‘‘AR-type 
Pistol Buffer Tube with Adjustment 
Notches (KAK-type),’’ ‘‘Adjustable Rifle 
Tube,’’ and ‘‘Adjustable PDW-type 
guide rails.’’ Id. at 30831. An adjustable 
or telescoping attachment with the 
ability to lock into various positions 
along the rear of the firearm allows an 
individual to adjust a firearm’s surface 
area toward the shooter and permits the 
shooter to place pressure on the rear of 
the device when firing the weapon 
without the device or attachment sliding 
forward. 

This rule therefore clarifies that the 
objective design feature to be considered 
is length of pull that is consistent with 
similarly designed rifles, as measured 
from the center of the trigger to the 
center of the shoulder stock or other 
rearward accessory. This consideration 
necessarily includes whether the 
accessory is an adjustable or telescoping 
attachment with the ability to lock into 
various positions because an adjustable 
length of pull allows a shooter to 
exercise better control, improve 
accuracy, and maintain comfort when 
shooting based on the shooter’s body or 
shooting preferences. 

(4) Final Rule: Sights or scopes with 
eye relief that require shouldering of the 
firearm in order to be used as designed. 

The final rule draws from the NPRM 
the concept that certain installed sights 
or scopes are indicators of intended use 
of firearm with an attached ‘‘stabilizing 
brace.’’ Id. at 30834. The worksheet 
identified some types of sights that are 
only partially usable when firing the 
weapon with one hand. Sights that can 
only be used effectively when the 
weapon is shouldered were assigned 
more points on the worksheet. Id. For 
example, the Worksheet 4999 assessed 
one point for the ‘‘Presence of Rifle-type 
Back-up/Flip-up Sights/Or no sights’’; 
two points for the ‘‘Presence of Reflex 
Sight with FTS Magnifier w/Limited 
Eye Relief’’; and four points for the 
‘‘Presence of a Sight/Scope with Eye 
Relief Incompatible with one-handed 
fire.’’ Id. at 30831. For the final 
regulatory text, rather than list some 
specific types of sights or scopes, as 
attempted in the worksheet, the 
Department determined that the 
relevant inquiry for this objective design 
feature is whether the weapon is 
equipped with sights or a scope with 
eye relief that require the weapon to be 
fired from the shoulder in order to be 
used as designed. Sights or scopes that 
cannot be used without shouldering the 
weapon indicate that the firearm is 
designed, made, and intended to be 
fired from the shoulder. 

(5) Final Rule: Necessary for the cycle 
of operations of the firearm. 

The rule provides that ATF may also 
consider whether the surface area that 
allows the weapon to be fired from the 
shoulder is created by a buffer tube, 
receiver extension, component, or other 
rearward attachment that is necessary 
for the cycle of operations (i.e., to expel 
a projectile by the action of an 
explosive). This consideration is drawn 
from the NPRM and the proposed 
Worksheet 4999, which assessed two 
points for ‘‘Extended AR-type Pistol 
Buffer Tube,’’ ‘‘Inclusion of Folding 
Adapter extending length of pull,’’ and 
‘‘Use of ‘Spacers’ to extend length of 
pull.’’ Id. at 30831. These extensions 
provide additional material to the 
firearm that is not required for the cycle 
of operations and, therefore, can be an 
indicator the firearm is designed, made, 
and intended to be fired from the 
shoulder. In contrast, material on a 
firearm that extends the rear surface 
area of the firearm toward the shooter 
but is required for the cycle of 
operations, such as an AR-type pistol 
with a standard 6 to 6–1⁄2 inch buffer 
tube, may be an indicator that the 
firearm is not be designed, made, and 
intended to be fired from the shoulder. 

Even if a weapon is equipped with an 
accessory, component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
shouldering of the weapon, under the 
rule, whether the accessory, component, 
or other rearward attachment is 
necessary for the cycle of operations 
needs to be considered in determining 
whether a firearm is designed, made, 
and intended to be fired from the 
shoulder. 

(6) Final Rule: Consideration of 
marketing or promotional materials and 
likely use of the weapon in the general 
community. 

In addition, the NPRM discussed how 
ATF looks to a weapon’s objective 
design features that can confirm or 
undermine the manufacturer’s stated 
intent. Id. at 30827. The NPRM also 
provided, that ‘‘regardless of the points 
accrued’’ on the Worksheet 4999, 
‘‘efforts to advertise, sell, or otherwise 
distribute ‘short-barreled rifles’ as such 
will result in a classification as a 
‘rifle’. . . because there is no longer any 
question that the intent is for the 
weapon to be fired from the shoulder.’’ 
Id. at 30834; see also id. at 30829 
(noting that certain firearms would not 
be classified as rifles ‘‘unless there [was] 
evidence that the manufacturer or maker 
expressly intended to design the 
weapon to be fired from the shoulder’’). 
The rule, therefore, clarifies that 
marketing or promotional materials 
indicating the intended use of the 
weapon and any information 
demonstrating how the weapon with the 
attachment is likely to be used by the 
general community shall also be 
considered in determining whether the 
weapon is designed, made, and 
intended to be fired from the shoulder. 
These factors are considered in 
conjunction with the objective design 
features of the firearm equipped with a 
‘‘stabilizing brace’’ to determine 
whether the firearm is designed, made, 
and intended to be fired from the 
shoulder. 

The remainder of this section explains 
the comments received on the proposed 
Worksheet 4999 and point system and 
elaborates on the objective design 
features and other factors relevant in the 
determination of whether a weapon is a 
rifle. The Department also notes that, 
because prior ATF classifications of 
firearms equipped with a ‘‘brace’’ device 
did not all employ this correct 
understanding of the statutory terms, all 
such prior classifications are no longer 
valid as of May 31, 2023. Manufacturers 
that wish to sell firearms equipped with 
a ‘‘stabilizing device’’ may submit to 
FATD their firearm sample equipped 
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with its attachments for an evaluation 
and analysis consistent with this rule. 

b. Worksheet 4999 Criteria and Point 
System 

Comments Received 

In addition to general opposition to 
the proposed Worksheet 4999, 
numerous commenters critiqued the 
factoring criteria, claiming they were 
either arbitrary or too complicated to 
understand. Despite ATF’s statements in 
the NPRM regarding the purpose of the 
worksheet, commenters questioned 
whether the worksheet could provide 
uniform consideration and application 
because it contains ambiguous terms 
that are subject to interpretation and no 
measurable standards for many of the 
criteria. Numerous commenters argued 
that, under the proposed worksheet, ‘‘no 
pistol-braced firearms would count as a 
pistol,’’ especially when applying 
Section II. The commenters claimed it 
was evident that ATF intended to 
classify everything with a barrel length 
under 16 inches as an NFA firearm. 
Similarly, some commenters claimed 
that most ‘‘braced’’ pistol firearms 
would fail the criteria on the worksheet 
and that the highly subjective factors 
would allow ATF to arbitrarily weigh 
points in favor of regulation under the 
NFA. One company expressed concern 
that its product would be classified as 
an NFA firearm under the proposed rule 
based merely on weight and length 
characteristics. 

Other commenters stated that, 
although ATF purported to be 
publishing objective factoring criteria, 
the ATF Worksheet 4999 was subjective 
and that the new, design-based 
‘‘features’’ such as weight and length, 
length of pull, or type and caliber, 
looked like they were designed and 
intended to derive a predetermined 
outcome. One commenter chastised 
ATF by stating ‘‘[i]t is clear that ATF 
can distinguish between a stock and a 
brace and is wrapping the application of 
braces into the ‘stocked pistol’ route to 
[a short-barreled rifle] despite their 
understanding and creation of the 
issue.’’ 

Numerous commenters also asserted 
that points were arbitrarily assigned 
without justification or explanation. 
Commenters asked questions such as 
how ATF determined that 4 points 
would be the standard to pass or fail the 
worksheet and believed that ATF’s 
analysis, or lack thereof, of the factors 
was incorrect; and why did ATF not 
explain ‘‘why it is appropriate to use a 
rifle measurement when analyzing 
pistols.’’ At least one commenter 
suggested that ATF should abandon the 

point-based worksheet and replace it 
with ‘‘specific product guidelines on 
which specific stabilizing braces are 
effectively substitute shoulder stocks so 
that private citizens can easily 
determine whether any in their 
possession (or that they plan to 
purchase) would be lawful as-is or if an 
NFA stamp must be obtained.’’ 

In addition to comments that the 
points assigned were arbitrary, 
numerous commenters also raised other 
issues on certain criteria as they did not 
agree with how ATF characterized the 
factors and the associated issues. 

Department Response 

The Department agrees with 
commenters that the factoring criteria 
with a point system as proposed in the 
Worksheet 4999 were not easily 
understood or applied. The Department 
also agrees that some of the terms from 
the NPRM and worksheet were 
ambiguous and subject to interpretation. 
The Department also acknowledges that 
the NPRM’s explanation for the 
assessment of points for specific factors 
was not as clear to the public as it had 
intended. However, the Department 
disagrees with the commenter who 
asserted that design features do not 
include a standard measurement. 
Likewise, the Department maintains the 
proposed factors were taken from prior 
ATF classifications pertaining to 
‘‘stabilizing braces’’ and are consistent 
with the NFA and GCA. 

Nevertheless, after careful review and 
consideration of the comments, the 
objective design features of rifles, and 
the administrative record, the 
Department does not adopt the 
proposed Worksheet 4999 and point 
system in this rule. The Department 
concluded the proposed Worksheet 
4999 is unworkable first because 
Section II of the worksheet improperly 
considered the design of the ‘‘brace’’ 
separately from the configuration of the 
firearm. Further, Section III of the 
worksheet focused more on certain 
factors concerning the effectiveness of 
the ‘‘brace’’ in firing with a single hand 
rather than concentrating on rifle 
characteristics. The Department agrees 
that the proper inquiry in determining 
whether the firearm is designed, made, 
and intended to be fired from the 
shoulder should look at objective design 
features common to rifles. The 
Department recognizes that, even if a 
‘‘stabilizing brace’’ may be used to 
support single-handed fire, this does not 
preclude a firearm from being designed, 
made, and intended to be fired from the 
shoulder under the relevant statutory 
provisions. 

Because the Department recognizes 
that proposed Worksheet 4999 was 
flawed and that some of the terminology 
used was ambiguous, and that the 
factors indicated in Worksheet 4999 
could have been applied subjectively 
based on the ambiguous terminology, 
the Department believes the objective 
design features adopted in this rule 
provide a more definitive method to 
determine when a firearm is designed, 
made, and intended to be fired from the 
shoulder. Additionally, this rule 
clarifies and simplifies the criteria from 
the Worksheet by describing clear and 
unambiguous objective design features 
that can be readily assessed. These 
assessments are summarized briefly 
here and discussed further below: 

First, the weight and length of a 
firearm are quantifiable, easily 
measured metrics. ATF will measure the 
weight and length of the firearm while 
it is equipped with the ‘‘stabilizing 
brace’’ affixed to it. How ATF will 
evaluate the weight or length of firearms 
equipped with a ‘‘stabilizing brace’’ as 
compared to similarly designed rifles is 
described in section IV.B.3.b.i of this 
preamble. 

Second, length of pull is a 
quantifiable and easily assessed 
measurement, and section IV.B.3.b.ix of 
this preamble provides a robust 
discussion on length of pull, how it is 
measured, the adjustability or 
telescoping ability of the ‘‘brace’’ on the 
firearm, and how it will be compared to 
other similarly designed rifles. 

Third, the standard for sights or a 
scope that require shouldering to be 
used as designed can be measured by 
testing the sights or scope from the 
shoulder versus use with one hand. If 
the sights or scope can be used only 
while shouldering the firearm, this 
feature supports a conclusion that the 
firearm is a rifle. For further discussion, 
refer to section IV.B.3.b.xi of this 
preamble. 

For these reasons, the Department 
agrees with the commenter who 
suggested that the point-based 
worksheet be abandoned; however, the 
Department does not find it 
administratively feasible to replace the 
worksheet with that commenter’s 
suggestion of an exhaustive list of 
‘‘braces.’’ The rule provides clarification 
that a firearm designed, made, and 
intended to be fired from the shoulder 
includes a weapon that provides surface 
area that allows the weapon to be 
shouldered, provided the other factors 
discussed in this preamble and listed in 
the amended regulations also indicate 
the weapon is designed, made, and 
intended to be fired from the shoulder. 
The Department believes this final rule 
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103 The National Firearms Collection is a firearms 
and ammunition collection for research that houses 
more than 12,000 firearms. 

allows for easier application by the 
firearms industry and individual firearm 
owners as compared to the approach in 
the NPRM and ATF’s current approach. 
Also, ATF is publishing information 
simultaneously with this rule to inform 
members of the public of how they 
might be impacted based on (1) common 
weapon platforms with attached 
‘‘stabilizing brace’’ designs and (2) 
examples of commercially available 
firearms with ‘‘stabilizing braces’’ that 
are short-barreled rifles. For such 
weapons, action such as registration in 
the NFRTR will need to be taken as 
discussed in section V.B of this 
preamble. Additionally, ATF will 
inform the public as new weapon 
systems and ‘‘stabilizing braces’’ or 
other devices become available. 

i. Weight and Length Prerequisites 

Comments Received 
Many commenters did not agree with 

or understand ATF’s rationale regarding 
weight and length as prerequisites 
before applying Worksheet 4999’s 
factors to evaluate a firearm equipped 
with a ‘‘stabilizing brace.’’ Commenters 
disputed ATF’s statement from the 
NPRM that pistols that fall below the 
weight and length threshold are easily 
fired one-handed, and they asserted that 
the minimum and maximum weights 
seemed to be arbitrary prerequisites 
because the effectiveness of a 
‘‘stabilizing brace’’ is related to balance, 
not its overall weight. Other 
commenters opined that it was not 
reasonable to have a minimum weight 
and length and that weapon weight does 
not have a bearing on the use of a 
‘‘stabilizing brace.’’ ’ Another 
commenter stated that, according to the 
length and weight prerequisites, ‘‘our 
product, the Micro RONI® with Arm 
Support, [is] NFA regulated (requiring 
registration and tax payment).’’ Finally, 
one commenter stated that weight 
should not be a factor because there is 
no ‘‘bright line’’ size or weight of a gun 

below which a ‘‘stabilizing brace’’ 
would never be useful. 

Commenters also disagreed with the 
proposed minimum and maximum 
length requirements. One commenter 
stated that weapons over 26 inches may 
be fired from the hip using two hands 
and that ATF has historically 
recognized that weapons over 26 inches 
provide an appropriate platform for a 
brace. Likewise, the same commenter 
stated there are firearms under 12 
inches that have a recoil higher in foot 
pounds than some AR15 pistols for 
which a ‘‘brace’’ would be needed. 
Another commenter disagreed with the 
overall length requirement and 
incorrectly asserted that ‘‘if two AR-type 
pistols equipped with a stabilizing brace 
have the same weight, but one has an 
overall length of 24 [inches] and the 
other has an overall length of 27 
[inches], the latter would automatically 
be a short-barreled rifle’’ when ‘‘[i]n 
fact, the stabilizing brace would be more 
useful on the longer pistol because it 
will tend to be more ‘front heavy’.’’ In 
essence, this commenter did not 
understand why ATF concluded that 
only ‘‘handguns’’ may utilize a 
stabilizing brace. They argued that if a 
firearm is over 26 inches in length and 
features a secondary forward grip, the 
stabilizing brace would still be useful to 
allow single-handed shooting ‘‘when the 
user decides to do that.’’ (Emphasis in 
the original.) 

The same commenter was troubled 
with the application of the weight 
factor, as it seemed to vary from section- 
to-section in Worksheet 4999 and as 
written, appeared to the commenter to 
‘‘stack the deck in favor of 
disqualification.’’ The commenter 
provided the example that in ‘‘Section 
I (where a lighter weight will reclassify 
a pistol as a short-barreled rifle) 
‘accessories’ are removed,’’ whereas ‘‘in 
Section III (where a heavier weight will 
reclassify a pistol as a short-barreled 
rifle) ‘accessories’ are not removed.’’ 

Department Response 

The Department agrees with 
commenters that weight and length 
should not be used as prerequisites to 
determine whether use of a ‘‘stabilizing 
brace’’ on a given firearm effectively 
creates a rifle. The Department also 
agrees that there should not be an upper 
weight threshold of 120 ounces because 
there is no bright-line size of a gun for 
which a ‘‘stabilizing brace’’ would be 
useful. The Department, however, 
disagrees with the assertion that weight 
and length of a firearm are irrelevant to 
whether a firearm is designed, made, 
and intended to be fired from the 
shoulder. The purpose for using weight 
and length as prerequisites was to 
evaluate whether a ‘‘stabilizing brace’’ 
in fact could be practically used with 
heavy pistols. However, as previously 
discussed, the Department recognizes 
that focusing on whether a ‘‘stabilizing 
brace’’ can practically or effectively be 
used on a firearm for single-handed fire 
is not the correct inquiry. When a 
firearm equipped with a ‘‘stabilizing 
brace’’ has surface area that allows the 
firearm to be shoulder fired, it is helpful 
to compare the characteristics of that 
firearm to similar firearms that are 
designed, made, and intended to be 
fired from the shoulder to determine if 
the first firearm is a rifle. If the weight 
or length of the firearm in question is 
consistent with the weight or length of 
similarly designed rifles, then this 
would be an indicator that shoulder 
firing the weapon provides stabilization 
and is beneficial in firing the weapon, 
and thus that the firearm is designed, 
made, and intended to be used this way. 

To further inform the public of 
examples of weights and lengths 
consistent with rifles, ATF’s FATD 
weighed a variety of rifles, traditional 
and modern, from the National Firearms 
Collection.103 

Manufacturer Model Caliber Barrel length Weight 
(pounds) 

COLT .......................................................... SMG .......................................................... 9x19mm ................... 91⁄2″ 5.3 
COLT .......................................................... AR-15 ........................................................ .223 REM ................ 16″ 6 
Q ................................................................ HONEY BADGER ..................................... .300 BLK ................. 7″ 4.4 
LWRC ......................................................... M6 ............................................................. .223 REM ................ 101⁄2″ 6 
SIG SAUER ............................................... MCX .......................................................... .223 REM ................ 16″ 7.9 
SIG SAUER ............................................... MCX RATTLER ......................................... .300 BLK ................. 6″ 6 
MAXIM DEFENSE ..................................... MDX .......................................................... .223 REM ................ 7″ 5.1 
MAXIM DEFENSE ..................................... PDX ........................................................... .223 REM ................ 6″ 6 
LRB ARMS ................................................. M15SA ....................................................... .223 REM ................ 7″ 5.1 
BCI DEFENSE ........................................... SQS15 ....................................................... .223 REM ................ 8″ 4.6 
H&K ............................................................ MK16 ......................................................... .223 REM ................ 14″ 6.6 
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Manufacturer Model Caliber Barrel length Weight 
(pounds) 

Z-M WEAPONS ......................................... LR300 ........................................................ .223 REM ................ 161⁄2″ 7.1 
OLYMPIC ARMS ....................................... M.F.R. ........................................................ .223 REM ................ 16″ 7.9 
ARSENAL .................................................. AKS-74U ................................................... .223 REM ................ 81⁄2″ 5.7 
ARSENAL .................................................. SAS M-7 .................................................... 7.62x39mm .............. 16″ 6.8 
YUGOSLAVIA ............................................ AK-47 ........................................................ 7.62x39mm .............. 16″ 5.7 
ZASTAVA ................................................... AK-47 ........................................................ 7.62x39mm .............. 16″ 6.8 
IRAQ .......................................................... TABUK ...................................................... 7.62x39mm .............. 12″ 7.9 
RUSSIAN ................................................... KRINK ....................................................... 7.62x39mm .............. 8″ 5.5 
MAGUA INDUSTRIES ............................... MINI-BERYL .............................................. .223 REM ................ 8″ 7.1 
H&K ............................................................ MP5K ......................................................... 9x19mm ................... 41⁄2″ 5.5 
H&K ............................................................ MP5 ........................................................... 9x19mm ................... 9″ 4.2 
H&K ............................................................ UMP .......................................................... .45 ACP ................... 8″ 4.4 
BOBCAT WEAPONS ................................. BW-5 ......................................................... 9x19mm ................... 9″ 5.6 
HK .............................................................. USC ........................................................... .45 ACP ................... 161⁄8″ 6 
S.W.D. ........................................................ CM-11 ........................................................ 9x19mm ................... 171⁄8″ 6.2 
S.W.D. ........................................................ M-11/NINE ................................................. 9x19mm ................... 51⁄2″ 4.2 
M.A.C. ........................................................ M10 ........................................................... .45 ACP ................... 57⁄8″ 6 
MAC PMF .................................................. M11 ........................................................... .380 ACP ................. 51⁄8″ 3.3 
JERSEY ARMS .......................................... AVENGER ................................................. .45 ACP ................... 63⁄8″ 6.2 
RPB ............................................................ M10 ........................................................... 9x19mm ................... 57⁄8″ 6.2 
IMI .............................................................. UZI ............................................................. 9x19mm ................... 10″ 5.5 
IMI .............................................................. MINI UZI .................................................... 9x19mm ................... 8″ 5.5 
IMI .............................................................. MICRO UZI ............................................... 9x19mm ................... 51⁄4″ 3.7 
IMI .............................................................. MICRO UZI ............................................... 9x19mm ................... 53⁄8″ 4.4 
IWI .............................................................. UZI PRO .................................................... 9x19mm ................... 63⁄4″ 4.4 
LWRC ......................................................... SMG45 ...................................................... .45 ACP ................... 83⁄4″ 6 
SIG SAUER ............................................... MPX ........................................................... 9x19mm ................... 31⁄2″ 4 
SIG SAUER ............................................... MPX ........................................................... 9x19mm ................... 41⁄2″ 5.3 
SIG SAUER ............................................... MPX ........................................................... 9x19mm ................... 51⁄2″ 5.7 
B&T ............................................................ APC9 ......................................................... 9x19mm ................... 7″ 6 
B&T ............................................................ TP9 ............................................................ 9x19mm ................... 6″ 3.5 
BERETTA ................................................... CX4 STORM ............................................. 9x19mm ................... 163⁄4″ 5.7 
BERETTA ................................................... CX4 STORM ............................................. .40 S&W .................. 18″ 5.1 
DBX ............................................................ 5.7DBX ...................................................... 5.7x28mm ................ 8″ 3.7 
CZ .............................................................. EVO SCORPION ...................................... 9x19mm ................... 8″ 5.3 
CZ .............................................................. EVO SCORPION ...................................... 9x19mm ................... 9″ 6.7 
CZECH ....................................................... SKORPION ............................................... .32 ACP ................... 41⁄2″ 3.1 
GRAND POWER ....................................... STRIBOG SP9A1 ...................................... 9x19mm ................... 8″ 6 
INTRATEC ................................................. MP9 ........................................................... 9x19mm ................... 51⁄8″ 3.7 
INTRATEC ................................................. TEC-KG9 ................................................... 9x19mm ................... 41⁄4″ 5.3 
CALICO ...................................................... M900 ......................................................... 9x19mm ................... 16″ 5.1 
RUGER ...................................................... PC CARBINE ............................................ 9x19mm ................... 161⁄4″ 7.5 
RECOVER TACTICAL ............................... PI-X ........................................................... 9x19mm ................... 41⁄2″ 4.2 
FN .............................................................. P90 ............................................................ 5.7x28mm ................ 12″ 5.9 
FN .............................................................. PS90 .......................................................... 5.7x28mm ................ 181⁄2″ 6.6 
HK .............................................................. MP7 ........................................................... 4.6x30mm ................ 8″ 4.4 
KRISS ........................................................ VECTOR ................................................... .45 ACP ................... 6″ 6.4 
KRISS ........................................................ VECTOR ................................................... .45 ACP ................... 16″ 7.3 
HI-POINT ................................................... 4095 .......................................................... .40 S&W .................. 175⁄8″ 6.6 
KEL-TEC .................................................... SUB2000 ................................................... 9x19mm ................... 161⁄8″ 4 
STEYR ....................................................... MP40 ......................................................... 9x19mm ................... 93⁄4″ 7.5 
STEN .......................................................... MK11 ......................................................... 9x19mm ................... 73⁄4″ 5.7 
FB ............................................................... MSBS ........................................................ .223 REM ................ 17″ 7.3 
IWI .............................................................. CARMEL ................................................... .223 REM ................ 131⁄2″ 6.8 
FN .............................................................. SCAR-16 ................................................... .223 REM ................ 14″ 7.5 
FN .............................................................. SCAR PDW-P ........................................... .223 REM ................ 71⁄2″ 6.6 
FN .............................................................. FS2000 ...................................................... .223 REM ................ 19″ 7.7 
CZ .............................................................. BREN 805 ................................................. .223 REM ................ 11″ 7.9 
REMINGTON ............................................. 700 ............................................................ .308 WIN ................. 121⁄2″ 7.1 
HK .............................................................. HK93 ......................................................... .223 REM ................ 13″ 8.4 
STEYR ....................................................... AUG ........................................................... .223 REM ................ 211⁄2″ 8.4 
STEYR ....................................................... AUG ........................................................... 9x19mm ................... 163⁄4″ 7.7 
WINCHESTER ........................................... 1894 .......................................................... .30 W.C.F. ............... 15″ 6 
GERMANY ................................................. STG44 ....................................................... 7.92 KURTZ ............ 161⁄4″ 9.9 
RUGER ...................................................... MINI-14 ...................................................... .223 REM ................ 181⁄2″ 7.1 
KEL-TEC .................................................... SU-16 ........................................................ .223 REM ................ 181⁄2″ 5.1 
BERETTA ................................................... RX4 STORM ............................................. .223 REM ................ 121⁄2″ 7.1 
INLAND ...................................................... M2 CARBINE ............................................ .30 CAL ................... 18″ 4.9 
US .............................................................. M2 CARBINE ............................................ .30 CAL ................... 18″ 4.6 
BROWNING ............................................... BUCKMARK .............................................. .22LR ....................... 18″ 4.9 
MAUSER .................................................... C96 ............................................................ 7.63x25mm .............. 51⁄2″ 3.1 
DWM .......................................................... LUGER ...................................................... 9x19mm ................... 77⁄8″ 2.9 
DWM .......................................................... LUGER ...................................................... 9x19mm ................... 43⁄4″ 3.1 
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Manufacturer Model Caliber Barrel length Weight 
(pounds) 

MAUSER .................................................... C96 ............................................................ .30 Mauser .............. 55⁄8″ 3.5 
MAUSER .................................................... C96 ............................................................ 9x19mm ................... 55⁄8″ 3.3 
GERMANY ................................................. STECHKIN ................................................ .380 ACP ................. 55⁄8″ 3.3 
UNITED KINGDOM ................................... MK6 ........................................................... .455 WEB ................ 6″ 5.5 
STAR .......................................................... 1911 .......................................................... .38 Super ................. 5″ 4 
BROWNING/FN ......................................... HI-POWER ................................................ 9x19mm ................... 43⁄4″ 3.3 
BERETTA ................................................... 93R ............................................................ 9x19mm ................... 61⁄4″ 3.1 
CAA ............................................................ MCK CL ..................................................... 9x19mm ................... 4″ 2.9 
CAA ............................................................ MCK GEN 2 .............................................. 9x19mm ................... 4″ 3.7 
FIRE CONTROL UNIT ............................... X-01 ........................................................... 9x19mm ................... 37⁄8″ 3.7 
RECOVER TACTICAL ............................... 20/20N ....................................................... 9x19mm ................... 41⁄2″ 2.2 
FAB DEFENSE .......................................... KPOS G2 .................................................. 9x19mm ................... 9″ 3.7 
ACCURATE PISTOL SYSTEMS ............... GLOCK 17 ................................................. 9x19mm ................... 41⁄2″ 2.9 
ENDO TACTICAL ...................................... GLOCK 17 ................................................. 9x19mm ................... 41⁄2″ 2.6 
TAC STOCK .............................................. GLOCK 17 ................................................. 9x19mm ................... 41⁄2″ 2 
CALICO ...................................................... M-100 ........................................................ .22LR ....................... 177⁄8″ 4.6 
UMAREX .................................................... HK 416D .................................................... .22LR ....................... 161⁄4″ 6.6 
ISSC ........................................................... MK22 ......................................................... .22LR ....................... 161⁄2″ 6.6 
GSG ........................................................... GSG-522 ................................................... .22LR ....................... 163⁄8″ 6.2 
DAISY MFG ............................................... N/A ............................................................ .22LR ....................... 161⁄4″ 3.3 
HENRY ....................................................... LEVER ACTION ........................................ .22LR ....................... 161⁄8″ 5.1 
REMINGTON ............................................. MODEL 597 .............................................. .22LR ....................... 20″ 5.3 
SPRINGFIELD ........................................... M6 SURVIVAL .......................................... .22LR ....................... 181⁄4″ 3.6 
ITHACA ...................................................... M6 SURVIVAL .......................................... .22LR ....................... 141⁄4″ 3.7 
CHARTER ARMS ...................................... AR-7 .......................................................... .22LR ....................... 161⁄8″ 2.6 
RUGER ...................................................... 22-Oct ........................................................ .22LR ....................... 185⁄8″ 5.1 
KSA ............................................................ CRICKET ................................................... .22LR ....................... 161⁄4″ 2.9 

Similarly, ATF’s FATD measured the 
length of numerous rifles available in 

the National Firearms Collection to 
provide an example of lengths of rifles. 

Manufacturer Model Caliber Barrel 
length 

Overall 
length 

COLT .......................................................... SMG .......................................................... 9x19mm ................... 91⁄2″ 27″ 
COLT .......................................................... AR-15 ........................................................ .223 REM ................ 16″ 33″ 
Q ................................................................ HONEY BADGER ..................................... .300 BLK ................. 7″ 24″ 
LWRC ......................................................... M6 ............................................................. .223 REM ................ 101⁄2″ 28″ 
SIG SAUER ............................................... MCX .......................................................... .223 REM ................ 16″ 331⁄2″ 
SIG SAUER ............................................... MCX RATTLER ......................................... .300 BLK ................. 6″ 321⁄4″ 
MAXIM DEFENSE ..................................... MDX .......................................................... .223 REM ................ 7″ 231⁄4″ 
MAXIM DEFENSE ..................................... PDX ........................................................... .223 REM ................ 6″ 22″ 
LRB ARMS ................................................. M15SA ....................................................... .223 REM ................ 7″ 241⁄2″ 
BCI DEFENSE ........................................... SQS15 ....................................................... .223 REM ................ 8″ 231⁄2″ 
H&K ............................................................ MK16 ......................................................... .223 REM ................ 14″ 301⁄4″ 
Z-M WEAPONS ......................................... LR300 ........................................................ .223 REM ................ 161⁄2″ 35″ 
OLYMPIC ARMS ....................................... M.F.R. ........................................................ .223 REM ................ 16″ 361⁄2″ 
ARSENAL .................................................. AKS-74U ................................................... .223 REM ................ 81⁄2″ 27″ 
ARSENAL .................................................. SAS M-7 .................................................... 7.62x39mm .............. 16″ 343⁄4″ 
YUGOSLAVIA ............................................ AK-47 ........................................................ 7.62x39mm .............. 16″ 341⁄4″ 
ZASTAVA ................................................... AK-47 ........................................................ 7.62x39mm .............. 16″ 343⁄4″ 
IRAQ .......................................................... TABUK ...................................................... 7.62x39mm .............. 12″ 311⁄2″ 
RUSSIAN ................................................... KRINK ....................................................... 7.62x39mm .............. 8″ 26″ 
MAGUA INDUSTRIES ............................... MINI-BERYL .............................................. .223 REM ................ 8″ 26″ 
H&K ............................................................ MP5K ......................................................... 9x19mm ................... 41⁄2″ 211⁄2″ 
H&K ............................................................ MP5 ........................................................... 9x19mm ................... 9″ 26″ 
H&K ............................................................ UMP .......................................................... .45 ACP ................... 8″ 273⁄4″ 
BOBCAT WEAPONS ................................. BW-5 ......................................................... 9x19mm ................... 9″ 263⁄4″ 
HK .............................................................. USC ........................................................... .45 ACP ................... 161⁄8″ 343⁄4″ 
S.W.D. ........................................................ CM-11 ........................................................ 9x19mm ................... 171⁄8″ 305⁄8″ 
S.W.D. ........................................................ M-11/NINE ................................................. 9x19mm ................... 51⁄2″ 221⁄8″ 
M.A.C. ........................................................ M10 ........................................................... .45 ACP ................... 57⁄8″ 191⁄8″ 
MAC PMF .................................................. M11 ........................................................... .380 ACP ................. 51⁄8″ 181⁄2″ 
JERSEY ARMS .......................................... AVENGER ................................................. .45 ACP ................... 63⁄8″ 221⁄2″ 
RPB ............................................................ M10 ........................................................... 9x19mm ................... 57⁄8″ 22″ 
IMI .............................................................. UZI ............................................................. 9x19mm ................... 10″ 253⁄4″ 
IMI .............................................................. MINI UZI .................................................... 9x19mm ................... 8″ 233⁄4″ 
IMI .............................................................. MICRO UZI ............................................... 9x19mm ................... 51⁄4″ 191⁄4″ 
IMI .............................................................. MICRO UZI ............................................... 9x19mm ................... 53⁄8″ 191⁄4″ 
IWI .............................................................. UZI PRO .................................................... 9x19mm ................... 63⁄4″ 211⁄4″ 
LWRC ......................................................... SMG45 ...................................................... .45 ACP ................... 83⁄4″ 241⁄2″ 
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Manufacturer Model Caliber Barrel 
length 

Overall 
length 

SIG SAUER ............................................... MPX ........................................................... 9x19mm ................... 31⁄2″ 183⁄4″ 
SIG SAUER ............................................... MPX ........................................................... 9x19mm ................... 41⁄2″ 213⁄4″ 
SIG SAUER ............................................... MPX ........................................................... 9x19mm ................... 51⁄2″ 22″ 
B&T ............................................................ APC9 ......................................................... 9x19mm ................... 7″ 231⁄4″ 
B&T ............................................................ TP9 ............................................................ 9x19mm ................... 6″ 201⁄2″ 
BERETTA ................................................... CX4 STORM ............................................. 9x19mm ................... 163⁄4″ 301⁄2″ 
BERETTA ................................................... CX4 STORM ............................................. .40 S&W .................. 18″ 291⁄2″ 
DBX ............................................................ 5.7DBX ...................................................... 5.7x28mm ................ 8″ 23″ 
CZ .............................................................. EVO SCORPION ...................................... 9x19mm ................... 8″ 26″ 
CZ .............................................................. EVO SCORPION ...................................... 9x19mm ................... 9″ 301⁄4″ 
CZECH ....................................................... SKORPION ............................................... .32 ACP ................... 41⁄2″ 201⁄2″ 
GRAND POWER ....................................... STRIBOG SP9A1 ...................................... 9x19mm ................... 8″ 241⁄2″ 
INTRATEC ................................................. MP9 ........................................................... 9x19mm ................... 51⁄8″ 21″ 
INTRATEC ................................................. TEC-KG9 ................................................... 9x19mm ................... 41⁄4″ 211⁄2″ 
CALICO ...................................................... M900 ......................................................... 9x19mm ................... 16″ 37″ 
RUGER ...................................................... PC CARBINE ............................................ 9x19mm ................... 161⁄4″ 355⁄8″ 
RECOVER TACTICAL ............................... PI-X ........................................................... 9x19mm ................... 41⁄2″ 251⁄2″ 
FN .............................................................. P90 ............................................................ 5.7x28mm ................ 12″ 191⁄2″ 
FN .............................................................. PS90 .......................................................... 5.7x28mm ................ 181⁄2″ 26″ 
HK .............................................................. MP7 ........................................................... 4.6x30mm ................ 8″ 23″ 
KRISS ........................................................ VECTOR ................................................... .45 ACP ................... 6″ 241⁄2″ 
KRISS ........................................................ VECTOR ................................................... .45 ACP ................... 16″ 351⁄4″ 
HI-POINT ................................................... 4095 .......................................................... .40 S&W .................. 175⁄8″ 321⁄4″ 
KEL-TEC .................................................... SUB2000 ................................................... 9x19mm ................... 161⁄8″ 291⁄4″ 
STEYR ....................................................... MP40 ......................................................... 9x19mm ................... 93⁄4″ 32″ 
STEN .......................................................... MK11 ......................................................... 9x19mm ................... 73⁄4″ 30″ 
FB ............................................................... MSBS ........................................................ .223 REM ................ 17″ 34″ 
IWI .............................................................. CARMEL ................................................... .223 REM ................ 131⁄2″ 281⁄2″ 
FN .............................................................. SCAR-16 ................................................... .223 REM ................ 14″ 321⁄2″ 
FN .............................................................. SCAR PDW-P ........................................... .223 REM ................ 71⁄2″ 27″ 
FN .............................................................. FS2000 ...................................................... .223 REM ................ 19″ 29″ 
CZ .............................................................. BREN 805 ................................................. .223 REM ................ 11″ 30″ 
REMINGTON ............................................. 700 ............................................................ .308 WIN ................. 121⁄2″ 313⁄4″ 
HK .............................................................. HK93 ......................................................... .223 REM ................ 13″ 34″ 
STEYR ....................................................... AUG ........................................................... .223 REM ................ 211⁄2″ 311⁄4″ 
STEYR ....................................................... AUG ........................................................... 9x19mm ................... 163⁄4″ 26″ 
WINCHESTER ........................................... 1894 .......................................................... .30 W.C.F. ............... 15″ 33″ 
GERMANY ................................................. STG44 ....................................................... 7.92 KURTZ ............ 161⁄4″ 363⁄4″ 
RUGER ...................................................... MINI-14 ...................................................... .223 REM ................ 181⁄2″ 373⁄4″ 
KEL-TEC .................................................... SU-16 ........................................................ .223 REM ................ 181⁄2″ 371⁄2″ 
BERETTA ................................................... RX4 STORM ............................................. .223 REM ................ 121⁄2″ 331⁄2″ 
INLAND ...................................................... M2 CARBINE ............................................ .30 CAL ................... 18″ 36″ 
US .............................................................. M2 CARBINE ............................................ .30 CAL ................... 18″ 371⁄2″ 
BROWNING ............................................... BUCKMARK .............................................. .22LR ....................... 18″ 331⁄2″ 
MAUSER .................................................... C96 ............................................................ 7.63x25mm .............. 51⁄2″ 25″ 
DWM .......................................................... LUGER ...................................................... 9x19mm ................... 77⁄8″ 26″ 
DWM .......................................................... LUGER ...................................................... 9x19mm ................... 43⁄4″ 22″ 
MAUSER .................................................... C96 ............................................................ .30 Mauser .............. 55⁄8″ 247⁄8″ 
MAUSER .................................................... C96 ............................................................ 9x19mm ................... 55⁄8″ 25″ 
GERMANY ................................................. STECHKIN ................................................ .380 ACP ................. 55⁄8″ 21″ 
UNITED KINGDOM ................................... MK6 ........................................................... .455 WEB ................ 6″ 233⁄4″ 
STAR .......................................................... 1911 .......................................................... .38 Super ................. 5″ 23″ 
BROWNING/FN ......................................... HI-POWER ................................................ 9x19mm ................... 43⁄4″ 211⁄8″ 
BERETTA ................................................... 93R ............................................................ 9x19mm ................... 61⁄4″ 221⁄2″ 
CAA ............................................................ MCK CL ..................................................... 9x19mm ................... 4″ 23″ 
CAA ............................................................ MCK GEN 2 .............................................. 9x19mm ................... 4″ 223⁄4″ 
FIRE CONTROL UNIT ............................... X-01 ........................................................... 9x19mm ................... 37⁄8″ 201⁄2″ 
RECOVER TACTICAL ............................... 20/20N ....................................................... 9x19mm ................... 41⁄2″ 19″ 
FAB DEFENSE .......................................... KPOS G2 .................................................. 9x19mm ................... 9″ 231⁄2″ 
ACCURATE PISTOL SYSTEMS ............... GLOCK 17 ................................................. 9x19mm ................... 41⁄2″ 211⁄4″ 
ENDO TACTICAL ...................................... GLOCK 17 ................................................. 9x19mm ................... 41⁄2″ 231⁄2″ 
TAC STOCK .............................................. GLOCK 17 ................................................. 9x19mm ................... 41⁄2″ 215⁄8″ 
CALICO ...................................................... M-100 ........................................................ .22LR ....................... 177⁄8″ 355⁄8″ 
UMAREX .................................................... HK 416D .................................................... .22LR ....................... 161⁄4″ 351⁄4″ 
ISSC ........................................................... MK22 ......................................................... .22LR ....................... 161⁄2″ 331⁄4″ 
GSG ........................................................... GSG-522 ................................................... .22LR ....................... 163⁄8″ 333⁄4″ 
DAISY MFG ............................................... N/A ............................................................ .22LR ....................... 161⁄4″ 321⁄4″ 
HENRY ....................................................... LEVER ACTION ........................................ .22LR ....................... 161⁄8″ 331⁄8″ 
REMINGTON ............................................. MODEL 597 .............................................. .22LR ....................... 20″ 381⁄2″ 
SPRINGFIELD ........................................... M6 SURVIVAL .......................................... .22LR ....................... 181⁄4″ 32″ 
ITHACA ...................................................... M6 SURVIVAL .......................................... .22LR ....................... 141⁄4″ 277⁄8″ 
CHARTER ARMS ...................................... AR-7 .......................................................... .22LR ....................... 161⁄8″ 351⁄8″ 
RUGER ...................................................... 22-Oct ........................................................ .22LR ....................... 185⁄8″ 363⁄4″ 
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104 ATF Final Rule 2021R–05F revised the 
definition of the term ‘‘frame or receiver’’ to provide 
that a ‘‘receiver’’ means ‘‘the part of a rifle, shotgun, 
or projectile weapon other than a handgun, or 
variants thereof, that provides housing or a 
structure for the primary component designed to 
block or seal the breech prior to initiation of the 
firing sequence (i.e., bolt, breechblock, or 
equivalent), even if pins or other attachments are 
required to connect such component to the housing 
or structure.’’ 87 FR at 24735. The rule also defined 
the term ‘‘ ‘variant’ and ‘variants thereof’ [to] mean 
a weapon utilizing a similar frame or receiver 
design irrespective of new or different model 
designations or configurations, characteristics, 
features, components, accessories, or attachments. 
For example, an AK-type firearm with a short stock 
and a pistol grip is a pistol variant of an AK-type 
rifle, an AR-type firearm with a short stock and a 
pistol grip is a pistol variant of an AR-type rifle, and 
a revolving cylinder shotgun is a shotgun variant of 
a revolver.’’ Id. 

105 SAAMI, Glossary, Sporting Arms and 
Ammunition Manufacturers’ Institute, Inc., https:// 
saami.org/glossary/overall-length/ (last visited Jan. 
6, 2023). 

Manufacturer Model Caliber Barrel 
length 

Overall 
length 

KSA ............................................................ CRICKET ................................................... .22LR ....................... 161⁄4″ 301⁄8″ 

Although the above weights and 
lengths for rifles are not themselves 
determinative, the Department also 
notes that many heavy pistols have the 
receiver of a rifle with the stock 
removed and that the firearm with a 
pistol grip is a variant of a rifle.104 
These heavy pistols are often lighter or 
shorter than the rifle version but reach 
the same weight and length of their rifle 
predecessor when equipped with a 
‘‘stabilizing brace’’ device. Many 
firearms that incorporate ‘‘stabilizing 
brace’’ devices are variants of rifles (e.g., 
AR and AK-type pistols), which often 
incorporate receivers that accept 
cartridges primarily designed for rifles. 
For a firearm marketed as a pistol that 
is a variant of a rifle, ATF would 
compare the weight and length of the 
firearm with an attached ‘‘stabilizing 
brace’’ (or other device attached) against 
the original rifle design. For a firearm 
that is not a variant of a rifle (e.g., a 
Glock-type pistol), the weight and 
length of the firearm with an attached 
‘‘stabilizing brace’’ (or other device 
attached) would be compared to the 
weight or length range of variants 
designed, made, and intended to be 
fired from the shoulder (e.g., a Glock- 
type pistol with a shoulder stock or 
installed into a carbine conversion kit). 
When a firearm with an attached 
‘‘brace’’ device has a weight or length 
comparable to rifles, that weight or 
length is an indication that the firearm 
is designed, made, and intended to be 
fired from the shoulder. 

The Department agrees with one 
commenter’s concerns regarding the 
outcome under the proposed Worksheet 
4999 in a scenario in which two 
firearms with an attached ‘‘brace’’ 

device weigh the same and one is 25 
inches in length and the other is 27 
inches in length. The latter firearm 
under the worksheet would have been 
classified as a rifle when equipped with 
a ‘‘stabilizing brace,’’ not a short- 
barreled rifle as asserted by the 
commenter, on the basis that a firearm 
with an overall length exceeding 26 
inches would be impractical and 
inaccurate to fire one handed due to the 
imbalance of the weapon, and thus 
would need to be shouldered. Notably, 
the weight and length prerequisites in 
the worksheet were considered in the 
context of whether the firearm is 
practical to fire with a single hand 
rather than whether the firearm is 
designed and intended to be fired from 
the shoulder. The rule no longer focuses 
on whether the overall length of the 
firearm (i.e., 12 to 26 inches) is suitable 
for installing a ‘‘stabilizing brace’’ 
device. Rather, the Department believes 
the statute is best interpreted to include 
consideration of the weight or length of 
a firearm with a ‘‘stabilizing brace’’ and 
a rear surface area that allows firing 
from the shoulder as one of the objective 
design features indicating whether the 
weapon is designed, made, and 
intended to be fired from the shoulder. 

While at least one commenter 
expressed concern that the proposed 
worksheet ‘‘stack[ed] the deck in favor 
of disqualification’’ and would result in 
many pistol-braced firearms being 
classified as rifles, the Department 
recognizes that, under the best 
interpretation of the statutory terms, a 
majority of firearms equipped with a 
‘‘stabilizing brace’’ currently or 
previously available on the market 
likely have the requisite design features 
indicating that the firearm is designed 
or redesigned, made or remade, and 
intended to be fired from the shoulder. 
As previously discussed in section 
IV.B.1.c.i of this preamble, many 
firearms owners and industry members 
use firearms equipped with ‘‘stabilizing 
braces’’ as shoulder fire weapons to 
effectively circumvent the requirements 
of the NFA. Therefore, it is necessary for 
the Department to apply clear and 
consistent standards to properly 
regulate these firearms. 

ii. Weight and Length Prerequisite— 
Inclusion of Accessories 

Comments Received 
Several commenters stated that the 

worksheet was confusing because it did 
not clearly explain whether the 
‘‘stabilizing brace’’ and other accessories 
were to be attached to the firearm when 
measuring the relevant lengths and 
weights. One commenter opined that 
the worksheet provided that overall 
length would have been measured ‘‘with 
all non-operational accessories 
removed,’’ and it was unclear what 
‘‘non-operational accessories’’ meant in 
this context, especially given the 
worksheet’s definition of accessory, 
which seemed to include only 
stabilizing braces. The same question 
was raised when it came to determining 
the minimum weight, as the commenter 
said it is unclear how the firearm would 
be weighed, i.e., with only the 
‘‘stabilizing brace’’ removed or whether 
other accessories (e.g., sights, forward 
pistol grip, bipod, etc.) should be 
removed as well. 

Department Response 
The Department notes that, in not 

adopting Worksheet 4999 and the 
associated point system, this rule 
addresses commenters’ concerns 
regarding the different ways ATF was to 
weigh or measure the firearm (i.e., either 
with or without accessories, including 
‘‘stabilizing braces’’). In considering 
whether a firearm’s weight and length 
are consistent with that of rifles, FATD, 
under the final rule, will weigh a 
submitted firearm sample with all of the 
accessories attached and an empty 
magazine. Additionally, the overall 
length of the firearm will be measured 
with the ‘‘stabilizing brace’’ attached 
and fully extended, with the firearm to 
be measured from the rearmost point of 
the butt plate or grip. The Sporting 
Arms and Ammunition Manufacturers’ 
Institute, Inc. (‘‘SAAMI’’) identifies the 
overall length of a firearm as: ‘‘The 
dimension measured parallel to the axis 
of the bore from the muzzle to a line at 
right angles to the axis and tangent to 
the rearmost point of the butt-plate or 
grip.’’ 105 Similarly, ATF will apply the 
overall length standard that it uses to 
measure a weapon made from a shotgun 
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106 See Lou Patrick, Bench Rest Shooting 
Fundamentals, Shoot On, https://shoot-on.com/ 
bench-rest-shooting-fundamentals/ (last visited Dec. 
12, 2022); Keith Wood, How to Shoot Your Best 
from a Benchrest, RifleShooter (Aug. 5, 2014), 
https://www.rifleshootermag.com/editorial/boost- 
benchrest-shooting-skills/83631; Dave Campbell, 
Back to Basics: Shooting Support, NRA American 
Rifleman (July 13, 2018), https://www.american
rifleman.org/content/back-to-basics-shooting- 
support/; Frank Galli, Long Range Shooting: 
Precision Marksmanship Fundamentals, RECOIL— 
Firearm Lifestyle Magazine (reoilweb.com), (Jan. 7, 
2021), https://www.recoilweb.com/long-range- 
shooting-precision-marksmanship-fundamentals- 
163796.html. 

or a rifle for purposes of 27 CFR 479.11 
to measure the overall length for rifles. 
This standard is ‘‘the distance between 
the extreme ends of the weapon 
measured along a line parallel to the 
center line of the bore.’’ 27 CFR 479.11. 

iii. Weight and Length Prerequisites— 
Shooting Orientation 

Comments Received 
At least one commenter argued that 

ATF wrongly identified the weight 
factor, stating ‘‘if I had a pistol that 
weighed more than 7–1/2 pounds, I 
would want a stabilizing brace. And I 
would probably fire from a bench rest 
(setting the front of the gun on a 
sandbag) or from another supported 
position such as prone (perhaps using a 
bipod) or seated (resting an elbow on a 
knee). All of these are well-known 
shooting positions.’’ 

Department Response 

The Department disagrees that the 
method in which a ‘‘stabilizing brace’’ 
may be used, in isolated circumstances 
or by a single individual, is relevant to 
examining whether a firearm is 
designed, made, and intended to be 
fired from the shoulder. The Department 
has determined that the definition of 
‘‘rifle’’ in the relevant statutes should 
not be based solely on how a single 
individual plans to use a weapon. For 
instance, one commenter provided an 
example of using a brace on a pistol that 
weighs more than 7–1⁄2 pounds; the 
commenter said he would want to fire 
it from a bench rest or a prone or seated 
position. In fact, rifles designed, made, 
and intended to be fired from the 
shoulder can be fired from a bench rest, 
as well as from a prone or seated 

position, as demonstrated below.106 The 
individual’s personal intent to fire the 
weapon from a bench rest thus does not 
preclude a conclusion that the weapon 
in question is nonetheless designed, 
made, and intended to be fired from the 
shoulder. 
BILLING CODE 4410–FY–P 
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https://www.recoilweb.com/long-range-shooting-precision-marksmanship-fundamentals-163796.html
https://www.rifleshootermag.com/editorial/boost-benchrest-shooting-skills/83631
https://www.rifleshootermag.com/editorial/boost-benchrest-shooting-skills/83631
https://shoot-on.com/bench-rest-shooting-fundamentals/
https://shoot-on.com/bench-rest-shooting-fundamentals/
https://www.americanrifleman.org/content/back-to-basics-shooting-support/
https://www.americanrifleman.org/content/back-to-basics-shooting-support/
https://www.americanrifleman.org/content/back-to-basics-shooting-support/
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NRA American Rifleman 
An individual shooting rifle from seated position. 

Shoot On 
An individual shooting a rifle from a bench rest position. 

RECOIL - Firearm Lifestyle Magazine (recoilweb.com) 
An individual shooting a rifle from the prone position. 
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The Department has determined that 
making classifications based solely on 
the way a particular individual uses a 
firearm equipped with a ‘‘stabilizing 
brace’’ would not effectively implement 
the statutory scheme. Doing so would 
lead to the absurd result that a firearm 
is not designed, made, and intended to 
be fired from the shoulder simply 
because one user happens to fire it with 
one hand, regardless of whether other 
evidence of the weapon’s purpose— 
principally, its objective design features 
as described in this final rule—indicate 
it was designed, made, and intended to 
be fired from the shoulder. 

iv. Weight and Length Prerequisites— 
Shooters’ Physical Abilities 

Comments Received 

Other commenters stated that weight 
limits, whether minimum or maximum, 
were arbitrary because ‘‘[s]ome people 
are stronger than others’’ and the rule 
did not account for the physical abilities 
or limitations of those individuals with 
disabilities. Another commenter agreed: 
‘‘Using weight and length as 
determinative factors will create a 
subjective and overbroad control 
because the ability to handle any 
firearm varies among users[.]’’ Another 
commenter, who argued the four-pound 
minimum was arbitrary, stated that ATF 
provided no analysis showing the 
distribution of shooters the agency 
believes can ‘‘easily’’ fire a ‘‘traditional’’ 
pistol with one hand, nor did it address 
pistols lighter than the AR15 pistol that 
are more in need of a ‘‘brace’’ device to 
control a firearm’s recoil. Similarly, 
other commenters claimed that ATF 
‘‘[f]ail[ed] to acknowledge the need for 
. . . lighter weight, smaller size firearms 
as teaching tools and practical firearms 
for those with advanced physical 
challenges.’’ Regarding the weight 
threshold, one commenter stated that 
the ‘‘excessively high lower limit on 
weight will tend to affect the old, the 
neurologically impaired, and smaller, 
weaker individuals.’’ Another 
commenter pointed out that ‘‘a firearm 
that is considered heavy and long by a 
small statured person could just as 
easily be considered light and short by 
a larger framed person.’’ 

Department Response 

The Department disagrees that any 
minimum or maximum weight is 
arbitrary because of the subjective sizes 
or disabilities of individuals. Neither 
the GCA nor the NFA classifies firearms 
based upon a particular individual 
shooter’s strength, height, disability, or 
other personal trait—and neither does 
ATF. Although ATF considers a maker’s 

or manufacturer’s purported intent as 
reflected in marketing and promotional 
materials, or other information 
demonstrating the likely use by the 
general community, the statute calls for 
an assessment of whether the maker’s or 
manufacturer’s stated intent is 
consistent with the firearm’s objective 
design features. Although the 
Department acknowledges that there 
may be certain individuals who, 
because of their particular physical 
characteristics, may find it easier to or 
harder to fire certain weapons with one 
hand, the fact that a weapon, in certain 
circumstances, is capable of one-handed 
fire does not preclude a conclusion that 
the weapon is designed, made, and 
intended to be fired from the shoulder. 
The statutory definition of ‘‘rifle,’’ in 
other words, does not turn on potential 
alternate uses of the weapon in 
question, as explained above. 

In response to commenters concerned 
about the use of ‘‘stabilizing braces’’ on 
smaller firearms by persons with 
physical or neurological disabilities, the 
Department notes that an individual 
may still possess and use a firearm 
equipped with a ‘‘stabilizing brace,’’ but 
the firearm could be subject to the NFA. 
In addition, such a person may be able 
to purchase a ‘‘stabilizing brace’’ that, 
when attached to the weapon in 
question, does not make the weapon a 
‘‘rifle’’ based on the objective design 
features and other evidence, as listed in 
this rule. As earlier discussed in section 
IV.B.1.d of this preamble, a person with 
a disability who is in possession of a 
firearm is not exempt from complying 
with the applicable provisions of the 
NFA. 

v. Accessory Design 

Comments Received 

A commenter said Section II 
(Accessory Design) of Worksheet 4999 
relied on the interpretation of the vague 
criteria. Numerous other commenters 
stated that it was unclear what ‘‘known 
stock design’’ means and questioned 
how individuals are supposed to know 
every single stock design to determine if 
the accessory is suitable as a ‘‘brace’’ or 
device. 

Department Response 

The Department agrees the criteria to 
evaluate an attachment or purported 
‘‘stabilizing brace’’ design on the 
proposed Worksheet 4999 could be 
confusing. Section II of the proposed 
worksheet analyzed the design of the 
‘‘stabilizing brace’’ device separately 
from the overall configuration of the 
firearm. The Department agrees with 
commenters’ concerns that the question 

of whether a shoulder stock design is 
‘‘known’’ would be difficult for 
individuals to answer. Therefore, the 
design factors—‘‘Not based on a known 
shoulder stock design’’; ‘‘Incorporates 
shoulder stock design feature(s)’’; and 
‘‘Based on a known should stock 
design’’—are not included in the 
objective design features of a rifle in this 
rule. For this and other reasons 
discussed herein, the rule does not 
adopt the proposed worksheet or the 
point system. Moreover, the objective 
design features under the final rule no 
longer include the effectiveness of the 
‘‘brace’’ device in assisting with one- 
handed firing of the firearm, but instead 
involve consideration of whether the 
firearm, as configured with an 
accessory, component, or other rearward 
accessory (like a ‘‘stabilizing brace’’) is 
designed, made, and intended to be 
fired from the shoulder, as required by 
the statutory definition of a rifle. As 
noted above, ATF is simultaneously 
publishing information with this 
rulemaking that will inform the public 
of (1) commonly sold pistol weapon 
platforms with attached ‘‘stabilizing 
brace’’ designs and (2) examples of 
commercially available firearms 
equipped with a ‘‘stabilizing brace’’ that 
are short-barreled rifles. Additionally, 
an individual may contact ATF to 
receive a determination whether their 
firearm equipped with a ‘‘stabilizing 
brace’’ is a rifle as defined by the GCA 
and NFA. 

vi. Rear Surface Area 

Comments Received 
Commenters pointed out that one 

problem with the NPRM’s criterion 
related to ‘‘rear surface area’’—i.e., 
‘‘Device incorporates features to prevent 
use as a shouldering device,’’ 
‘‘Minimized Rear Surface lacking 
features to discourage shouldering,’’ 
‘‘Rear Surface useful for shouldering the 
firearm,’’ and ‘‘Material added to 
increase Rear Surface for 
shouldering’’—is that ATF provided no 
metric for quantifying the surface area. 
They felt that ATF had not provided 
adequate information regarding what 
amount of material is ‘‘minimal’’ or 
‘‘added’’ for consideration of whether 
the rear surface area is useful for 
shouldering. A commenter argued that 
ATF failed to provide a reasonable 
explanation for its determination that 
the SB Tactical SBA3 device has 
material added to the rear surface area. 
The commenter asserted that the 
criterion seemed subjective and would 
not assist the public or industry to 
determine if a firearm is ‘‘designed or 
intended to be fired from the shoulder’’ 
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without actual metrics. The commenter 
also stated that it was unclear what 
‘‘feature’’ a ‘‘stabilizing brace’’ could 
incorporate to make it ‘‘difficult’’ to use 
as a shouldering device—particularly 
given that a ‘‘stabilizing brace’’- 
equipped firearm that ‘‘could possibly 
be shouldered’’ would accrue one point 
under Worksheet 4999. According to the 
commenter, with no specific metrics, 
use of words like ‘‘possibly,’’ 
‘‘sufficient,’’ and ‘‘clearly designed,’’ as 
used in the NPRM when discussing this 
feature, rendered any determination 
completely subjective. 

Department Response 

After considering the comments, the 
Department agrees that many of the 
criteria listed on Worksheet 4999 were 
open to subjective interpretation and 

application. For example, the 
Department agrees that the NPRM did 
not provide adequate information to 
define the meaning of ‘‘minimal’’ or 
‘‘added’’ material with respect to the 
rear surface area of a ‘‘stabilizing brace.’’ 
Specifically, the Department did not 
provide a particular metric to quantify 
the rear surface area to indicate when 
the firearm would accrue the number of 
points assigned. For example, the 
criteria ‘‘Minimized Rear Surface 
lacking features for discourage 
shouldering,’’ ‘‘Rear Surface useful for 
shouldering the firearm,’’ and ‘‘Material 
added to increase Rear Surface Area’’ 
were insufficiently clear when used in 
the NPRM or worksheet to describe the 
rear surface area of the ‘‘stabilizing 
brace.’’ Therefore, as previously 
discussed, the Department is not 

adopting Worksheet 4999 or its point 
values for this rule. 

Nevertheless, because both the GCA 
and NFA define a ‘‘rifle’’ as a weapon 
designed, made, and intended to be 
fired from the shoulder, surface area 
remains a relevant consideration 
because having a rear surface area is 
necessary to shoulder a weapon. 
Therefore, the Department has 
concluded that any surface area 
provided by an accessory, component, 
or other rearward attachment (e.g., a 
‘‘stabilizing brace’’) must be considered 
prior to the other listed objective design 
features in this rule. In a rifle 
configuration, a rear surface area is often 
provided by a ‘‘stock,’’ ‘‘shoulder 
stock,’’ or ‘‘butt stock,’’ as demonstrated 
below: 
BILLING CODE 4410–FY–P 
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107 Colt’s Manufacturing Company, Inc., Colt 
Safety and Instruction Manual: Colt Sporter Rifles 
(1993), https://s3.us-east-2.amazonaws.com/ 

media.connecteddatasolutions.com/downloads/ 
sporter+rifles.pdf. 

108 Colt’s Manufacturing Company, Inc., Colt 
Safety and Instruction Manual: Colt AR–15 

Semiautomatic Rifles (1995), https://s3.us-east- 
2.amazonaws.com/media.connectedda
tasolutions.com/downloads/ar-15_semiautomatic_
rifle_%26_carbine.pdf. 
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REAA91GHT COMPENSATOR 
SELECTOR FORWARD 
LEVER ASSIST 
(OTHER SID&) CHARGING 

HANDLE 

8Al'IIIEL 

MAGAilN& 
TRIGGER 

GRIP GUARD FIGURE 1 - COLTS SPORTER RFLE 
TRIGGER 

CAUTION: USE ONLY CLEAN. DRY, ORIGINAL HIGH QUALITY COM
MERCIALL V MANUFACTURED AMMUNITION IN GOOD CONDITION 
which Is appropriate to the caliber of your firearm. We do not 
recommend the use of remanufactured or hand loaded ammunition 
because It may severely damage your rifle. 
SPORTER CHAMBERED SUITABLE AMMUNITION 
FOR: 
223Rem 
fflRem 
9mmluger 
7.thal 

223Flem 

Yes 
No 
No 
No 

222 filem 222 Rem Mag. 9mm Luger 

No 
Yea 
No 
No 

No 
No 
No 
No 

No 
No 
Yes 
No 

No 
No 
No 
Yes 

Parts of the "Colt Sporter Rifle" in the Colt Safety and Instruction ManuaI107 

REARSIGHT 
SILIC'IOFI UiVER !01'Hllll SIDE) 

IIIGGERG\IMO 

PEIi 
IIEC&IYIER 

FIGURE 1 -COLT"' AR-1S"Govemment Calblno 
A. I.OWIIR RECEl\ll!R R (Rlllu aro longor and have fixed lltlltalock) 

£U CAUTION: USE ONLY CLEAN, ORY, ORIGINAL HIGH QUALITY COMMl!RCIALLY 
MANUFACTURED AMMUNITION IN GOOD CONDITION which 1, approprlllkt to the calll,ar 
of your firearm. We do not recommend the uee of re111en11factured or hanct loaded 
ammunition because It may severely damage your rifle. 

No 
No 

SUITABLE. AMMUNITION 

Parts of the "Colt AR-15 Semiautomatic Rifles and Carbines" in the Colt Safety and 
Instruction ManuaI108 

https://s3.us-east-2.amazonaws.com/media.connecteddatasolutions.com/downloads/ar-15_semiautomatic_rifle_%26_carbine.pdf
https://s3.us-east-2.amazonaws.com/media.connecteddatasolutions.com/downloads/ar-15_semiautomatic_rifle_%26_carbine.pdf
https://s3.us-east-2.amazonaws.com/media.connecteddatasolutions.com/downloads/ar-15_semiautomatic_rifle_%26_carbine.pdf
https://s3.us-east-2.amazonaws.com/media.connecteddatasolutions.com/downloads/ar-15_semiautomatic_rifle_%26_carbine.pdf
https://s3.us-east-2.amazonaws.com/media.connecteddatasolutions.com/downloads/sporter+rifles.pdf
https://s3.us-east-2.amazonaws.com/media.connecteddatasolutions.com/downloads/sporter+rifles.pdf
https://s3.us-east-2.amazonaws.com/media.connecteddatasolutions.com/downloads/sporter+rifles.pdf
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109 Winchester Repeating Arms, Winchester 
Model 70 Bolt-Action Rifle Owner’s Manual 9 
https://www.winchesterguns.com/content/dam/ 
winchester-repeating-arms/support/owners- 

manuals/2021/20-WRA-338_Model%2070_OM_
WEB.pdf (last visited Dec. 12, 2022). 

110 Smith & Wesson, Safety & Instruction Manual 
M&P 15–22 Rifle 12 (2019), https://www.smith- 

wesson.com/sites/default/files/owners-manuals/ 
M%26P_1522_Rifle_111519_3005746.pdf. 
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Parts of the "Winchester Model 70 Bolt-Action Rifle" in the Winchester Owner's 
Manual109 

..... flaclllllPolt FIDlt 

.... .......... 

SlaM 

Parts of the "M&P 15-22 Rifle" in the Smith & Wesson Safety and Instruction 
Manual110 

https://www.winchesterguns.com/content/dam/winchester-repeating-arms/support/owners-manuals/2021/20-WRA-338_Model%2070_OM_WEB.pdf
https://www.winchesterguns.com/content/dam/winchester-repeating-arms/support/owners-manuals/2021/20-WRA-338_Model%2070_OM_WEB.pdf
https://www.winchesterguns.com/content/dam/winchester-repeating-arms/support/owners-manuals/2021/20-WRA-338_Model%2070_OM_WEB.pdf
https://www.winchesterguns.com/content/dam/winchester-repeating-arms/support/owners-manuals/2021/20-WRA-338_Model%2070_OM_WEB.pdf
https://www.smith-wesson.com/sites/default/files/owners-manuals/M%26P_1522_Rifle_111519_3005746.pdf
https://www.smith-wesson.com/sites/default/files/owners-manuals/M%26P_1522_Rifle_111519_3005746.pdf
https://www.smith-wesson.com/sites/default/files/owners-manuals/M%26P_1522_Rifle_111519_3005746.pdf


6525 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

111 Sig Sauer Inc., Sig MPX Operator’s Manual: 
Handling & Safety Instructions 26–27 https://

www.sigsauer.com/media/sigsauer/resources/ 
operators-manual-mpx-1811295-01-rev03-lr.pdf 
(last visited Dec. 12, 2022). 

112 Live Q or Die, LLC., Honey Badger SD, 
liveqordie.com, https://liveqordie.com/honey- 
badger-sd/ (last visited Dec. 12, 2022). 
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P08N NOMENCLATURE 
1 Bullldclek 
2 Ql) ........ r.i .... 

l •-Receiver i 
4 M-1.01< 
5 PNOIPln 

' -1 --ReleMe Bulllln 
8 ....... 
f Ambidllill:llcuSellelar 
10 lal!eclown Pin 
11 FlallhHldllr 
12 8lfflil 

IOOHTS!DEVIEW 
13 Mll..sTO 1913Rd 
14 NC8ktl 
15 ClMMlnn Hillndle 
18 """-'""''"" 
17 ,_ 
18 ~-Clllcb 

Parts of the "SIG MPX" in the Sig Saur Operator's Manual111 

Parts of the Q "Honey Badger SD Short-Barrel Rifle with Silencer"112 

https://www.sigsauer.com/media/sigsauer/resources/operators-manual-mpx-1811295-01-rev03-lr.pdf
https://www.sigsauer.com/media/sigsauer/resources/operators-manual-mpx-1811295-01-rev03-lr.pdf
https://www.sigsauer.com/media/sigsauer/resources/operators-manual-mpx-1811295-01-rev03-lr.pdf
https://liveqordie.com/honey-badger-sd/
https://liveqordie.com/honey-badger-sd/
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113 Smith & Wesson Inc., Safety & Instruction 
Manual M&P 15–22 Pistol 12 (2020), https://
www.smith-wesson.com/sites/default/files/ 

owners-manuals/M_P1522_Pistol_Manual_101520_
3013615_web.pdf. 

114 Sig Sauer Inc., SIG MPX Copperhead 
Operator’s Manual: Handling & Safety Instructions 

26–27, https://www.sigsauer.com/media/sigsauer/ 
resources/OPERATORS_MANUAL_MPX_
COPPERHEAD_1811291-01_REV02_LR.pdf (last 
visited Dec. 12, 2022). 

Recently, many heavy pistols, and 
some rifle variants, have been 
manufactured or made in combination 

with ‘‘stabilizing braces’’ (rather than a 
shoulder stock) to create a surface area 

on the rear of the weapon with the 
attached ‘‘brace’’ device. 
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FIGURE2c 

Parts of the "M&P 15-22 Pistol" in the Smith & Wesson Safety and Instruction 
Manual113 
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Parts of the "SIG MPX Copperhead" in the Sig Sauer Operator's Manual114 

https://www.smith-wesson.com/sites/default/files/owners-manuals/M_P1522_Pistol_Manual_101520_3013615_web.pdf
https://www.smith-wesson.com/sites/default/files/owners-manuals/M_P1522_Pistol_Manual_101520_3013615_web.pdf
https://www.smith-wesson.com/sites/default/files/owners-manuals/M_P1522_Pistol_Manual_101520_3013615_web.pdf
https://www.smith-wesson.com/sites/default/files/owners-manuals/M_P1522_Pistol_Manual_101520_3013615_web.pdf
https://www.sigsauer.com/media/sigsauer/resources/OPERATORS_MANUAL_MPX_COPPERHEAD_1811291-01_REV02_LR.pdf
https://www.sigsauer.com/media/sigsauer/resources/OPERATORS_MANUAL_MPX_COPPERHEAD_1811291-01_REV02_LR.pdf
https://www.sigsauer.com/media/sigsauer/resources/OPERATORS_MANUAL_MPX_COPPERHEAD_1811291-01_REV02_LR.pdf
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115 Live Q or Die LLC., Honey Badger Pistol, 
liveqordie.com, https://liveqordie.com/honey- 
badger-pistol/ (last visited Dec. 12, 2022). 

116 Greg Lickenbrock, SIG Copperhead: First Look 
at the Ultra Compact SIG Sauer MPX 9mm, Ballistic 
Magazine (Oct. 16, 2019), https://

www.ballisticmag.com/sig-sauer-mpx-copperhead- 
first-look/. 

Notably, the definition of rifle does 
not include the term ‘‘stock,’’ nor does 
it include the term ‘‘stabilizing brace.’’ 
However, a ‘‘stabilizing brace’’ device 
may—like a shoulder stock on a rifle— 
provide surface area for a firearm that 

allows shouldering of the weapon, and, 
therefore, the inclusion of such rear 
surface area reflects an objective intent 
that the device is to be fired from the 
shoulder. For example, a review of the 
‘‘SIG MPX Copperhead’’ in Ballistic 

Magazine demonstrated how the surface 
area of a ‘‘stabilizing brace’’ may be 
used to shoulder the weapon. The 
Department notes that this firearm is 
marketed as a pistol. 

As previously discussed, the 
appropriate inquiry is whether the 
firearm, as configured, is designed, 
made, and intended to be fired from the 
shoulder. For example, the 

manufacturer of the above referenced 
‘‘SIG MPX Copperhead’’ listed the 
‘‘stabilizing brace,’’ the pivoting contour 
brace, as the ‘‘stock’’ type. This 
terminology demonstrates that the 

manufacturer recognizes the similar 
functions of a traditional shoulder stock 
and this ‘‘stabilizing brace.’’ 
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Parts of the "Q Honey Badger Pistol"115 

Ballistic Magazine provides an example of the use of the rear surface of a 
"stabilizing brace" for shouldering the firearm. 116 

https://www.ballisticmag.com/sig-sauer-mpx-copperhead-first-look/
https://www.ballisticmag.com/sig-sauer-mpx-copperhead-first-look/
https://www.ballisticmag.com/sig-sauer-mpx-copperhead-first-look/
https://liveqordie.com/honey-badger-pistol/
https://liveqordie.com/honey-badger-pistol/
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117 Sig Sauer Inc., SIG MPX Copperhead (Apr. 24, 
2022), https://web.archive.org/web/ 

20220424154840/https://www.sigsauer.com/sig- 
mpx-copperhead.html. 

For further comparison, below are 
images showing shoulder stocks next to 

‘‘stabilizing brace’’ devices. Each image 
shows that the stock and a ‘‘stabilizing 

brace’’ device both provide surface area 
to shoulder the firearm. 

VerDate Sep<11>2014 19:00 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00052 Fmt 4701 Sfmt 4700 E:\FR\FM\31JAR3.SGM 31JAR3 E
R

31
JA

23
.0

41
<

/G
P

H
>

kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 R
U

LE
S

3

Comparison of "SIG MPX Copperhead" pistol models117 

https://web.archive.org/web/20220424154840/https://www.sigsauer.com/sig-mpx-copperhead.html
https://web.archive.org/web/20220424154840/https://www.sigsauer.com/sig-mpx-copperhead.html
https://web.archive.org/web/20220424154840/https://www.sigsauer.com/sig-mpx-copperhead.html
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118 Jeremy S., Gun Review: Honey Badger by Q 
(SBR and Pistol), The Truth About Guns (Jan. 3, 
2019), https://www.thetruthaboutguns.com/gun- 
review-honey-badger-by-q-sbr-and-pistol/. 

The Department does not believe it is 
appropriate or necessary to specify a 
quantifiable metric for what constitutes 
surface area that allows for shouldering 
of the weapon. Under the final rule, any 
device or extension on the rear of the 
firearm that provides any surface area 
that allows for shouldering of the 
weapon is to be considered first before 
considering other objective design 
features. In making this determination, 
ATF will not attempt to precisely 
measure or quantify the surface area or 

make the determination based on the 
existence of any minimum surface area. 
Instead, ATF will consider whether 
there is any surface area on the firearm 
that can be used to shoulder fire the 
weapon. As described, this feature of 
the weapon will be considered in 
conjunction with other objective design 
features, including whether this surface 
area is necessary for the cycle of 
operations of the firearm. 

The Department acknowledges that a 
majority of firearms equipped with a 
‘‘stabilizing brace’’ have surface area 
that allows a user to shoulder fire the 
weapon, but this does not mean that all 
such weapons would be classified as 

‘‘rifles.’’ Rather, if the weapon has such 
a surface area, then the weapon would 
be examined to determine if other 
factors listed in the rule —e.g., sights or 
a scope with eye relief that require 
shouldering of the firearm or length of 
pull consistent with rifles—indicate that 
the firearm is designed, made, and 
intended to the be fired from the 
shoulder. In addition, it is possible for 
a firearm with an attached rearward 
device to be designed without including 
a surface area that allows shouldering. 
For example, an elastic strap that wraps 
around the shooter’s wrist and buffer 
tube on an AR-type firearm is an 
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The Q Honey Badger Rifle with a stock (left) and the Q Honey Badger Pistol with a 
"stabilizing brace" (right)118 

Surface area of SBA3 "stabilizing brace" (left) compared to known AR-15 
stock (right) 

https://www.thetruthaboutguns.com/gun-review-honey-badger-by-q-sbr-and-pistol/
https://www.thetruthaboutguns.com/gun-review-honey-badger-by-q-sbr-and-pistol/
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attachment that does not provide 
surface area to shoulder fire a weapon. 

Next, the Department agrees that the 
NPRM did not articulate what features 
would prevent the shouldering of a 
‘‘stabilizing brace.’’ In contrast to 
surface area that allows the firearm to be 
fired from the shoulder, as exemplified 
in the firearms pictured above, a 
weapon may include a feature intended 
specifically to prevent shooting the 
firearm from the shoulder. The 
Department therefore clarifies that a 
firearm is not designed, made, and 
intended to be fired from the shoulder 
if the firearm includes a design feature 
that prevents shouldering. A potential 
example of such a feature is a 
permanently attached protrusion that 
would dig into a shooter’s shoulder 
should the firearm be fired from the 
shoulder. 

vii. Adjustability 

Comments Received 
A majority of the commenters 

disagreed with the NPRM’s 
characterization of the ‘‘adjustability’’ 
factor for ‘‘stabilizing braces’’ and the 
associated points. One commenter 
disagreed with ATF’s assessment of 
adjustability in Section II, noting that it 
was limited to two entries in Section 
II—one is ‘‘[n]ot adjustable, fixed 
design,’’ and one for ‘‘[a]djustable or 
telescoping attachment designed for 
shouldering.’’ The commenter stated 
that these two entries under 
‘‘Adjustability’’ indicated that these 
were the only two possibilities, which 
the commenter asserted was misleading 
because there was actually a third 
possibility: adjustable or telescoping, 
but not for shouldering. 

Similarly, other commenters stated 
that the proposed rule’s wording 
presumed that an adjustable or 
telescoping brace was designed for 

shouldering when in fact adjustability, 
in their opinion, does not itself facilitate 
shouldering. Other commenters argued 
that ATF should not give a telescoping 
attachment two points because braces 
adjust for varying arm lengths and do 
not necessarily correlate with 
shouldering the ‘‘stabilizing brace.’’ 
Many commenters wrote of their 
different statures—tall or petite—as the 
reason they needed the ‘‘stabilizing 
brace’’ to be adjustable so that they had 
better support when shooting the 
firearm. Another commenter stated, 
‘‘[g]iven the wide variety of forearm 
circumferences, adjustability is a must’’ 
because ‘‘[t]o operate effectively, a cuff- 
type stabilizing brace must fit snugly 
over the shooter’s forearm.’’ One 
commenter observed that the NPRM 
acknowledged that, when it comes to 
rifle stocks, generally, taller shooters 
require a longer length of pull and 
shorter shooters require a shorter length 
of pull, but stated that the NPRM failed 
to make a similar recognition when it 
comes to users of stabilizing braces 
because the NPRM asserted that less 
variation exists between shooters when 
a pistol is involved because a shooter 
merely requires a device that reaches 
from the back of the firearm to the 
forearm. 

Ruger argued that adjustability is 
doubly penalized because it 
automatically accrues three points 
under Section II under ‘‘Adjustability’’ 
for ‘‘adjustable or telescoping 
attachment designed for shouldering’’ 
and one point under ‘‘Accessory 
Design’’ for being identified as a 
‘‘shoulder stock design feature.’’ The 
commenter argued that the fact ‘‘[t]hat 
the same feature is both a minor and a 
moderate indicator of the same 
‘intended use’ aptly demonstrates the 
arbitrary nature of the factoring 
criteria.’’ The commenter argued that a 

disqualifying feature should appear in 
either Section II or Section III, where 
accrual of four or more points for each 
section no longer qualifies it as a brace- 
equipped pistol, but not in both 
sections. 

Department Response 

The Department agrees with 
commenters’ concerns regarding the 
‘‘adjustability’’ factor for ‘‘stabilizing 
braces’’ and the associated points on the 
proposed Worksheet 4999. Specifically, 
the Department agrees with 
commenters’ concern regarding the 
‘‘double penalty’’ that would result from 
considering the ‘‘stabilizing brace’’ 
device’s adjustability in evaluating both 
the ‘‘Adjustability’’ and the ‘‘Accessory 
Design’’ factors. The same commenter 
also expressed concern regarding the 
same feature receiving different points 
in the factoring criteria and the arbitrary 
nature of that assessment. The 
Department agrees and, as mentioned, 
does not adopt the adjustability factor as 
proposed because it primarily focused 
on evaluating the effectiveness of a 
‘‘stabilizing brace’’ device itself rather 
than the overall configuration of the 
firearm. 

However, the Department disagrees 
with commenters who stated that 
adjustability is not an objective design 
feature indicating a firearm is designed, 
made, and intended to be fired from the 
shoulder. The adjustability of an 
attachment that uses a rifle receiver 
extension with the ability to lock in 
various positions provides fixed 
horizontal support. Horizontal support 
means that an individual can place 
pressure on the rear of the device when 
firing the weapon without the device or 
attachment sliding forward. This feature 
is common with adjustable shoulder 
stocks. 
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The use of a rifle receiver extension provides horizontal support for use as a 
shouldering device. 



6531 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Rules and Regulations 

119 See Wing Tactical, Fixed vs. Adjustable Stocks 
(Sept. 11, 2015), https://www.wingtactical.com/ 
blog/fixed-vs-adjustable-stocks/ (‘‘AR–15 
Adjustable Stock-Keep this in mind: A fixed stock 
can’t get any shorter. But a collapsible or adjustable 
stock can almost always get longer . . . . 
[A]djustable stocks are perfect for shooters who 
don’t always fit the ‘average joe’ arm length, 
because they can always adjust to the proper length- 
of-pull. What’s more, these kinds of stocks are also 

helpful when you’re shooting in groups with people 
taking turns on the same rifle. It’s important to 
remember that adjustable stocks might not be as 
durable as the more rigid fixed stocks.’’ (emphasis 
omitted)); Magpul, PRS® GEN3 Precision- 
Adjustable Stock, https://magpul.com/firearm- 
accessories/stocks/ar15-m4-m16-sr25-m110-ar10/ 
prs-gen3-precision-adjustable-stock.html?mp_
global_color=118 (last visited Dec. 12, 2022) (‘‘The 
PRS GEN3 is a field precision stock for AR15/M16 

and AR10/SR25 platforms, featuring tool-less length 
of pull and cheek piece height adjustment. With 
solid adjustments for length of pull and cheek piece 
height via aluminum detent knobs, the PRS GEN3 
(Precision Rifle/Sniper) stock provides a stable 
interface and is intended for semi-automatic sniper 
or varmint type rifles. Offering a nearly universal 
fit, it is optimized for rifle-length receiver 
extensions but will also mount to many mil-spec 
carbine and A5-length tubes[.]’’). 

The examples below illustrate buffer 
tubes with adjustment notches that 
allow a device to lock into place. The 
ability to lock any device into various 
positions on the rear of the firearm 
provides horizontal support, as 
described above, and allows the device 
to move rearward toward the shooter to 
adjust the length of pull to shoulder the 
weapon.119 Therefore, an adjustable or 
telescoping attachment that extends 

rearward toward a shooter and has the 
ability to lock into various positions is 
an important objective design feature to 
consider because it provides horizontal 
support and allows length of pull to be 
adjusted. Adjustability in the context of 
length of pull allows the shooter to 
exercise better control, achieve better 
accuracy, and better maintain comfort 
when shooting based on the shooter’s 
body or shooting preferences. For these 

reasons, in the final rule, when a firearm 
equipped with a ‘‘brace’’ device has 
surface area that allows the firearm to be 
shoulder fired, it is appropriate to also 
examine adjustability when considering 
the length of pull of the firearm, 
discussed below, to determine if the 
firearm is designed, made, and intended 
to be fired from the shoulder. 

BILLING CODE 4410–FY–C 

The Department also disagrees with 
commenters that said it must consider 
the variations among shooters, 
including different forearm 
circumference, arm length, and height, 
in weighing the adjustability factor. As 
previously discussed, beginning in 
2012, ATF misinterpreted the statutory 
definition of rifle because it improperly 
relied on the purported intent of 
‘‘stabilizing brace’’ device 
manufacturers and users and incorrectly 
concluded that, if the firearm can be 
fired with one hand using a ‘‘stabilizing 
brace,’’ then it cannot be designed, 

made, and intended to be fired from the 
shoulder. While ATF may consider the 
purported intent or use of the device, 
the best interpretation of the statute 
calls for an assessment of whether the 
maker or manufacturer’s stated intent is 
consistent with the objective design 
features of overall configuration of the 
weapon; this interpretation ensures that 
purported intent or use cannot be easily 
used to circumvent the NFA’s 
requirements. A firearm’s classification 
does not change even if the firearm can 
be used in more than one manner by a 
particular shooter. Thus, the final 
regulatory text incorporates in the 

definition of ‘‘rifle’’ an adjustable or 
telescoping attachment with the ability 
to lock into various positions along the 
buffer tube or other attachment method 
as an objective design feature to be 
considered when examining length of 
pull on a firearm that has a surface area 
that allows the weapon to be fired from 
the shoulder. 

viii. Stabilizing Brace Support 

Comments Received 
Commenters raised questions about 

Section II of Worksheet 4999 regarding 
evaluation of ‘‘Stabilizing Support.’’ 
One commenter stated that assigning 
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AR-type Pistol Buffer Tube (KAK tube) with Adjustment Notches 

Adjustable Rifle Buffer Tube (top) compared to a Standard Pistol Receiver 
Extension (bottom) 

https://magpul.com/firearm-accessories/stocks/ar15-m4-m16-sr25-m110-ar10/prs-gen3-precision-adjustable-stock.html?mp_global_color=118
https://magpul.com/firearm-accessories/stocks/ar15-m4-m16-sr25-m110-ar10/prs-gen3-precision-adjustable-stock.html?mp_global_color=118
https://magpul.com/firearm-accessories/stocks/ar15-m4-m16-sr25-m110-ar10/prs-gen3-precision-adjustable-stock.html?mp_global_color=118
https://magpul.com/firearm-accessories/stocks/ar15-m4-m16-sr25-m110-ar10/prs-gen3-precision-adjustable-stock.html?mp_global_color=118
https://www.wingtactical.com/blog/fixed-vs-adjustable-stocks/
https://www.wingtactical.com/blog/fixed-vs-adjustable-stocks/
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120 A counterbalance design is a design that uses 
the weight of the firearm as a lever to push the 
‘‘stabilizing brace’’ into the forearm to provide 
stability during single-handed firing. This design 
does not typically include straps because the 
‘‘stabilizing brace’’ contacts the side and bottom of 
the shooter’s arm and is held in place by the weight 
of the firearm, using the shooter’s hand as a 
fulcrum. See, e.g., US Patent 10,690, 442 B2 Dec. 
6, 2018. 

points based upon ATF’s assessment of 
whether a ‘‘stabilizing brace’’ is 
‘‘effective’’ as a brace was misguided 
because, although an effective brace 
might provide some indication of 
whether a weapon is or is not to be 
shoulder fired, ATF has no grounds for 
assuming that an ineffective or a poorly 
functioning ‘‘brace’’ indicates that a 
weapon is intended to be fired from the 
shoulder, is useful for shouldering, or 
was created to circumvent the NFA. The 
same commenter stated that the ATF 
should provide specific metrics (e.g., a 
specific number of inches) to determine 
when a ‘‘fin-type’’ design has an arm 
strap of suitable length or when a ‘‘cuff- 
type’’ design is capable of ‘‘fully’’ 
wrapping around the arm. 

Similarly, with regard to ‘‘cuff-type’’ 
designs, a few commenters faulted ATF 
for assigning in the NPRM different 
numbers of points to the SB Mini and 
SBA3 ‘‘stabilizing brace’’ devices based 
on whether they ‘‘partially’’ wrapped 
around a shooter’s arm even though, 
according to the commenters, the two 
devices utilize similar arm cuff sizes. 
The commenters asserted that because 
‘‘partially’’ means ‘‘to some extent,’’ 
they did not understand why the SB 
Mini ‘‘partially’’ wraps around the 
forearm but the SBA3 does not. The 
difference in point accumulation and 
how to apply the standard to different 
brace models was unclear because how 
much of the shooter’s forearm is 
encircled would depend on the shooter. 

Similarly, another commenter 
believed that ATF confused ‘‘stabilizing 
support’’ regarding the ‘‘cuff-type’’ 
braces. The commenter asserted that 
this criterion was ‘‘completely 
subjective and will vary significantly 

from person to person,’’ asking ‘‘how 
can this be an objective, measurable 
standard? A brace that may fully wrap 
around a small person’s arm may not 
wrap around the arm of a bodybuilder, 
for example.’’ The commenter also 
asked, ‘‘why is a cuff- or fin-type design 
with a strap made of elastic material 
more like a stock than one without 
elastic material?’’ Another commenter 
stated it was unclear for cuff-type 
‘‘stabilizing braces’’ how much of the 
cuff must engage the arm for it to 
‘‘partially wrap around the shooter’s 
forearm.’’ 

The same commenter critiqued ATF’s 
approach to examining ‘‘braces’’ with a 
counterbalance design, stating that the 
‘‘folding feature’’ makes good sense 
because it allows the counterbalance 
arm to be streamlined for ease of carry. 

Department Response 
The Department agrees with 

commenters’ concerns regarding the 
assessment of points on Worksheet 4999 
for ‘‘cuff-type’’ brace device designs that 
‘‘partially’’ or ‘‘fail’’ to wrap around the 
arm. Specifically, the Department agrees 
that terms like ‘‘partially’’ and ‘‘fail’’ 
were not sufficiently defined and that it 
would be difficult to make a uniform 
determination on whether a ‘‘cuff-type’’ 
brace partially or fails to wrap around 
a particular shooter’s arm. In the NPRM, 
the Department explained that 
stabilizing support is a vital 
characteristic to consider in determining 
a firearm’s classification because it 
provides evidence of the purported 
purpose of the attached device. 
However, the Department re-evaluated 
this position and determined that an 
analysis of whether the ‘‘brace’’ device 
provides stabilizing support for single- 

handed fire is distinct from whether a 
firearm, as configured with the ‘‘brace’’ 
device, is designed, made, and intended 
to be fired from the shoulder. While the 
purported intent of the device 
manufacturers may be considered, the 
way the ‘‘brace’’ device is or can be used 
is not determinative as to whether the 
firearm is designed and intended to be 
fired from the shoulder. Therefore, 
stabilizing support is not a relevant 
objective design feature and therefore is 
not incorporated into this rule. 

Although stabilizing support is not 
adopted as an objective design feature, 
the Department responds to commenters 
who opined that a folding 
counterbalance design 120 makes good 
sense for ease of carry. While the folding 
design may make the firearm easier to 
carry, the Department disagrees with the 
notion that this purpose would indicate 
the firearm is not designed and intended 
to be fired from the shoulder. A 
counterbalance design includes a 
folding feature that provides a rear 
surface area on the ‘‘stabilizing brace’’ 
when closed (or folded), as 
demonstrated below. As previously 
discussed, a surface area that allows 
shouldering of the weapon remains an 
objective design feature that a firearm is 
designed, made, and intended to be 
fired from the shoulder. 
BILLING CODE 4410–FY–P 
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BILLING CODE 4410–FY–C 

ix. Length of Pull 

Comments Received 

Commenters asserted that the 
proposed length of pull ‘‘scale’’ makes 
little sense and ‘‘discounts the fact that: 
(1) shooters have different length 
forearms; (2) shooters may prefer the 
brace to be mounted to their forearm in 
different locations; and (3) a brace- 
equipped pistol’s design and weight 
balance will necessitate a brace’s varied 
position on a forearm.’’ Other 
commenters further noted that ATF 
provided no explanation for its ‘‘length 
of pull’’ ranges, and they asserted that 
this concept is not found in any statute 
or regulation, but rather appeared to be 
a creation of ATF bureaucrats. Another 
commenter stated that length of pull is 

normally associated with ‘‘rifles’’ and 
shotguns with stocks. Because ‘‘braces’’ 
are not stocks, the commenter argued 
that the entire section was invalid from 
the premise. A comment from the 
congressional Second Amendment 
Caucus agreed with other commenters 
that length of pull concept is ‘‘not found 
in any statutes, nor is it defined in any 
of the agency’s regulations . . . . ATF 
opines that ‘[l]ength of pull is a common 
measurement of firearms that describes 
the distance between the trigger and the 
center of the shoulder stock.’ But a 
‘firearm’ or ‘pistol’ does not have a 
stock, even if it uses a stabilizing brace, 
and ATF fails to explain why it is 
appropriate to use a rifle measurement 
when analyzing pistols.’’ (Citation 
omitted.) 

Commenters also argued that the 
length of pull measurements were 
arbitrary and subjective because they 
were based on having the accessory in 
the ‘‘Rear most ‘Locked Position.’ ’’ One 
of these commenters stated that it was 
unclear what the term ‘‘locked position’’ 
meant and also unclear how length of 
pull would be measured if there was no 
locked position. The commenter found 
ATF’s examples confusing and stated 
that approximate measures from the 
examples were not useful. Another 
commenter stated that ‘‘length of pull’’ 
in the proposed worksheet was 
ambiguous. 

The Gun Owners of America argued 
that ATF should have described the 
length of pull based on how a firearm 
with an attached device is ‘‘actually 
configured,’’ not how it ‘‘theoretically’’ 
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Rear of counterbalance-type device when folded 
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121 SAAMI, Glossary, Sporting Arms and 
Ammunition Manufacturers’ Institute, Inc., https:// 

saami.org/glossary/stock-dimensions/ (last visited 
Dec. 13, 2022). 

122 SAAMI, Glossary, Sporting Arms and 
Ammunition Manufacturers’ Institute, Inc., https:// 
saami.org/glossary/stock-dimensions/ (last visited 
Dec. 13, 2022). 

123 Michael E. Bussard and Stanton L. Wormley, 
Jr., NRA Firearms Sourcebook 137 (2006). 

124 Ruger, Ruger Precision Rifle, https:// 
www.ruger.com/products/precisionRifle/ 
specSheets/18084.html (last visited Dec. 12, 2022); 
O.F. Mossberg & Sons, Inc., Mossberg International 
817, https://www.mossberg.com/mossberg- 
international-817-38191.html (last visited Dec. 12, 
2022); LWRC International, LWRCI UCIW Stock Kit, 
https://www.lwrci.com/LWRCI-UCIW-Stock-Kit- 
lpl38.html (last visited Dec. 12, 2022); CZ USA, 
CZ 1012, https://www.cz-usa.com/products/cz- 
1012/ (last visited Dec. 12, 2022); Browning, X-Bolt 
Mountain Pro LR Burnt Bronze- Bolt- Action Rifle, 
https://www.browning.com/products/firearms/ 
rifles/x-bolt-mountain-pro-ir.html (last visited Dec. 
22, 2022); Remington, Model 700 SPS Tactical 
AAC-SD, https://www.remarms.com/rifles/bolt- 
action/model-700/model-700-sps-tactical-aac-sd 
(last visited Dec. 22, 2022). 

125 See Tyler Hughes, Length of Pull: A Complete 
Guide for Fitting Your Rifle to Your Body 
(ballisticmag.com), Ballistic Magazine (June 24, 
2021), https://www.ballisticmag.com/length-of-pull- 
guide/; Suzanne Wiley, The Shooter’s Log: What is 
Length of Pull and Why Does It Matter, Cheaper 
Than Dirt (July 10, 2013), https://blog.cheaper
thandirt.com/length-pull-matter/; Frankie Chan, 
What is Length of Pull on an AR–15?, Wing Tactical 
(Mar. 9, 2022), https://www.wingtactical.com/blog/ 
what-is-length-of-pull-on-an-ar15/; Savage Arms, 
Fitment: Why Rifle Fit Matters (Mar. 5, 2020), 
https://savagearms.com/blog?p=fitment-why-rifle- 
fit-matters. 

126 See Savage Accuracy, Understanding Length- 
of-Pull, YouTube.com (Oct. 31, 2017), https://
www.youtube.com/watch?v=Ler-d3MDLA0&t=109s; 
Vickers Tactical, BCM Training Tip: Buttstock 
Length, YouTube.com (Mar. 30, 2018), https://
www.youtube.com/watch?v=cifL2QYHp3I; Viking 
Tactics, Tactical Tip of the Day: Proper Buttstock 
Length, YouTube.com (Feb. 8, 2019), https://
www.youtube.com/watch?v=ER-s6pSCxjc; 
Brownells, Inc, The Magpul PRS Gen3 AR15/M16 
Stock, YouTube.com (Feb. 26, 2018), https://
www.youtube.com/watch?v=obFCK3g19wI. 

could be configured in the rear-most, 
locked position. ‘‘Confusingly, the 
NPRM appears to admit as much, 
claiming that a brace ‘will accrue more 
points the further it is positioned 
rearward,’ indicating that it should be 
measured the way it is actually 
configured.’’ Another commenter 
asserted that braces are more effective 
when they interact with a user’s forearm 
close to the elbow to provide optimum 
leverage, and that users with longer 
forearms should not be penalized by 
ATF’s length determinations. 

One commenter provided a detailed 
discussion of ‘‘length of pull’’ and ‘‘rear 
surface area.’’ He suggested that the 
‘‘Department should change the 
worksheet into a two-tiered approach. 
As the first step, ask whether the 
combination of ‘length of pull’ and ‘rear 
surface area’ make the braced pistol 
suitable for firing from the shoulder.’’ 
(Emphasis omitted.) The commenter 
stated that if the answer is ‘‘no’’ then the 
braced pistol should be approved. On 
the other hand, if ‘‘yes,’’ then additional 
features should be considered, and 
additional points possibly awarded. The 
commenter suggested that other features 
need not be considered ‘‘unless the 
length of pull, and rear area surface are 
suitable for firing from the shoulder.’’ 
To reiterate this point, the same 
commenter stated that, ‘‘[o]n the 
proposed worksheet, the ‘rear surface 
area’ criterion is independent of the 
‘adjustability’ and ‘length of pull’ 
criteria. This is not appropriate; in the 
case of these three criteria, each 
criterion must be examined in the 
context of the others.’’ (Citation 
omitted.) Another commenter stated 
that, if not removed as a factor, then 
‘‘length of pull’’ should be revised so 
that zero points are assigned to a firearm 
with a ‘‘length of pull’’ less than 13–1/ 
2 inches, consistent with ATF’s prior 
findings. 

Department Response 

The Department agrees with 
commenters that the length of pull 
‘‘scale’’ in Worksheet 4999 is confusing 
but disagrees that the scale must 
account for length of shooting 
preferences of different shooters. The 
Department also disagrees that length of 
pull is a concept or standard that is 
ambiguous, subjective, or the creation of 
ATF. Length of pull is a well-known 
standard in the firearms industry. 
SAAMI references length of pull as well 
as other features when discussing ‘‘stock 
dimensions’’ 121 and defines length of 

pull as ‘‘[t]he distance from the center 
of the trigger to the center of the 
buttplate or recoil pad.’’ 122 The NRA 
Firearms Sourcebook also defines 
‘‘length of pull’’ as the distance between 
the center trigger and the center of 
buttplate or recoil pad the shoulder 
stock.123 This standard is also 
commonly recognized by industry; 
specifically, firearm manufacturers, 
such as Ruger, Mossberg, LWRC 
International, CZ–USA, Browning, and 
Remington, all reference length of pull 
in their advertising of firearms or 
firearms accessories.124 Therefore, it is 
reasonable for the Department to 
consider lengths of pull consistent with 
rifles as an objective design feature 
indicating that a firearm is designed to 
be fired from the shoulder. 

The Department disagrees that 
measuring length of pull in the ‘‘rear 
most’’ locked position is arbitrary. A 
length of pull on a rifle appropriately 
adjusted for the shooter (i.e., size or 
shooting preferences) allows a shooter 
to exercise better control, improve 
accuracy, and maintain comfort when 
shooting based on the shooter’s body or 
shooting preferences.125 For the reasons 
discussed herein and in section 
IV.B.3.b.vii of this preamble, whether 
there is an adjustable or telescoping 
attachment with the ability to lock into 
various positions along a buffer tube, 

receiver extension, or other attachment 
method is considered when examining 
a firearm’s length of pull to determine 
if the firearm is designed, made, and 
intended to be fired from the shoulder. 

How ATF would measure the length 
of pull under this rule would depend on 
the type of ‘‘brace’’ device attached to 
the weapon. First, for devices with fixed 
material or a device in a fixed position 
on the rear of the firearm, the length of 
pull of a firearm would be measured 
from the device’s fixed position to the 
center of the trigger. This is the position 
by which an individual may shoulder 
the firearm. Second, for devices that are 
not fixed and instead have a mechanism 
to lock into place in various locations 
along a buffer tube or receiver 
extension, ATF would measure length 
of pull with the device in the rearmost 
locked position. As earlier discussed, 
the benefit of an adjustable stock, 
‘‘stabilizing brace,’’ or other shouldering 
device that can lock into position along 
a buffer tube or receiver extension is 
that it adjusts the length of pull of the 
firearm and offers horizontal support 
(i.e., to use against the shoulder) based 
on shooter’s preferences.126 

The Department has chosen to use the 
rearmost locked position for such 
devices because the Department 
believes that this measurement will best 
indicate whether the firearm is 
designed, made, and intended to be 
fired from the shoulder. The fact that an 
adjustable stock, ‘‘stabilizing brace,’’ or 
other shouldering device might, in 
certain configurations, be appropriate 
for firing without shouldering the 
weapon does not preclude a conclusion 
that the weapon with the device is still 
designed, made, and intended to be 
fired from the shoulder. To the contrary, 
if the device in the rearmost locked 
position results in a length of pull that 
is consistent with shoulder-fired 
weapons, that length of pull is a design 
feature that—in combination with other 
features—could indicate that the 
weapon is designed, made, and 
intended to be fired from the shoulder. 
The possibility for non-shoulder firing 
with the device in other positions does 
not preclude this conclusion because, as 
explained above, the potential alternate 
uses of a weapon do not eliminate the 
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127 See supra notes 121–123 and accompanying 
discussion. 

128 See supra note 123. 129 See 87 FR at 24693 (discussing variants). 

likelihood that the weapon—in addition 
to these alternate uses—is designed, 
made, and intended for shoulder firing. 
ATF accordingly will examine length of 
pull with the device in the rearmost 
position to determine whether shoulder 
firing is the designed and intended use, 
even if the device in other positions 
might not be amenable to such firing. 

Therefore, it is appropriate for ATF to 
consider the longest possible length of 
pull on a device that can adjust and lock 
into place along a buffer tube or receiver 
extension. 

Finally, for a firearm that includes a 
device that is movable but cannot be 
affixed into various positions along the 
buffer tube or receiver extension, length 

of pull would be measured with the 
device collapsed. This is because the 
device would collapse toward the 
receiver of the firearm if a shooter were 
to press his or her shoulder against it. 
The chart below summarizes these three 
methods of measuring length of pull 
depending on the type of stock or other 
device used to shoulder the firearm. 

Fixed non-adjustable stock, ‘‘stabilizing brace,’’ or other device .............................. Measure the distance between the center of the trigger and the rear center of the 
device in the fixed position. 

Adjustable stock, ‘‘stabilizing brace,’’ or other device with the ability to lock into 
various positions along the buffer tube or other attachment method.

Measure the distance between the center of the trigger and the rear center of the 
device in the rearmost locked position. 

A stock, ‘‘stabilizing brace,’’ or other device that is movable but cannot be in a 
fixed position or made stationary along the buffer tube.

Measure the distance between the center of the trigger and the rear center of the 
device with the device collapsed. 

Like the industry, FATD measures the 
length of pull from the center of the 
trigger to the rear center of the stock, 
‘‘stabilizing brace,’’ or other shouldering 
device. FATD previously determined 
the standards for length of pull by a 
review of industry publications and by 
measuring the length of pull of various 
rifles.127 FATD determined the average 
‘‘length of pull’’ is between 131⁄2 and 
141⁄2 inches for rifles. ATF’s own 
analysis is consistent with the NRA 
Firearms Sourcebook, which also 
provides that the average length of pull 

found on shoulder-fired weapons is 
approximately 131⁄2 to 141⁄2 inches.128 
However, many more modern and 
common rifles are equipped with 
shouldering devices that result in 
shorter length-of-pull-measurements. 
For example, AK-types usually have a 
length of pull between 121⁄2 to 131⁄2 
inches. For those firearms that are a 
variant of a rifle,129 ATF would compare 
the length of pull between a firearm 
with a ‘‘stabilizing brace’’ or other 
attached device against that rifle 
configuration. For example, the length 

of pull of an AK-type pistol equipped 
with a ‘‘stabilizing brace,’’ which has a 
length of pull of over 121⁄2 inches, 
would be compared to AK-type rifles. 
Similarly, a Glock-type pistol with a 
‘‘stabilizing brace’’ would be compared 
to a Glock-type pistol equipped with a 
stock. 

FATD measured the length of pull of 
various rifles from the National 
Firearms Collection as displayed in the 
chart below. 

Manufacturer Model Caliber LOP 

COLT .......................................................................... SMG ............................................... 9x19mm ......................................... 13″ 
COLT .......................................................................... AR–15 ............................................ .223 REM ....................................... 13″ 
Q ................................................................................. HONEY BADGER .......................... .300 BLK ........................................ 13″ 
LWRC ......................................................................... M6 .................................................. .223 REM ....................................... 137⁄8″ 
SIG SAUER ................................................................ MCX ............................................... .223 REM ....................................... 131⁄4″ 
SIG SAUER ................................................................ MCX RATTLER .............................. .300 BLK ........................................ 121⁄4″ 
MAXIM DEFENSE ...................................................... MDX ............................................... .223 REM ....................................... 117⁄8″ 
MAXIM DEFENSE ...................................................... PDX ................................................ .223 REM ....................................... 12″ 
LRB ARMS ................................................................. M15SA ........................................... .223 REM ....................................... 13″ 
BCI DEFENSE ............................................................ SQS15 ............................................ .223 REM ....................................... 113⁄4″ 
H&K ............................................................................ MK16 .............................................. .223 REM ....................................... 14″ 
Z–M WEAPONS ......................................................... LR300 ............................................. .223 REM ....................................... 137⁄8″ 
OLYMPIC ARMS ........................................................ M.F.R. ............................................ .223 REM ....................................... 15″ 
ARSENAL ................................................................... AKS–74U ....................................... .223 REM ....................................... 131⁄2″ 
ARSENAL ................................................................... SAS M–7 ........................................ 7.62x39mm .................................... 13″ 
YUGOSLAVIA ............................................................. AK–47 ............................................ 7.62x39mm .................................... 123⁄4″ 
ZASTAVA ................................................................... AK–47 ............................................ 7.62x39mm .................................... 131⁄4″ 
IRAQ ........................................................................... TABUK ........................................... 7.62x39mm .................................... 127⁄8″ 
RUSSIAN .................................................................... KRINK ............................................ 7.62x39mm .................................... 125⁄8″ 
MAGUA INDUSTRIES ................................................ MINI–BERYL .................................. .223 REM ....................................... 121⁄4″ 
H&K ............................................................................ MP5K ............................................. 9x19mm ......................................... 125⁄8″ 
H&K ............................................................................ MP5 ................................................ 9x19mm ......................................... 13″ 
H&K ............................................................................ UMP ............................................... .45 ACP .......................................... 145⁄8″ 
BOBCAT WEAPONS ................................................. BW–5 ............................................. 9x19mm ......................................... 133⁄4″ 
HK ............................................................................... USC ................................................ .45 ACP .......................................... 141⁄4″ 
S.W.D. ........................................................................ CM–11 ............................................ 9x19mm ......................................... 14″ 
S.W.D. ........................................................................ M–11/NINE ..................................... 9x19mm ......................................... 167⁄8″ 
M.A.C. ......................................................................... M10 ................................................ .45 ACP .......................................... 137⁄8″ 
MAC PMF ................................................................... M11 ................................................ .380 ACP ........................................ 131⁄4″ 
JERSEY ARMS .......................................................... AVENGER ...................................... .45 ACP .......................................... 161⁄2″ 
RPB ............................................................................ M10 ................................................ 9x19mm ......................................... 161⁄2″ 
IMI ............................................................................... UZI ................................................. 9x19mm ......................................... 151⁄2″ 
IMI ............................................................................... MINI UZI ......................................... 9x19mm ......................................... 16″ 
IMI ............................................................................... MICRO UZI .................................... 9x19mm ......................................... 14″ 
IMI ............................................................................... MICRO UZI .................................... 9x19mm ......................................... 141⁄8″ 
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Manufacturer Model Caliber LOP 

IWI .............................................................................. UZI PRO ........................................ 9x19mm ......................................... 143⁄4″ 
LWRC ......................................................................... SMG45 ........................................... .45 ACP .......................................... 121⁄2″ 
SIG SAUER ................................................................ MPX ............................................... 9x19mm ......................................... 11″ 
SIG SAUER ................................................................ MPX ............................................... 9x19mm ......................................... 131⁄4″ 
SIG SAUER ................................................................ MPX ............................................... 9x19mm ......................................... 121⁄2″ 
B&T ............................................................................. APC9 .............................................. 9x19mm ......................................... 131⁄4″ 
B&T ............................................................................. TP9 ................................................. 9x19mm ......................................... 151⁄2″ 
BERETTA ................................................................... CX4 STORM .................................. 9x19mm ......................................... 133⁄4″ 
BERETTA ................................................................... CX4 STORM .................................. .40 S&W ......................................... 131⁄4″ 
DBX ............................................................................ 5.7DBX ........................................... 5.7x28mm ...................................... 11″ 
CZ ............................................................................... EVO SCORPION ........................... 9x19mm ......................................... 141⁄2″ 
CZ ............................................................................... EVO SCORPION ........................... 9x19mm ......................................... 141⁄2″ 
CZECH ....................................................................... SKORPION .................................... .32 ACP .......................................... 133⁄4″ 
GRAND POWER ........................................................ STRIBOG SP9A1 ........................... 9x19mm ......................................... 131⁄2″ 
INTRATEC .................................................................. MP9 ................................................ 9x19mm ......................................... 121⁄2″ 
INTRATEC .................................................................. TEC–KG9 ....................................... 9x19mm ......................................... 131⁄2″ 
CALICO ...................................................................... M900 .............................................. 9x19mm ......................................... 161⁄2″ 
RUGER ....................................................................... PC CARBINE ................................. 9x19mm ......................................... 131⁄2″ 
RECOVER TACTICAL ............................................... PI–X ............................................... 9x19mm ......................................... 151⁄4″ 
FN ............................................................................... P90 ................................................. 5.7x28mm ...................................... 133⁄8″ 
FN ............................................................................... PS90 .............................................. 5.7x28mm ...................................... 133⁄8″ 
HK ............................................................................... MP7 ................................................ 4.6x30mm ...................................... 141⁄4″ 
KRISS ......................................................................... VECTOR ........................................ .45 ACP .......................................... 121⁄2″ 
KRISS ......................................................................... VECTOR ........................................ .45 ACP .......................................... 121⁄2″ 
HI–POINT ................................................................... 4095 ............................................... .40 S&W ......................................... 145⁄8″ 
KEL–TEC .................................................................... SUB2000 ........................................ 9x19mm ......................................... 131⁄4″ 
STEYR ........................................................................ MP40 .............................................. 9x19mm ......................................... 121⁄2″ 
STEN .......................................................................... MK11 .............................................. 9x19mm ......................................... 111⁄2″ 
FB ............................................................................... MSBS ............................................. .223 REM ....................................... 131⁄4″ 
IWI .............................................................................. CARMEL ........................................ .223 REM ....................................... 143⁄4″ 
FN ............................................................................... SCAR–16 ....................................... .223 REM ....................................... 141⁄4″ 
FN ............................................................................... SCAR PDW–P ............................... .223 REM ....................................... 141⁄2″ 
FN ............................................................................... FS2000 ........................................... .223 REM ....................................... 143⁄4″ 
CZ ............................................................................... BREN 805 ...................................... .223 REM ....................................... 131⁄2″ 
REMINGTON .............................................................. 700 ................................................. .308 WIN ........................................ 131⁄8″ 
HK ............................................................................... HK93 .............................................. .223 REM ....................................... 133⁄4″ 
STEYR ........................................................................ AUG ............................................... .223 REM ....................................... 143⁄4″ 
STEYR ........................................................................ AUG ............................................... 9x19mm ......................................... 15″ 
WINCHESTER ............................................................ 1894 ............................................... .30 W.C.F. ...................................... 13″ 
GERMANY .................................................................. STG44 ............................................ 7.92 KURTZ ................................... 14″ 
RUGER ....................................................................... MINI–14 .......................................... .223 REM ....................................... 131⁄3″ 
KEL–TEC .................................................................... SU–16 ............................................ .223 REM ....................................... 135⁄8″ 
BERETTA ................................................................... RX4 STORM .................................. .223 REM ....................................... 131⁄2″ 
INLAND ....................................................................... M2 CARBINE ................................. .30 CAL .......................................... 131⁄8″ 
US ............................................................................... M2 CARBINE ................................. .30 CAL .......................................... 145⁄8″ 
BROWNING ................................................................ BUCKMARK ................................... .22LR .............................................. 15″ 
MAUSER .................................................................... C96 ................................................. 7.63x25mm .................................... 161⁄4″ 
DWM ........................................................................... LUGER ........................................... 9x19mm ......................................... 173⁄4″ 
DWM ........................................................................... LUGER ........................................... 9x19mm ......................................... 161⁄2″ 
MAUSER .................................................................... C96 ................................................. .30 Mauser ..................................... 161⁄8″ 
MAUSER .................................................................... C96 ................................................. 9x19mm ......................................... 163⁄8″ 
GERMANY .................................................................. STECHKIN ..................................... .380 ACP ........................................ 153⁄4″ 
UNITED KINGDOM .................................................... MK6 ................................................ .455 WEB ....................................... 161⁄4″ 
STAR .......................................................................... 1911 ............................................... .38 Super ....................................... 125⁄8″ 
BROWNING/FN .......................................................... HI–POWER .................................... 9x19mm ......................................... 163⁄8″ 
BERETTA ................................................................... 93R ................................................. 9x19mm ......................................... 161⁄2″ 
CAA ............................................................................ MCK CL ......................................... 9x19mm ......................................... 16″ 
CAA ............................................................................ MCK GEN 2 ................................... 9x19mm ......................................... 153⁄4″ 
FIRE CONTROL UNIT ............................................... X–01 ............................................... 9x19mm ......................................... 137⁄8″ 
RECOVER TACTICAL ............................................... 20/20N ............................................ 9x19mm ......................................... 15″ 
FAB DEFENSE ........................................................... KPOS G2 ....................................... 9x19mm ......................................... 153⁄4″ 
ACCURATE PISTOL SYSTEMS ................................ GLOCK 17 ..................................... 9x19mm ......................................... 17″ 
ENDO TACTICAL ....................................................... GLOCK 17 ..................................... 9x19mm ......................................... 191⁄2″ 
TAC STOCK ............................................................... GLOCK 17 ..................................... 9x19mm ......................................... 173⁄4″ 
CALICO ...................................................................... M–100 ............................................ .22LR .............................................. 181⁄4″ 
UMAREX .................................................................... HK 416D ........................................ .22LR .............................................. 145⁄8″ 
ISSC ........................................................................... MK22 .............................................. .22LR .............................................. 14″ 
GSG ............................................................................ GSG–522 ....................................... .22LR .............................................. 133⁄4″ 
DAISY MFG ................................................................ N/A ................................................. .22LR .............................................. 133⁄8″ 
HENRY ....................................................................... LEVER ACTION ............................. .22LR .............................................. 123⁄4″ 
REMINGTON .............................................................. MODEL 597 ................................... .22LR .............................................. 14″ 
SPRINGFIELD ............................................................ M6 SURVIVAL ............................... .22LR .............................................. 11″ 
ITHACA ....................................................................... M6 SURVIVAL ............................... .22LR .............................................. 111⁄2″ 
CHARTER ARMS ....................................................... AR–7 .............................................. .22LR .............................................. 15″ 
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Manufacturer Model Caliber LOP 

RUGER ....................................................................... 22-Oct ............................................ .22LR .............................................. 131⁄2″ 
KSA ............................................................................ CRICKET ....................................... .22LR .............................................. 117⁄8″ 

The Department disagrees with 
commenters who stated it is not 
appropriate to use a rifle measurement 
when analyzing pistols. The Department 
has determined that, to best implement 
the relevant statutes, ATF should not 
simply assume that a firearm should be 
classified in accordance with the 
manufacturer’s stated intent. Rather, 
based on the best reading of the relevant 
statutory provisions, ATF will examine 
the firearm for characteristics (e.g., 
length of pull) consistent with whether 
a firearm is designed, made, and 
intended to be fired from the shoulder. 
The objective design features of the 
firearm may support or undermine a 
manufacturer’s stated intent regarding 
whether the firearm is or is not 
designed, made, and intended to be 
fired from the shoulder. Therefore, after 
considering whether the firearm has 
surface area that allows for shouldering, 
it is reasonable for the Department to 
consider length of pull consistent with 
similar rifles as a design feature 
indicating that a firearm is designed to 
be fired from the shoulder. 

For similar reasons, the Department 
disagrees with the commenters that 
suggested measuring length of pull for 
weapons with ‘‘stabilizing braces’’ was 
an invalid concept because the weapons 
do not have ‘‘stocks.’’ Although some 
measures of length of pull may refer to 
a ‘‘stock,’’ the purported ‘‘stabilizing 
brace’’ on a firearm is often similar to 
a shoulder stock in construction and 
intended purpose, and the Department 
accordingly believes that length of pull 
can appropriately be measured for such 
weapons. The mere fact that a 
manufacturer may call a device a 
‘‘stabilizing brace’’ does not prevent 
measurement of a length of pull when 
the device is, in reality, similar to a 
shoulder stock. 

The Department acknowledges the 
suggestion of one commenter that 
Worksheet 4999 should have used a 
two-tiered approach that combines the 
length of pull and rear surface area, and, 
if this combination indicates the firearm 
is suitable to be fired from the shoulder, 
then to proceed to other characteristics. 
While the Department does not adopt 
the commenter’s exact suggestion, the 
Department has determined that a two- 
tiered approach is a reasonable and 
clear method to evaluate whether the 
overall configuration of a firearm 
equipped with a ‘‘stabilizing brace’’ is 

designed, made, and intended to be 
fired from the shoulder. After 
consideration of the comments, the rule 
states that the term ‘‘designed or 
redesigned, made or remade, and 
intended to be fired from the shoulder’’ 
includes a weapon that is equipped 
with an accessory, component, or other 
rearward attachment (e.g., a ‘‘stabilizing 
brace’’) that provides surface area that 
allows the weapon to be fired from the 
shoulder, provided that other factors, 
such as length of pull, indicate that the 
firearm is designed, made, and intended 
to be fired from the shoulder. 

x. Attachment Method 

Comments Received 
One commenter questioned why ATF 

would assign any points to items such 
as KAK-style and rifle-style buffer tubes 
and PDW-type guide rails that ATF has 
previously ‘‘approved’’ for use on 
pistols. The commenter had the same 
questions with respect to folding 
adapters and how ATF determines what 
a ‘‘modified shoulder stock’’ is under 
the ‘‘Attachment Method’’ category in 
Section III. Another commenter noted 
that the use of ‘‘folding adapters’’ serve 
the same functional purpose for brace- 
equipped pistols as they do for folding 
rifle stocks, i.e., the user can fire the 
pistol without the device extended by 
folding the stabilizing brace or stock out 
of the way. The commenter further 
stated that, ‘‘[j]ust as a rifle with its 
stock folded does not suddenly become 
a non-rifle, a pistol with its brace folded 
does not suddenly become a non- 
pistol.’’ Similarly, commenters 
disagreed with ATF’s assignment of 
various ‘‘attachment methods,’’ i.e., 
‘‘extended’’ tubes, ‘‘folding adapter[s],’’ 
and ‘‘spacers,’’ that were each assessed 
two points, on the theory that each 
‘‘increases the ‘length of pull.’’’ 
Commenters believed that the factors 
under ‘‘Attachment Method’’ would 
create a double penalty for: (1) the 
attachment method that increases the 
length of pull and (2) the resulting 
longer length of pull itself, which would 
already be accounted for under ‘‘Length 
of Pull.’’ 

One commenter argued that the factor 
examining ‘‘aim-point’’ not only is 
vague and has nothing to do with 
shouldering but is also duplicative of 
the analysis conducted under the 
‘‘Peripheral Accessories’’ section. 
Another commenter asked for 

clarification on the factor ‘‘Attachment 
method creates an unusable aim-point 
(slant)’’ under the ‘‘Attachment 
Method’’ category. The commenter 
stated that the Department would need 
to evaluate a number of shooting 
positions to determine whether the aim- 
point is unusable without firing from 
the shoulder. For example, the 
commenter stated that when a firearm is 
fired from either a bench rest or the 
prone position, the firearm is not fired 
from the shoulder, yet the elevation of 
the firearm in relation to the user’s body 
may be quite similar to a shoulder- 
mounted firearm. This, according to the 
commenter, would make aim-point 
unusable for freehand shooting from a 
standing position, but very usable from 
a bench rest or from the prone 
position.’’ Another commenter 
criticized the lack of explanation for 
how certain methods of attachment 
would affect other criteria that ATF 
already identified as indicative of an 
intent to fire a weapon from the 
shoulder. The commenter asserted that 
attachment method has nothing to do 
with a device’s ability to be fired from 
the shoulder and that a final rule should 
not consider attachment method. 

Department Response 

The Department agrees with 
commenters’ concerns regarding the 
assessment of duplicate points for 
‘‘attachment method’’ and ‘‘length of 
pull.’’ The Department does not adopt 
the point system from Worksheet 4999. 
Rather, under this final rule, if a weapon 
equipped with an accessory, 
component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
has surface area that allows it to be fired 
from the shoulder, then the other 
objective design features and other 
factors listed in this rule are to be 
considered in determining whether the 
firearm is designed, made, and intended 
to be fired from the shoulder. 

One objective design feature ATF may 
consider is whether the attachment is 
required for the cycle of operations of 
the weapon, which could indicate the 
firearm is not designed and intended to 
be fired from the shoulder. For example, 
an AR-type pistol with a standard 6- to 
61⁄2-inch buffer tube may not be 
designed, made, and intended to be 
fired from the shoulder even if the 
buffer tube provides surface area that 
allows the firearm to be shoulder fired. 
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130 Palmetto State Armory, Product Manuals–PA– 
15 Pistol, https://palmettostatearmory.com/help- 

center/product-manuals/pa15-pistol.html#safety 
(last visited Dec. 12, 2022). 

On an AR-type pistol, the buffer tube 
encases a spring that drives the bolt 
forward when the bolt is driven into the 
buffer tube by the gas from the initial 

shot. The picture below displays the 
internal function of an AR–15 type rifle. 
The AR-type pistol is a variant of the 
rifle with the stock removed and has the 

same receiver and buffer tube function 
of the rifle version. 
BILLING CODE 4410–FY–P 

In contrast, if the buffer tube, receiver 
extension, or other component is not 
required for the cycle of operations of 
the weapon, ATF may conclude it 
serves no purpose but to extend the rear 
surface area of the weapon toward the 
shooter to provide surface area for 
shouldering and to increase the overall 

length of pull, which in turn provides 
a shooter a better aim-point on the 
firearm and horizontal stabilization to 
shoulder-fire the firearm. For example, 
a ‘‘brace’’ device or other rearward 
attachment on AK-type pistol serves 
only to extend the surface of the firearm 
rearward. Similarly, the CZ Scorpion 

EVO3 S1 (pictured below) does not 
incorporate a buffer tube or material 
beyond the bottom of the pistol grip, 
unlike the AR-type rifle. Instead, a 
folding ‘‘brace’’ is added to the firearm 
in addition to the material required for 
the operation of the firearm. 
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Internal function of an AR-type rifle 

A. Rash suppressor/Compensator 

B. Forearm Hand Guard 

C. Upper Receiver w/Pictlooy Rail 

D. Charging Handle 

E. Pistol Buffer Tube 

F. Safety Selector 

G. Grip 

H. Trlaer 

I. Trigger Guafd 

J. Lower Receiver 

I(, Bolt release lever 

L Magazine release 

M. Forward Assist 

N. Ejection Port Cover 

O. Ambidextrous Latch Plate 

P. Magazine 

"PA-15 Pistol" in Palmetto State Armory product manual130 

https://palmettostatearmory.com/help-center/product-manuals/pa15-pistol.html#safety
https://palmettostatearmory.com/help-center/product-manuals/pa15-pistol.html#safety
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131 CZ USA, CZ Scorpion Evo 3 S1 Pistol, https:// 
cz-usa.com/product/cz-scorpion-evo-3-s1-pistol-2/ 
(last visited Dec. 12, 2022). 

132 CZ USA, CZ Scorpion EVO 3 S1 Pistol w/Flash 
Can and Folding Brace-Discontinued, https://cz- 
usa.com/product/cz-scorpion-evo-3-s1-pistol-w- 

flash-can-and-folding-brace/ (last visited Dec. 12, 
2022) 

Another example is the HK SP5 
firearm, which functions with no 
material beyond the pistol grip of the 
firearm. But a ‘‘stabilizing brace’’ can be 
attached to additional material such as 
PDW-type guard rails, as demonstrated 

below. This attachment extends the rear 
surface of the firearm, and the PDW- 
type guard is additional material that 
also has no purpose in the cycle of 
operations on a HK SP5 firearm. The 
fact that this excess material is not 

necessary to the cycle of operations 
would be an objective design feature 
suggesting that the firearm with the 
‘‘stabilizing brace’’ is designed, made, 
and intended to be fired from the 
shoulder. 
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CZ Scorpion EV03 Sl (AK style variant) without an extension131 

CZ Scorpion EVO 3 Sl w/ Flash Can and Folding Arm Brace (Discontinued)132 

https://cz-usa.com/product/cz-scorpion-evo-3-s1-pistol-2/
https://cz-usa.com/product/cz-scorpion-evo-3-s1-pistol-2/
https://cz-usa.com/product/cz-scorpion-evo-3-s1-pistol-w-flash-can-and-folding-brace/
https://cz-usa.com/product/cz-scorpion-evo-3-s1-pistol-w-flash-can-and-folding-brace/
https://cz-usa.com/product/cz-scorpion-evo-3-s1-pistol-w-flash-can-and-folding-brace/
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133 Heckler & Koch USA, SP5K–PDW–Heckler & 
Koch, https://hk-usa.com/product/pistols/ (last 
visited Dec. 12, 2022); SB Tactical, HKPDW,TM 

https://www.sb-tactical.com/product/hkpdw/ (last 
visited Dec. 12, 2022). 

134 Letter from ATF #304296 (Dec. 22, 2015) 
(PDW rails); Letter from ATF #306285 (Oct 31, 
2017) (KAK tube). 

The Department acknowledges that 
ATF previously ‘‘approved’’ KAK-style 
and rifle-style buffer tubes and PDW- 
type guide rails for use on pistols and 
that ATF specifically permitted these 
types of extensions to attach a 
‘‘stabilizing brace’’ device onto the rear 
of a weapon.134 The Department also 
acknowledges but disagrees with 
commenters that did not believe folding 

adapters should be considered because 
the purpose of a folding adapter is to 
fold out of the way the ‘‘brace’’ or 
shoulder stock on a firearm. As 
discussed, the addition of an accessory 
to the rear of the firearm can also add 
material that provides surface area for 
shouldering and can extend the length 
of pull to effectuate shoulder fire. For 
these reasons, the Department disagrees 

with these commenters and maintains 
that these types of rearward 
attachments, like the folding adapter 
pictured below, are additional material 
that, when added to the end of a 
firearm, may indicate that the firearm is 
designed, made, and intended to be 
fired from the shoulder. 
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Heckler & Koch (H&K) SPS pistol (left) and Adjustable PDW type guard rail with a 
"stabilizing brace" device on HK SPS (right)133 

https://www.sb-tactical.com/product/hkpdw/
https://hk-usa.com/product/pistols/
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BILLING CODE 4410–FY–C 

Likewise, an extended AR-type pistol 
buffer tube, which is a longer buffer 
tube than the standard buffer tubes 
required for the operation of the firearm, 
or the inclusion of spacers that extend 
the length of pull, are also examples of 
the addition of material to the rear of a 
firearm that provides surface area for 
shouldering and extends the length of 
pull to effectuate shoulder fire. 

xi. Peripheral Accessories and 
‘‘Stabilizing Brace’’ Modifications/ 
Configurations 

Comments Received 

Some commenters were troubled with 
the inclusion of ‘‘accessories’’ in the 
evaluation process because, in their 
opinion, ATF only has the authority ‘‘to 
regulate firearms and ammunition in 
interstate commerce.’’ Commenters 
stated that ATF appeared not to be 
concerned about the impact the 
worksheet would have on AR–15 
enthusiasts who enjoy trying new or 
different components, i.e., sights, optics, 
or telescoping arms to ensure the best 
fit. Specifically, commenters stated that, 
because of such changes, ‘‘their ‘score’ 

on’’ Worksheet 4999 would change with 
each new combination, thereby likely 
resulting in a new register or destroy 
decision tree.’’ 

The congressional Second 
Amendment Caucus disagreed with 
ATF’s statements from the NPRM. The 
commenter read the NPRM as indicating 
that, simply by adding peripheral 
accessories such as a hand stop or 
sights, a person may inadvertently 
‘‘void’’ ATF’s prior classification of a 
weapon with an attached ‘‘stabilizing 
brace’’ as not being a ‘‘rifle’’ under the 
NFA. That person would then be in 
possession of an unregistered short- 
barreled rifle. The commenter stated 
that it would be ‘‘unjustifiable’’ for a 
firearm’s classification to change 
‘‘simply because a person has 
customized it with individualized 
accessories.’’ (Emphasis omitted.) 

Another commenter suggested that 
the worksheet should be revised to say 
that no points would be awarded for a 
hand stop unless the length of pull and 
rear surface area of the stabilizing brace 
are suitable for firing from the shoulder, 
and, if so, then two points would be 
awarded for the secondary grip, and, if 

not, the worksheet does not apply to the 
secondary grip, but the firearm may be 
classified as an NFA ‘‘any other 
weapon.’’ Under this proposal, no 
points should be assigned for the ‘‘no 
sights’’ feature. The same commenter 
also stated that, if the physical size and 
configuration of a stabilizing brace do 
not allow for shouldering at all, then the 
presence of a hand stop is irrelevant and 
does not indicate that the gun will be 
fired from the shoulder. 

Another commenter wanted 
additional information on Worksheet 
4999 because it was unclear if the only 
‘‘accessory’’ that had to be removed to 
make the initial determination regarding 
weight and length prerequisites is an 
attached stabilizing brace or whether 
other accessories (e.g., sights, fore-end, 
pistol grip, bipod, etc.) would have to be 
removed as well. 

Commenters did not understand how 
a ‘‘sighting’’ accessory could transform 
a pistol with a ‘‘brace’’ into an NFA 
weapon and disagreed with Worksheet 
4999 for including a ‘‘sighting’’ factor. 
Many commenters disagreed with the 
notion that any form of sight or even the 
absence of sights might make a pistol a 
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Folding adapter 

Folding adapter attached to a pistol with a purported "stabilizing brace 
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rifle or that pistols with certain sights or 
other accessories could become short- 
barreled rifles. Many commenters said 
optics do not change the function of a 
brace and should not be considered in 
the evaluation of a pistol or rifle. 
Commenters stated that sights can be 
seen very easily when firing with one 
hand and that their use should be 
assigned zero points. 

Another commenter put it a slightly 
different way. The commenter found it 
‘‘unclear how the presence or absence of 
sights would be determinate of whether 
the firearm is a pistol or short-barreled 
rifle,’’ and the commenter asserted that 
‘‘attributing the same points to a firearm 
equipped with a set of rifle-type sights 
as the same firearm with no sight 
installed makes little sense.’’ The 
commenter continued, stating it is 
‘‘nonsensical that lacking sights could 
make a firearm a short-barreled rifle 
under the Rule.’’ ‘‘End users are free to 
choose what optics or sights to put on 
their firearm if none are included from 
the factory, and many of those optic and 
sight choices would result in accrual of 
zero points.’’ One commenter 
questioned why the presence of no 
sights (which would have accrued one 
point on the worksheet) would indicate 
a firearm was made to be shouldered. 

Another commenter stated any person 
can shoot a firearm one handed with a 
sight or scope, so this factor, according 
to the commenter, would have 
automatically given every firearm with 
a sight or scope 4 points, thereby 
making every firearm a short-barreled 
rifle by ATF’s proposed factoring 
criteria. One organization raised a 
question about ATF’s purported 
prohibition of various types of sights, 
which, the commenter claimed, ATF 
erroneously asserted ‘‘must be fired 
from the shoulder in order to use the 
sight.’’ 

Another commenter, who identified 
as a National Guard Instructor, 
suggested that ATF include a list of 
acceptable style of optics for the factor 
‘‘Presence of a Sight/Scope with Eye 
Relief Incompatible with one-handed 
fire,’’ as listed on Worksheet 4999. 
Doing so, according to the commenter, 
would help people know what 
standards ATF proposed to use when 
using the worksheet to determine if a 
firearm is classified as a rifle or short- 
barreled rifle subject to the NFA. 

A few commenters wrote about the 
‘‘bipod’’ factor on the proposed 
Worksheet. One commenter argued that 
it was nonsensical to accrue points for 
presence of a bipod because alternate 
shooting positions should be 
encouraged for safety purposes. The 
commenter stated that attachment of a 

bipod allows the shooter to choose to 
rest the forward portion of the firearm 
on a solid surface for stability. If a 
suitable solid surface is not available, 
the user should have the ability to use 
an equipped stabilizing brace for 
stability. Another commenter argued 
that the ‘‘[w]orksheet should not award 
points for the presence of a bipod or 
monopod unless length of pull and rear 
surface area are both suitable for firing 
from the shoulder. And then, only one 
point should be assigned.’’ (Emphasis 
omitted.) 

Finally, at least one commenter 
argued that the factors under the section 
of the worksheet titled ‘‘Stabilizing 
Brace’’ Modifications/Configurations 
were arbitrary. For example, the 
commenter stated that ATF did not 
define when a strap is ‘‘too short’’ to 
function for the ‘‘cuff-type’’ or ‘‘fin- 
type’’ design and that this feature was 
duplicative of the ‘‘stabilizing support 
factor’’ in Section II of the proposed 
worksheet. The commenter argued 
generally that other factors in this part 
conferred too much discretion on ATF 
and that the factors were arbitrary and 
therefore the entire part examining 
‘‘Stabilizing Brace’’ Modifications/ 
Configurations should be removed. 

Department Response 
The Department agrees that ATF’s 

authority under the GCA and NFA is to 
regulate firearms and ammunition; 
however, the Department disagrees that 
ATF is prohibited from considering 
components or peripheral accessories 
attached to a firearm in the evaluation 
process of a firearm. ATF’s FATD 
considers the configuration of the 
firearm, which includes whether certain 
accessories added by either the 
manufacturer or the individual affect 
the classification of a firearm. In the 
NPRM, the Department included on the 
Worksheet 4999 accessories that may 
impact whether a firearm is designed, 
made, and intended to be fired from the 
shoulder. After considering the 
comments, the Department has 
determined that the presence of sights 
or scopes with eye relief that require 
shouldering of the firearm to be used is 
an objective design feature indicating a 
firearm is designed, made, and intended 
to be fired from the shoulder. As 
explained below, the Department agrees 
with commenters and does not consider 
hand stops, secondary grips, or bipod or 
monopods to be objective design 
features indicating that a firearm is 
designed and intended to be fired from 
the shoulder. 

The Department disagrees that it has 
not considered the interests of AR–15 
enthusiasts by including accessories in 

the analysis of whether a firearm is 
designed, made, and intended to be 
fired from the shoulder. The NPRM and 
proposed Worksheet 4999 would not 
have prevented AR–15 enthusiasts from 
altering their firearms, and individuals 
may continue to install accessories on a 
firearm under this final rule. However, 
if the firearm falls within the purview 
of the NFA (i.e., designed, made, and 
intended to be fired from the shoulder 
with a barrel less than 16 inches) then 
the firearm must be registered in the 
NFRTR. The Department agrees that an 
unintended consequence of the 
proposed worksheet and the point 
system was that the addition or removal 
of a single peripheral accessory could 
redesign the firearm to be fired from the 
shoulder or remove the firearm from the 
purview of the NFA. Therefore, the 
Department does not adopt the 
proposed Worksheet 4999 and, as 
discussed, several of the peripheral 
accessories listed in the worksheet are 
not considered objective design features 
in the final rule. 

The Department agrees that two 
factors—the presence of a hand stop and 
secondary grip—are not relevant 
objective design features because they 
only are relevant if firearm has a length 
of pull consistent with rifles and rear 
surface area indicating the firearm is 
suitable to be fired from the shoulder. In 
other words, the objective design 
features of length of pull and rear 
surface area already take into account 
these types of peripheral accessories, 
including secondary grips. Additionally, 
the secondary grip may be a factor 
indicating that a firearm is not a pistol 
(i.e., a firearm designed, made, and 
intended to be fired with one hand), but 
it is not a factor indicating that the 
firearm is designed, made, and intended 
to be fired from the shoulder. 

For the same reasons that secondary 
grip and hand stop are not included, the 
Department also agrees that the 
presence of a bipod or monopod is not 
an objective design feature of a firearm 
designed and intended to be fired from 
the shoulder; this feature can be a 
characteristic of both a rifle and a pistol 
and itself is not an objective design 
feature of a rifle. Therefore, a bipod or 
monopod is not included as an objective 
design feature in the rule. 

Similarly, the Department agrees that 
optics on a firearm should not transform 
a firearm into a rifle by themselves, and 
the Worksheet 4999 was not intended to 
make optics a transformative 
characteristic. However, the Department 
disagrees with any notion that the optics 
on a firearm are irrelevant to the 
question of whether a firearm is a rifle 
within the meaning of the relevant 
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135 SAAMI, Glossary, Sporting Arms and 
Ammunition Manufacturers’ Institute, Inc., https:// 
saami.org/glossary/shoulder/ (last visited Dec. 13, 
2022). 

136 Dave Campbell, Back to the Basics: Rifle Stock 
Components & Designs, The American Rifleman 
(Feb. 15, 2017), https://www.americanrifleman.org/ 
content/back-to-basics-rifle-stock-components- 
designs/. 

137 R.A. Steindler, New Firearms Dictionary 112 
(1985) (defining ‘‘eye relief’’ as the ‘‘distance 
required between the eye and ocular lens of a 
telescopic sight that gives the user the best image 
of the object viewed’’). 

statutes. The presence of sights or a 
scope on a firearm that requires the 
firearm to be shouldered in order for the 
sights or scope to be used as designed 
indicates that the firearm is designed, 
made, and intended to be fired from the 
shoulder. In applying the statutory 
definition, ATF intends to examine the 
sights or scope on a submitted firearm 
sample as compared to those sights or 
scopes featured on a rifle to determine 
whether the sights or scope on the 
firearm being evaluated must be 
shouldered to use the sights or scope as 
designed. 

The alignment of sights and optics is 
an important feature of a weapon 
designed, made, and intended to be 
fired from the shoulder. The industry 
recognizes the importance of the sights 
or aiming device in shouldering a 

firearm. SAAMI defines ‘‘shoulder’’ as, 
in relevant part, the ‘‘[a]ct of placing a 
shotgun or rifle to a shooter’s shoulder, 
in order to properly align the sights and 
fire at a target.’’ 135 The American 
Rifleman states that ‘‘[a] rifle stock is a 
device that provides an interface 
between the shooter and the rifle. Its 
foremost purpose is to allow the shooter 
a repeatable point of contact in relation 
to the rifle’s aiming device.’’ 136 The 
final rule also refers to the ‘‘eye relief’’ 
of any attached sights or scopes. ‘‘Eye 
relief’’ is the distance between the eye 
and the scope or sight that is required 
to provide the best image of the object 
being targeted.137 If sights or a scope 
requires the firearm to be shouldered in 
order for the shooter to use the sights or 
scope to view the target, then the 
firearm is more likely to be designed, 

made, and intended to be fired from the 
shoulder because firing from other 
positions would impair the use of the 
sight or scope. 

Therefore, some of the sights listed on 
Worksheet 4999 are relevant to the 
question of whether a particular 
configuration is a rifle within the 
meaning of the relevant statutes. For 
instance, back-up or flip-up sights that 
can only be effectively used when the 
firearm is shouldered are an indicator 
that a firearm is designed, made, and 
intended to be fired from the shoulder. 
Similarly, the presence of a reflex sight 
with flip-to the side magnifier that has 
limited eye relief (i.e., the sight is 
unusable unless aimed and fired from 
the shoulder) is a design incorporated 
on firearms designed, made, and 
intended to be fired from the shoulder. 

The Department acknowledges that 
Worksheet 4999 incorrectly considered 
and assigned points for the lack of sights 
to determine if a firearm is a rifle 
designed, made, and intended to be 
fired from the shoulder. As discussed, 
the Department notes that the correct 
inquiry for purposes of determining 
whether a firearm equipped with a 
‘‘brace’’ is designed, made, and 
intended to be fired from the shoulder 
is to consider whether the sight or scope 
has an eye relief that requires 
shouldering in order to be used as 
designed. Therefore, the Department 

believes it is not necessary to provide a 
list of acceptable style optics that are 
compatible with one-handed fire, as 
requested in the comments. 

Lastly, the Department agrees with the 
commenter that it should not examine 
‘‘stabilizing brace’’ modifications or 
configurations, and this characteristic 
should not be considered in the final 
rule. As discussed above, ATF evaluates 
and classifies firearms based upon the 
firearm’s objective design features and 
other factors in light of the statutory and 
regulatory definitions. This rule clarifies 
the term ‘‘designed or redesigned, made 

or remade, and intended to be fired from 
the shoulder’’ includes a weapon that is 
equipped with an accessory, 
component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
the weapon to be fired from the 
shoulder, provided that other factors— 
such as the presence of sights or a scope 
with eye relief that require the weapon 
to be fired from the shoulder in order to 
be used as designed—also indicate the 
weapon is designed, made, and 
intended to be fired from the shoulder 
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Example of firearm with thermal scope with eye relief that requires shouldering of 
the firearm in order to be used as designed. 

https://saami.org/glossary/shoulder/
https://saami.org/glossary/shoulder/
https://www.americanrifleman.org/content/back-to-basics-rifle-stock-components-designs/
https://www.americanrifleman.org/content/back-to-basics-rifle-stock-components-designs/
https://www.americanrifleman.org/content/back-to-basics-rifle-stock-components-designs/
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138 Letter for John Spencer, Chief, Firearms 
Technology Branch, ATF, from Alex Bosco, NST 
Global (Nov. 8, 2012). 

139 See, e.g., SB Tactical (June 3, 2017), https:// 
web.archive.org/web/20170603230920/https://
www.sb-tactical.com/; SB Tactical (May 2, 2019), 
https://web.archive.org/web/20190502221627/ 
https://www.sb-tactical.com/. 

c. Regulating Intent 

Comments Received 
Commenters were concerned that 

ATF was presuming the intentions of 
both users and manufacturers of 
‘‘stabilizing braces.’’ One commenter 
said the proposed definition would 
define the intent of the manufacturer or 
designer of the firearm based solely 
upon objective features. The commenter 
further elaborated, stating, ATF 
contends that the intent of 
manufacturers or makers may not be as 
stated, but ‘‘[c]onversely, a 
manufacturer or designer may have all 
genuine intents and purposes of having 
a firearm not be shot from the shoulder, 
but have their firearm classified as a 
‘rifle’ on the basis that it met the point 
requisite! Both of these results ignore 
the Congressional intent of the meaning 
of the term ‘rifle’.’’ Other commenters 
said it was unclear what additional 
evidence ATF would consider in 
determining if a manufacturer 
‘‘expressly intended to design the 
weapon to be fired from the shoulder.’’ 
Finally, other commenters contended 
that, although ATF said that the 
manufacturer’s stated intent should play 
a role, the worksheet did not take such 
intent into account because it focused 
only on design features. 

Department Response 
The Department disagrees that the 

definition, as proposed and finalized, 
defines the intent of a manufacturer or 
designer based solely upon objective 
features. As stated, ATF considers the 
manufacturer’s or designer’s stated 
intent, but the Department has 
determined that the relevant statutes 
would not be properly implemented by 
simply assuming that the firearm should 
be classified entirely in accordance with 
that stated intent; doing so would 
permit circumvention of the NFA solely 
based on the manufacturer’s or maker’s 
words. Such an absurd result would be 
inconsistent with the best 
understanding of the relevant statutory 
definitions, which encompass weapons 
designed, made, and intended to be 
fired from the shoulder—not merely 
weapons that the manufacturer 
expressly states are to be fired from the 
shoulder. Put another way, Federal 
regulation of only those ‘‘rifles’’ the 
manufacturer wanted to market as such 
would leave other items completely 
unregulated regardless of their objective 
design features, and regardless of 
whether those other items pose the 
exact same dangers as the weapons 
marketed as ‘‘rifles.’’ Hence, to properly 
apply the relevant statutory definition, 
the Department has determined that the 

classification of a firearm should 
include an evaluation of whether its 
objective design features indicate it is 
designed, made, and intended to be 
fired from the shoulder. ATF, as stated 
in this rule, may consider a 
manufacturer’s stated intent or 
marketing materials, as well as evidence 
of likely use in the general community, 
but ATF would take these 
considerations into account in 
conjunction with the objective design 
features of the weapon. 

To assess the manufacturer’s or 
maker’s intent when following the 
process described in this final rule, 
ATF’s FATD considers both: (1) the 
marketing of the attachment (e.g., 
indirect marketing through persons that 
manufacture or sell ‘‘stabilizing braces’’ 
but not firearms) and the direct 
marketing from the firearm 
manufacturer regarding the firearm to 
which the attachment or ‘‘brace’’ is 
assembled, and (2) information 
demonstrating the likely use of the 
weapon by the general community, 
including both the manufacturer’s stated 
intent when submitting its item for 
classification and use by members of the 
firearms industry, firearms writers, and 
in the general community. Cf. Posters 
‘N’ Things v. United States, 511 U.S. 
513, 521–22 (1994) (explaining that 
whether an item is ‘‘primarily intended’’ 
for a specified use is an objective 
analysis that must focus on the ‘‘likely 
use’’ of that item in the general 
community, rather than the subjective 
intent of a particular person). 

FATD in the past has found that 
manufacturers or makers often assert 
that a device is a ‘‘stabilizing brace’’ or 
that a firearm is a ‘‘pistol’’ when 
submitting a firearm for classification, 
but then advertise these products later 
as devices that permit customers to fire 
their ‘‘pistols’’ from the shoulder, e.g., to 
make a short-barreled rifle without 
complying with the requirements of the 
NFA (examples provided below). Such 
production and advertising are far from, 
and not consistent with, the incidental 
use of a ‘‘brace’’ as a shouldering device. 
Instead, the manufacturer’s own 
marketing materials directly 
contradicted the purpose they stated to 
ATF when submitting the firearm and 
indicated that the firearm, in reality, is 
intended to be fired from the shoulder. 
Thus, in considering intent under this 
final rule, ATF will consider both the 
stated intent upon submission to ATF 
and the marketing materials associated 
with the ‘‘stabilizing brace.’’ 
Additionally, FATD under the final rule 
may also examine information 
demonstrating the likely use of the 
weapon in the general community, such 

as the proposed use by the manufacturer 
or use by members of the firearms 
industry, firearms writers, and in the 
general community. These sources 
provide insight into the ways that 
manufacturers market their products 
and whether the firearm equipped with 
a ‘‘stabilizing brace’’ as configured is 
designed, made, and intended to be 
shoulder fired. 

By considering direct or indirect 
marketing or promotional materials 
available through videos, 
advertisements, or other sources, ATF 
can verify the manufacturer’s purported 
intent regarding the use the weapon. 
Indirect marketing materials can include 
statements from accessories 
manufacturers for the accessories that a 
firearms manufacturer attaches or 
incorporates into its firearm, such as a 
‘‘brace’’ manufacturer that advertises 
that a ‘‘stabilizing brace’’ is a method to 
circumvent the NFA. Such an 
advertisement would not be published 
by the firearms manufacturer itself but 
might still be referenced by the 
manufacturer of the ‘‘stabilizing brace,’’ 
and it would still be considered relevant 
in the assessment of whether a weapon 
is a rifle. Additionally, ATF can look to 
other available information, including 
the manufacturer’s own statements, to 
assess the general community’s likely 
use of the weapon to resolve the 
intended use of the device. 

Below is an example of how ATF 
would consider these materials and 
information for an AR-type firearm with 
an SBA3 ‘‘stabilizing brace’’ device. In 
evaluating a firearm equipped with an 
SBA3 ‘‘brace’’ device, FATD will 
consider the firearm manufacturer’s or 
maker’s direct and indirect marketing 
and promotional materials, which may 
include the direct or indirect materials 
of the accessory (or ‘‘brace’’) maker 
whose product is used by the 
manufacturer or maker of the firearm. 
Even though, as earlier discussed, the 
maker of the SBA3 stated to ATF that 
an SBA3 ‘‘stabilizing brace’’ was 
‘‘intended to assist those with limited 
strength or mobility while shooting from 
the one-handed pistol precision stance 
or one-handed supported stance,’’ 138 
the maker of the SBA3 also included 
material on its website that stated 
‘‘stabilizing braces’’ are a way to avoid 
NFA controls and to ‘‘Stiff Arm the 
Establishment.’’ 139 The Department 
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https://web.archive.org/web/20170603230920/https://www.sb-tactical.com/
https://web.archive.org/web/20170603230920/https://www.sb-tactical.com/
https://web.archive.org/web/20190502221627/https://www.sb-tactical.com/
https://web.archive.org/web/20190502221627/https://www.sb-tactical.com/
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140 James Tarr, POF Revolution Pistol Review, 
Guns and Ammo (Apr. 1, 2019), https://

www.gunsandammo.com/editorial/pof-revolution- 
pistol-review/359137; Tom Beckstrand, BCM Recce- 
11 MCMR Pistol Review, Guns and Ammo (Oct. 28, 
2019), https://www.gunsandammo.com/editorial/ 
bcm-recce-11-mcmr-pistol-review/369026. 

believes it would be appropriate for 
ATF to consider this indirect marketing 
material from the brace manufacturer, 

along with the weapon’s objective design features, when making a 
classification. 
BILLING CODE 4410–FY–P 

In considering information 
demonstrating the likely use of the 
firearm equipped with an SBA3 
‘‘stabilizing brace’’ in the general 
community, ATF would also consider 
information such as the firearms 

magazines that similarly exhibited the 
use of this ‘‘stabilizing brace’’ as a 
shoulder stock.140 
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SB Tactical's Homepage from June 2017 to May 2019 (background picture since 
changed but the phrase "Stiff-Arm the Establishment" was visible during that entire 

timeframe) 

https://www.gunsandammo.com/editorial/bcm-recce-11-mcmr-pistol-review/369026
https://www.gunsandammo.com/editorial/bcm-recce-11-mcmr-pistol-review/369026
https://www.gunsandammo.com/editorial/pof-revolution-pistol-review/359137
https://www.gunsandammo.com/editorial/pof-revolution-pistol-review/359137
https://www.gunsandammo.com/editorial/pof-revolution-pistol-review/359137
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141 King of Compact Hammers, Guns and Ammo 
(June 2019). 

142 Ballistic Staff, RipBrace: CMMG Teams with 
SB Tactical for Retractable AR Pistol Brace, 
Ballistic Magazine (Nov. 8, 2018), https://

www.ballisticmag.com/cmmg-ripbrace-retractable- 
brace/. 

In the following examples, with images, 
the firearms were being sold as pistols 
while it was evident that they were 

designed, made, and intended to be 
rifles. 

Additionally, ATF would review 
other advertisements displaying the 

SBA3 accessory as a shoulder stock. 
These include: 
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Firearms writer utilizing the SBA3 accessory as a shoulder stock (Firearms News, 
September 2018, Issue 18) to fire a Patriot Ordnance Factory (POF) "Revolution," 

7.62 NATO caliber firearm with long-distance scope-Note this firearm is being 
sold as a "pistol" while clearly designed, made, and intended to be a "rifle" 

Guns & Ammo (September 2019, page 36) covering the Bravo Company 
Manufacturing (BCM) Recce-11 MCMR 5.56 NATO caliber firearm with long

distance scope and SBA3 "stabilizing brace"-Note this firearm is being sold as a 
"pistol" while clearly designed, made, and intended to be a "rifle" 

https://www.ballisticmag.com/cmmg-ripbrace-retractable-brace/
https://www.ballisticmag.com/cmmg-ripbrace-retractable-brace/
https://www.ballisticmag.com/cmmg-ripbrace-retractable-brace/
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BILLING CODE 4410–FY–C The manufacturers’ advertisements of 
the SBA3 attached to these types of 

firearms and their use by the industry 
and public as a rifle designed, made, 
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Advertisement for Highlander "Pistol" with attached SBA3 "stock" (advertisement 
ran in Guns & Ammo June/July 2019)141 

Webpage advertising the SBA3 accessory as a "stock" 

CMMG 

RipBrace 
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Ballistic magazine of the "RipBrace" version of the SBA3 accessory, advertising the 
ability to quickly extend the "stock"142 
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143 See supra notes 96–98. 
144 See supra notes 90–94. 

145 The Supreme Court’s decision in Bruen 
abrogated several circuit court decisions applying a 
‘‘‘two-step’ framework for analyzing Second 
Amendment challenges.’’ Id. at 2125. At the first 
step, courts asked whether the ‘‘challenged law 
regulates activity falling outside the scope of the 
[Second Amendment] right as originally 
understood.’’ Id. at 2126 (quotation marks omitted). 
If so, then the law did not violate the Second 
Amendment. But if the law did regulate activity 
within the amendment’s scope, then courts applied 
a means-end test similar to the strict or intermediate 
scrutiny used to evaluate laws burdening First 
Amendment rights. Id. at 2126–27. The Court in 
Bruen largely approved of the first step, which ‘‘is 
broadly consistent with Heller,’’ id. at 2127, but 
specifically disapproved of the second step, see id. 
Thus, although Bruen abrogates previous decisions 
applying the means-end test, the Department does 
not believe the case casts doubt on courts’ prior 
conclusions that, based on historical tradition, the 
Second Amendment does not extend to dangerous 
and unusual weapons. See, e.g., Marzzarella, 614 
F.3d at 94 (‘‘the Supreme Court has made clear the 
Second Amendment does not protect . . . types of 
weapons’’ such as ‘‘machine guns or short-barreled 
shotguns—or any other dangerous and unusual 
weapon’’). 

and intended to be fired from the 
shoulder demonstrate the actual 
intended use of the item. Thus, in 
considering a manufacturer’s assertion 
to ATF that the firearm is designed and 
intended to be fired with one hand with 
the assistance of a ‘‘stabilizing brace,’’ 
FATD would be able to look to the 
manufacturer’s direct and indirect 
materials, as well as information 
demonstrating likely use in the general 
community, to assist in determining 
whether the firearm is or is not 
configured to be fired from the shoulder. 
As evidenced by online videos,143 
marketing materials from manufacturers 
of various models of ‘‘stabilizing 
braces,’’ 144 and even comments on the 
NPRM, firearms with attached 
‘‘stabilizing braces’’ are being used to 
evade regulation under the NFA. Thus, 
the final rule adopts the best 
interpretation of the relevant statutes by 
examining a firearm’s objective design 
features, along with direct and indirect 
marketing materials and other 
information to determine whether a 
firearm is designed, made, and intended 
to be fired from the shoulder. 

4. Constitutional Concerns 

a. Violates the Second Amendment 

Comments Received 
Commenters opposed to the NPRM 

broadly opined that ATF should not be 
allowed to violate their Second 
Amendment rights and that this rule is 
a ‘‘slap in the face’’ to millions of 
Americans who own and use pistol 
braces. Other commenters argued the 
rule would ban pistols that are protected 
by the Second Amendment. 
Commenters argued that the rule 
‘‘attacks’’ the Second Amendment. 
Thousands of commenters cited District 
of Columbia v. Heller, 554 U.S. 570 
(2008), and argued that the rule 
unlawfully infringes on the Second 
Amendment rights of millions of 
citizens to keep and bear arms in 
common use. Other commenters stated 
the term ‘‘infringed’’ in the Second 
Amendment means ‘‘to limit or 
undermine’’ and ‘‘actively break the 
terms of a law or agreement,’’ and that 
in return for the colonies giving power 
to the creation of a Federal government, 
the government agreed not to infringe 
on the rights of people to keep and bear 
arms. Commenters argued that with this 
rule, ATF is infringing on the rights of 
people to keep and bear arms under the 
Second Amendment. Another 
commenter stated that the right to 
install a stabilizing brace to assure safe 

and accurate use and operation of a 
weapon, particularly for defense of self 
and property, is a ‘‘core value’’ 
protected by the Second Amendment. 

Department Response 
The Department disagrees with 

commenters that this regulation violates 
the Second Amendment. Heller and 
subsequent judicial decisions support 
the Department’s view that weapons 
regulated by the NFA, such as short- 
barreled rifles, fall outside the scope of 
the Second Amendment. The Supreme 
Court in Heller, 554 U.S. at 570, held the 
Second Amendment protects an 
individual right to bear arms for 
traditional, lawful purposes such as self- 
defense. At the same time, the Court 
recognized that the rights established 
under the Second Amendment are not 
absolute or unlimited. Id. at 595. Heller 
specifically recognized an ‘‘important 
limitation on the right to keep and carry 
arms,’’ i.e., that the right is limited to 
‘‘the sorts of weapons . . . ‘in common 
use at the time.’’’ Id. at 627. The Court 
stated that this limitation is supported 
by ‘‘the historical tradition of 
prohibiting the carrying of ‘dangerous 
and unusual weapons.’’’ Id. The Court 
rejected the ‘‘startling’’ position that 
‘‘the National Firearms Act’s restrictions 
on machineguns . . . might be 
unconstitutional, machineguns being 
useful in warfare in 1939.’’ Id. at 624. 
Heller thus made clear that 
machineguns and short-barreled 
shotguns are ‘‘weapons not typically 
possessed by law-abiding citizens for 
lawful purposes,’’ and thus fall outside 
the scope of the Second Amendment as 
historically understood. Id. at 625; see 
also id. at 627 (accepting that M–16 
rifles are dangerous and unusual 
weapons that may be banned). 

Indeed, after Heller, lower courts 
similarly held that short-barreled 
shotguns and short-barreled rifles are 
dangerous and unusual weapons that 
fall outside the scope of the Second 
Amendment because of the danger 
presented. United States v. Cox, 906 
F.3d 1170, 1186 (10th Cir. 2018) (‘‘we 
take our cue from Heller and conclude 
that the possession of short-barreled 
rifles falls outside the Second 
Amendment’s guarantee’’); United 
States v. Gilbert, 286 Fed. App’x 383, 
386 (9th Cir. 2008) (approving jury 
instructions that an individual does not 
have a Second Amendment right to 
possess a short-barreled rifle, and 
observing that, ‘‘[u]nder Heller, 
individuals still do not have the right to 
possess machineguns or short-barreled 
rifles’’); Marzzarella, 614 F.3d at 90–95 
(explaining that a long gun with a 
shortened barrel is both dangerous and 

unusual, because ‘‘its concealability 
fosters its use in illicit activity,’’ and 
‘‘because of its heightened capability to 
cause damage’’ and that the Second 
Amendment does not provide 
protection for all types of weapons); 
Gonzalez, 2011 WL 5288727, at *5 
(‘‘Congress specifically found that 
‘short-barreled rifles are primarily 
weapons of war and have no 
appropriate sporting use or use for 
personal protection.’’’ (quoting S. Rep. 
No. 90–1501, at 28)). Thus, Heller and 
subsequent judicial decisions support 
the Department’s view that the weapons 
regulated by the NFA, such as short- 
barreled rifles, were not historically 
protected by the Second Amendment 
and thus fall outside the scope of the 
Second Amendment. Nothing in the 
Supreme Court’s recent decision in New 
York State Rifle & Pistol Ass’n v. Bruen, 
142 S. Ct. 2111 (2022), changes this 
analysis.145 See id at 2162 (Kavanaugh, J. 
concurring) (reiterating Heller’s finding 
that ‘‘dangerous and unusual weapons’’ 
are outside of the Second Amendment’s 
protections). 

Further, the Department also notes 
that neither the rule nor the NFA bans 
the possession of the relevant firearms. 
In regulating short-barreled rifles, 
Congress only requires the registration 
of the firearms in the NFRTR and the 
payment of a making or transfer tax, 
neither of which prohibits a person’s 
ability to possess these weapons. This 
rule does no more than clarify the 
Department’s understanding of the best 
meaning of the relevant statutory 
provisions. 
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b. Violates the Fourth Amendment 

Comments Received 
Numerous commenters stated that 

gun-owning Americans will see this rule 
as a step towards gun confiscation. One 
commenter stated that ATF has allowed 
the legal production and sale of these 
pistols with ‘‘stabilizing braces’’ for 
years and, as such, their abrupt removal 
from the legal use violates the Fourth 
Amendment. 

Department Response 
The Department disagrees that this 

rule violates the Fourth Amendment. 
The commenters appear to 
misunderstand the scope and intent of 
the rule and it is unclear how a ‘‘search’’ 
or ‘‘seizure’’ could result from this rule. 
The rule acknowledges that firearms 
with an attached ‘‘stabilizing brace’’ that 
meet the definition of ‘‘firearm’’ as 
defined under the NFA are subject to 
the registration, transfer, and taxes 
imposed by the NFA and to additional 
requirements under the GCA. The 
Department is not aware of any 
precedent supporting the view that 
determinations that certain weapons fall 
within the purview of the NFA violate 
the Fourth Amendment. A seizure in 
‘‘[v]iolation of the Fourth Amendment 
requires an intentional acquisition of 
physical control.’’ Brower v. County of 
Invo, 489 U.S. 593, 596 (1989). This rule 
does not violate the Fourth Amendment, 
as it makes clear that it does not require 
the Government to seize or confiscate 
‘‘stabilizing braces’’ or firearms with an 
installed ‘‘stabilizing brace.’’ First, the 
Department reiterates that firearms with 
an attached ‘‘stabilizing brace’’ that fall 
outside the purview of the NFA may 
continue to be possessed by individuals. 
Second, the public may continue to 
possess, transfer, or sell ‘‘stabilizing 
brace’’ devices. Lastly, if a firearm with 
an attached ‘‘stabilizing brace’’ is a 
short-barreled rifle under the NFA, an 
owner of any such firearm may comply 
with the options set forth in the rule to 
lawfully possess the firearm. See section 
V.B of this preamble. 

c. Unconstitutional Taking Under the 
Fifth Amendment 

Comments Received 
Commenters believed that ATF 

should not take action against citizens 
who have already or in the future will 
purchase ‘‘stabilizing braces.’’ Several 
commenters stated that citizens have 
spent millions of dollars in taxes and 
converting firearms and will now be 
required to destroy or surrender their 
personal property without 
compensation. Commenter believed this 
rule will unjustly deprive owners of 

their property without compensation, as 
they claimed they would be forced to 
dispose of the ‘‘brace’’; they asked if 
ATF is planning to compensate 
individuals for every ‘‘stabilizing brace’’ 
that must be removed. Similarly, some 
commenters contended that the rule 
needs to be amended to reimburse 
owners for their purchases, as they were 
made in good faith. 

Another commenter stated that the 
proposed rule would be like ‘‘forced 
labor, the taking of property without just 
compensation or due process, and a 
little extortion.’’ At least one commenter 
argued that each of ATF’s suggested 
remedies provided to avoid committing 
felonies by retaining previously 
authorized ‘‘brace’’ devices creates 
significant tension with the 
constitutional protections provided by 
the Due Process Clauses of the Fifth and 
Fourteenth Amendments, and that each 
of the alternatives the government 
provides ‘‘qualify as a Government 
taking under the [Fifth] Amendment.’’ 
In particular, the commenter said that 
‘‘the Government commits a regulatory 
taking by taking uses of the property 
that once had greater utility.’’ 

Department Response 
The Department disagrees that this 

rule constitutes a taking under the Fifth 
Amendment, which prohibits the 
Government from taking ‘‘private 
property . . . for public use, without 
just compensation.’’ U.S. Const. amend. 
V. As an initial matter, this rule itself 
cannot violate the Takings Clause 
because the owners of weapons affected 
by the rule do not have a protectable 
property interest in the unregulated 
possession of weapons covered by the 
NFA. ‘‘[T]o have a cause of action for a 
Fifth Amendment taking, the plaintiff 
must point to a protectable property 
interest that is asserted to be the subject 
of the taking.’’ Palmyra Pacific 
Seafoods, LLC v. United States, 561 F.3d 
1361, 1364 (Fed. Cir. 2009). However, 
the ‘‘government does not take a 
property interest when it merely asserts 
a ‘pre-existing limitation upon the 
[property] owner’s title.’ ’’ Cedar Point 
Nursery v. Hassid, 141 S. Ct. 2063, 2079 
(2021) (quoting Lucas v. S.C. Coastal 
Council, 505 U.S. 1003, 1028–29 
(1992)). Or, as the Federal Circuit 
recently explained in a similar context, 
where there is a ‘‘preexisting federal 
statutory prohibition on possession or 
transfer of’’ an item, and where that 
prohibition is ‘‘subject to a valid 
implementation by the Attorney 
General,’’ individuals ‘‘lack[ ] a property 
right in what they allege was taken.’’ 
McCutchen v. United States, 14 F.4th 
1355, 1365 (Fed. Cir. 2021). 

Here, the NFA provides preexisting 
Federal statutory requirements 
regarding the transfer and making of 
certain kinds of rifles; and this final rule 
sets forth the Attorney General’s 
interpretation of those statutory 
requirements. The rule makes clear that 
weapons with an attached ‘‘stabilizing 
brace’’ that, based on their objective 
design features and other evidence, are 
designed, made, and intended to be 
fired from the shoulder and have a 
barrel of less than 16 inches or an 
overall length of less than 26 inches are 
short-barreled rifles under the NFA. 
Because the rule merely clarifies when 
a weapon meets the NFA’s longstanding 
definition, owners would not be able to 
establish a cognizable property interest 
sufficient for takings purposes. See id. at 
1364–65 (holding that possessors of 
bump stocks failed to establish a 
cognizable property interest in 
continued possession in light of 
limitations from preexisting Federal 
firearm statutes that inhered in the title 
to their property). 

In addition, the NFA’s regulations on 
firearms—and enforcement actions 
taken under that statutory authority—do 
not constitute Fifth Amendment takings 
because the Takings Clause does not 
apply to public safety regulations such 
as the NFA. As the Supreme Court has 
articulated, ‘‘[a] prohibition simply 
upon the use of property for purposes 
that are declared, by valid legislation, to 
be injurious to the health, morals, or 
safety of the community, cannot, in any 
just sense, be deemed a taking or an 
appropriation of property for the public 
benefit.’’ Mugler v. Kansas, 123 U.S. 
623, 668– 69 (1887). The Federal Circuit 
also has recognized that, under Supreme 
Court precedent, there are certain 
exercises ‘‘of the police power that 
ha[ve] repeatedly been treated as 
legitimate even in the absence of 
compensation to the owners of the . . . 
property.’’ Acadia Tech., Inc. v. United 
States, 458 F.3d 1327, 1332–33 (Fed. 
Cir. 2006). A restriction on ‘‘contraband 
or noxious goods’’ and other dangerous 
articles imposed by the government to 
protect public welfare ‘‘has not been 
regarded as a taking for public use for 
which compensation must be paid.’’ Id. 
at 1332. 

Applying these principles, courts 
have rejected arguments that restrictions 
on the possession of dangerous firearms, 
like NFA firearms, are takings requiring 
just compensation. In Akins v. United 
States, 82 Fed. Cl. 619 (2008), the Court 
of Federal Claims rejected takings 
claims after ATF reconsidered its prior 
classification decisions regarding the 
Akins Accelerator. In 2002 and 2004, 
ATF provided a letter to the 
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146 The court in McCutchen suggested there may 
be limits on the scope of the police power, thus 
leaving open the possibility that, in a future case, 
an exercise of that power might constitute a taking. 
See McCutchen, 14 F.4th at 1363–64. Regardless of 
the merit of this proposition, McCutchen still 
indicates that the final rule does not constitute a 
taking because, as explained earlier, individuals do 
not have a cognizable property interest in 
unregulated ownership of NFA firearms. 

147 See Yee v. City of Escondido, Cal., 503 U.S. 
519, 527 (1992) (‘‘[T]he Takings Clause requires 
compensation if the government authorizes a 
compelled physical invasion of property.’’); L.L. 
Nelson Enterprises, Inc. v. Cnty. of St. Louis, Mo., 
673 F.3d 799, 806 (8th Cir. 2012) (‘‘When a person 
voluntarily surrenders liberty or property, the State 
has not deprived the person of a constitutionally- 
protected interest.’’); Hinesburg Sand & Gravel Co. 
v. Chittenden Solid Waste Dist., 959 F. Supp. 652, 

657 (D. Vt. 1997) (‘‘A fundamental requirement for 
any taking is that the challenged governmental 
action create legal compulsion.’’). 

148 Source: National Firearms Act Division (as of 
November 2, 2022). 

manufacturer of the Akins Accelerator 
that stated the device is not a 
machinegun as defined by the NFA. Id. 
at 621. In 2006, ATF tested the Akins 
Accelerator for another individual and 
determined the device to be a 
machinegun for purposes of the NFA 
and 18 U.S.C. 922(o). Id. Generally, 
section 922(o) prohibits the possession 
of machineguns manufactured after May 
19, 1986, with limited exceptions. 
Because it constituted a machinegun 
under the NFA, an individual could not 
possess or transfer the Akins 
Accelerator, and the plaintiff alleged a 
regulatory and physical taking in 
violation of due process. Id. The court 
explained that ‘‘[p]roperty seized and 
retained pursuant to the police power is 
not taken for a ‘public use’ in the 
context of the Takings Clause.’’ Id. at 
622 (quoting AmeriSource Corp. v. 
United States, 525 F.3d 1149, 1153 (Fed. 
Cir. 2008)). In fact, courts have upheld 
the authority of the government to seize 
property through the lawful exercise of 
its authority, without compensation, 
including bump stocks. See Maryland 
Shall Issue v. Hogan, 353 F. Supp. 3d 
400, 408–17 (D. Md. 2018) (rejecting 
takings claim arising from State ban on 
bump stocks), aff’d, 963 F.3d 356 (4th 
Cir. 2020); see also Bennis v. Michigan, 
516 U.S. 442, 452 (1996) (‘‘The 
government may not be required to 
compensate an owner for property 
which it has already lawfully acquired 
under the exercise of governmental 
authority other than the power of 
eminent domain.’’).146 

Even under a takings analysis, the 
NFA’s regulation of firearms would not 
constitute a physical taking, see Horne 
v. Department of Agriculture, 576 U.S. 
350, 361 (2015), or a per se regulatory 
taking, see Lucas v. S.C. Coastal 
Council, 505 U.S. 1003, 1017 (1992). 
The statute does not compel individuals 
to abandon, surrender, or destroy their 
‘‘stabilizing brace’’ devices or firearms 
with ‘‘stabilizing braces’’ attached.147 

An individual may register the firearm 
in accordance with the provisions of the 
NFA or remove any offending 
characteristics to remove the firearm 
from the purview of the NFA (e.g., the 
removal and replacement of a barrel of 
less than 16 inches with a longer barrel). 
See section V.B of this preamble. Nor 
does the rule preclude all uses of the 
‘‘stabilizing brace’’ or firearms with 
‘‘stabilizing braces’’ attached. See Lucas, 
505 U.S. at 1017–18 (applying the per se 
rule where all use of property is 
prohibited). ‘‘Stabilizing braces’’ may 
continue to be affixed on a short- 
barreled rifle so long as the firearm is 
registered, transferred, and taxed in 
accordance with the NFA. In fact, there 
are just over 641,000 short-barreled 
rifles registered in the NFRTR.148 

Accordingly, if a court conducted a 
takings analysis, the rule would be 
analyzed and upheld under the multi- 
factor test for regulatory takings claims 
identified by the Supreme Court in Penn 
Central Transportation Co. v. City of 
New York, 438 U.S. 104, 124 (1978). A 
court applying that analysis would 
consider: (1) the economic impact of the 
regulation on the claimant, (2) its 
interference with investment-based 
expectations, and (3) the character of the 
governmental action. Id. at 124. 

First, the economic impact of the rule 
on affected individuals will be minimal. 
As just explained, the rule does not 
require individuals to abandon, 
surrender, or destroy their firearms with 
attached ‘‘stabilizing braces’’; at most, 
the final rule will require compliance 
with certain tax and registration 
requirements, but the Department has 
ameliorated the financial impact of the 
NFA’s taxes by forbearing from the 
collection of past making taxes from 
individuals and FFLs. 

Second, an individual’s ‘‘reasonable 
investment-backed expectations are 
greatly reduced in a highly regulated 
field.’’ Branch v. United States, 69 F.3d 
1571, 1581 (Fed. Cir. 1995); see also 
McCutchen v. United States, 145 Fed. 
Cl. 42, 56 (2019), aff’d on other grounds, 
14 F.4th 1355 (Fed. Cir. 2021) (‘‘The 
firearms industry is the quintessential 
‘highly regulated field,’ ’’ and ‘‘[a]nyone 
who enters the firearms industry has to 
be aware that shifting public sentiments, 
evolving research concerning firearms 
availability and public safety, and 
events like [a] . . . mass shooting may 
lead to rule changes that render 
unlawful what was once permissible.’’). 

And the Supreme Court has made clear 
that an owner of personal property 
‘‘ought to be aware of the possibility 
that new regulation might even render 
his property economically worthless.’’ 
See Lucas, 505 U.S. at 1027–28. Here, 
the weapons potentially affected by this 
rule are dangerous articles that are 
highly regulated by the NFA and GCA, 
and ATF’s history of often classifying 
weapons with attached ‘‘stabilizing 
braces’’ as short-barreled rifles, see 
section II.B of this preamble, indicated 
to firearm owners the potential for 
future regulations that would affect 
individuals’ ‘‘stabilizing braces.’’ 

Finally, a restriction ‘‘directed at the 
protection of public health and safety 
. . . is the type of regulation in which 
the private interest has traditionally 
been most confined and governments 
are given the greatest leeway to act 
without the need to compensate those 
affected by their actions.’’ Rose Acre 
Farms, Inc. v. United States, 559 F.3d 
1260, 1281 (Fed. Cir. 2009). The 
character of the current governmental 
action—i.e., a regulation to promote 
public safety—thus weighs in favor of a 
conclusion that the rule will not result 
in a taking. 

d. Unconstitutionally Vague Under the 
Fifth Amendment 

Comments Received 

Commenters argued that the proposed 
regulations violate the Due Process 
Clause of the Fifth Amendment. 
Commenters argued that the proposed 
rule was ‘‘impossibly vague and 
arbitrary’’ and that none of the factors 
were based in Federal statute. 
Commenters asserted that the rule only 
serves ‘‘to make criminal via regulation 
that which the statute does not make 
criminal, complicate, confuse, make 
ambiguous and otherwise obfuscate and 
obstruct the industry from engaging in 
lawful commerce.’’ Specifically, one 
commenter stated that clarity is an 
essential element of the Fifth 
Amendment and cited to the Supreme 
Court case F.C.C. v. Fox Television 
Stations, 567 U.S. 239 (2012) (‘‘Fox’’). 
The commenter argued that the 
definition of ‘‘rifle’’ would be 
‘‘incomprehensible,’’ as it would now 
include ‘‘firearms that are not intended 
by the manufacturer or designer to be 
fired from the shoulder[ ]’’ and, further, 
that the weighted factors were also 
unintelligible. The commenter asserted 
that this ambiguity would deprive 
market participants and the public of 
notice about what the law is. Similarly, 
commenters stated that the proposed 
rule, as written, produced confusion 
that would make it more difficult for 
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law abiding citizens and businesses to 
comply with the regulation. 

Several commenters stated the rule 
and the criteria ATF would rely on were 
subjective, arbitrary and capricious, or 
vague, such that that an average person 
could not understand the rule well 
enough to avoid committing a felony or 
understand what is required. One 
commenter questioned what would 
happen if a vendor who sold firearms 
equipped with a ‘‘stabilizing brace’’ did 
not resubmit the firearm and ‘‘brace’’ to 
ATF to inquire about their classification 
and asked how the owners of such 
firearms would be made aware of the 
new classification. 

Department Response 
The Department disagrees with 

commenters that the rule is 
unconstitutionally vague but agrees that 
some of the criteria on the worksheet 
would have been difficult for users to 
apply. For the reasons discussed in 
section IV.B.1–3 of this preamble, the 
rule does not adopt the proposed 
Worksheet 4999 or the point system. 
Rather, the Department is incorporating 
into the definition of ‘‘rifle’’ a list of 
objective design features and other 
factors, all of which were part of the 
NPRM, to better clarify when a firearm 
equipped with a ‘‘stabilizing brace’’ or 
other rearward attachment is designed, 
made, and intended to be fired from the 
shoulder. Knowledge of the proper 
inquiry and factors that ATF considers 
when making a classification will allow 
members of the firearm industry and the 
public to evaluate whether a weapon 
incorporating a ‘‘stabilizing brace’’ or 
other rearward attachment is, in fact, a 
short-barreled rifle subject to the NFA. 
The Department does not believe the 
listed factors are complicated, 
confusing, or ambiguous. The 
Department carefully considered the 
many comments it received in deciding 
how best to define the relevant factors. 
In the final regulatory text, the 
Department selected the critical 
objective design features and other 
factors that are necessary for 
determining whether a firearm is 
designed, made, and intended to be 
fired from the shoulder. 

The Department disagrees with 
commenters that the definition of ‘‘rifle’’ 
now includes other firearms that are not 
intended by the manufacturer or 
designer to be fired from the shoulder. 
Under the best reading of the term 
‘‘rifle’’ in the GCA and NFA, the term 
should be applied to weapons without 
regard for whether, when equipped with 
a ‘‘stabilizing brace,’’ they can be fired 
with a single hand in certain 
circumstances or by a particular 

individual. See United States v. 
Alvarez-Sanchez, 511 U.S. 350, 356 
(1994) (‘‘When interpreting a statute, we 
look first and foremost to its text.’’). 
Accordingly, the Department has 
concluded that ATF will examine the 
objective design features of each 
weapon and other factors to determine 
whether a firearm is designed, made, 
and intended to be fired from the 
shoulder. The listed criteria in this rule 
are mentioned and discussed in the 
NPRM. The Department provides 
further discussion on each of the factors 
in sections IV.B.2 and IV.B.3 of this 
preamble. 

The Department believes the rule 
provides sufficient notice under the Due 
Process Clause of the Constitution. As 
an initial matter, to the extent that the 
commenters believe that Due Process 
Clause is implicated by the rule because 
the rule itself imposes criminal or civil 
restrictions, the commentators are 
mistaken. The relevant legal restrictions 
are found in the NFA and GCA, and this 
rule does not alter, amend, or add to 
those restrictions; instead, the rule 
informs the public of the best 
interpretation of the relevant statutory 
provisions. 

The Department recognizes that 
clarity of legal restrictions is an 
essential element of the Fifth 
Amendment. See Fox, 567 U.S. 239. The 
Supreme Court has explained that ‘‘[a] 
fundamental principle in our legal 
system is that laws which regulate 
persons or entities must give fair notice 
of conduct that is forbidden or 
required.’’ Id. at 253 (citing Connally v. 
General Constr. Co., 269 U.S. 385, 391 
(1926) (‘‘[A] statute which either forbids 
or requires the doing of an act in terms 
so vague that men of common 
intelligence must necessarily guess at its 
meaning and differ as to its application, 
violates the first essential of due process 
of law.’’)). The question is ‘‘whether the 
text of the statute and its implementing 
regulations, read together, give ordinary 
citizens fair notice with respect to what 
the statute and regulations forbid, and 
whether the statute and regulations read 
together adequately provide for 
principled enforcement by making clear 
what conduct of the defendant violates 
the statutory scheme.’’ United States v. 
Zhi Yong Guo, 634 F.3d 1119, 1123 (9th 
Cir. 2011) (citing City of Chicago v. 
Morales, 527 U.S. 41, 56 (1999)). 
However, ‘‘[c]ondemned to the use of 
words, we can never expect 
mathematical certainty from our 
language.’’ Grayned v. City of Rockford, 
408 U.S. 104, 110 (1972); see also Ward 
v. Rock Against Racism, 491 U.S. 781, 
794 (1989) (‘‘perfect clarity and precise 
guidance have never been required even 

of regulations that restrict expressive 
activity’’). 

The Supreme Court has held that a 
regulatory scheme similar to the 
statutory and regulatory scheme 
discussed in this final rule is not 
facially unconstitutional under the void 
for vagueness doctrine. See Vill. Of 
Hoffman Ests. v. Flipside, Hoffman 
Ests., Inc., 455 U.S. 489 (1982). A local 
ordinance in that case required a 
business to obtain a license if it sold 
‘‘any items, effect, paraphernalia, 
accessory or thing which is designed or 
marketed for use with illegal cannabis 
or drugs, as defined by Illinois Revised 
Statutes.’’ Id. at 492. The vagueness 
challenge to the ordinance ‘‘focuse[d] on 
the language ‘designed or marketed for 
use.’ ’’ Id. at 500. As relevant to this 
final rule, the Court held that the phrase 
‘‘designed for use’’ as used in the 
ordinance encompassed any ‘‘item that 
is principally used with illegal drugs by 
virtue of its objective features,’’ and that 
this understanding of the term was 
‘‘sufficiently clear’’ to withstand the 
vagueness challenge. Id. at 501. By 
similar reasoning, the final rule is 
sufficiently clear because, like the 
ordinance at issue in Flipside, it defines 
the relevant item on the basis of 
whether the objective features of the 
item (here, a weapon with an attached 
‘‘stabilizing brace’’) in consideration 
with other evidence listed in this rule 
indicate that the firearm is designed, 
made, and intended for a particular 
purpose (here, firing from the shoulder). 

The Eleventh Circuit has reached a 
similar conclusion about a similar 
scheme. See High Ol’ Times, Inc. v. 
Busbee, 673 F.2d 1225 (11th Cir. 1982). 
The Georgia statute at issue in that case 
‘‘define[d] a ‘drug related object’ as any 
object ‘which is designed or marketed as 
useful primarily for’ use with controlled 
substances.’’ Id. at 1230. The court 
construed the phrase ‘‘designed for use’’ 
to mean the intended use of the item ‘‘as 
manifested by the objective physical 
characteristics of the item.’’ Id. at 1230– 
31. The court then rejected a vagueness 
challenge to the statute, citing Flipside 
for the proposition that the standard 
was sufficiently clear. Id. at 1231. 
Again, then, the use of the objective 
physical features of an item to 
determine the item’s intended use—just 
as this final rule requires—was not 
unconstitutionally vague. Courts have 
applied similar reasoning in other 
contexts, including the regulation of 
firearms. See, e.g., United States v. 
Kuzma, 967 F.3d 959, 969–70 (9th Cir.), 
cert. denied, 141 S. Ct. 939 (2020) 
(rejecting a vagueness challenge to the 
phrase ‘‘designed to shoot . . . 
automatically’’ in the definition of 
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‘‘machine gun’’ after explaining the 
inquiry turns on the relevant item’s 
‘‘specific configuration of objective 
structural features’’); id. at 970 (‘‘By 
focusing on whether a device has a 
specific configuration of objective 
features that, absent a minor defect, 
would give it the capacity to shoot 
automatically, the phrase a ‘weapon 
which . . . is designed to shoot . . . 
automatically’ provides both sufficient 
notice as to what is prohibited and 
sufficient guidance to prevent against 
arbitrary enforcement.’’ (emphasis in the 
original)); United States v. Biro, 143 
F.3d 1421, 1427 (11th Cir. 1998) 
(rejecting a vagueness challenge to a 
statute because the ‘‘objective 
characteristics’’ of the items at issue 
indicated they were ‘‘‘primarily useful 
for the purpose of the surreptitious 
interception’ of oral communications’’). 

The Department also believes that the 
meaning of the particular objective 
design features incorporated in this rule 
would be readily ascertainable. The 
final regulatory text first directs an 
individual to examine whether the 
firearm includes an accessory, 
component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
the weapon to be fired from the 
shoulder. This language would thus give 
an individual fair notice that surface 
area is the first particular characteristic 
of the weapon the individual needs to 
evaluate. Cf. United States v. Lim, 444 
F.3d 910, 916 (7th Cir. 2006) (NFA 
regulation of short-barreled shotgun not 
unconstitutionally vague as to the 
minimum length of the barrel, since the 
statute gave defendant fair notice of the 
particular characteristic that had to be 
measured). Next, the individual would 
need to identify whether the firearm 
incorporates other objective 
characteristics listed in this rule, 
including weight and length of the 
firearm as compared to the length of 
similarly designed rifles; sights and 
scopes with eye relief that require 
shouldering of the firearm; or length of 
pull consistent with similarly designed 
rifles (including whether there is an 
adjustable or telescoping attachment 
with the ability to lock into various 
positions). The rule also includes as 
relevant factors the intended and actual 
use of the firearm, including the 
manufacturer’s direct or indirect 
marketing or promotional materials and 
information demonstrating the likely 
use of the weapon in the general 
community. An individual would be 
able to determine the meaning of the 
terms used in the rule based on publicly 
available information regarding 

firearms, practical application through 
the use of the firearm (e.g., use of 
scopes), and the examples provided in 
this preamble. Cf. United States v. 
Catanzaro, 368 F. Supp 450, 454 (Dist. 
Ct. 1973) (rejecting a vagueness 
challenge where standard firearms 
reference books could be used to help 
give meaning to statutorily defined 
terms). 

In addition, by going through this 
rulemaking process, the Department has 
provided notice and opportunity to 
comment regarding the best 
interpretation of the statutory definition 
and how, in future enforcement and 
classification determinations, ATF 
intends to evaluate whether any 
particular weapon configuration 
constitutes a ‘‘rifle.’’ The promulgation 
of this rule through notice-and-comment 
procedures reduces vagueness concerns 
by providing fair notice of the definition 
of a ‘‘rifle.’’ See Guedes v. Bureau of 
Alcohol, Tobacco, Firearms, and 
Explosives, 920 F.3d 1, 28 (D.C. Cir. 
2019); see also Guedes v. Bureau of 
Alcohol, Tobacco, Firearms, and 
Explosives, 520 F. Supp. 3d 51, 71 
(D.D.C. 2021). 

Next, to the extent that an individual 
is unsure about whether a particular 
firearm with a particular attached 
‘‘stabilizing brace’’ constitutes a rifle, 
that individual is free to request a 
classification determination from ATF 
for additional clarity. Moreover, ATF is 
publishing information simultaneously 
with this rule to inform members of the 
public of how they might be impacted 
based on (1) common weapon platforms 
with attached ‘‘stabilizing brace’’ brace 
designs and (2) examples of 
commercially available firearms with 
‘‘stabilizing braces’’ that are short- 
barreled rifles. For individuals with 
such firearms equipped with a 
‘‘stabilizing brace,’’ actions such as 
registration in the NFRTR will need to 
be taken as discussed in section V.B of 
this preamble. ATF will inform the 
public as new weapon platforms and 
‘‘stabilizing braces’’ or other devices 
become available. 

e. Ex Post Facto Clause 

Comments Received 

Numerous commenters asserted that 
the rule creates an unconstitutional Ex 
Post Facto law in violation of Article 1, 
Section 9 of the Constitution. The 
commenters argued that customers 
bought ‘‘stabilizing brace’’ products in 
good faith for almost a decade. They 
stated that this rule is a ‘‘clear example 
of criminalizing activity (possessing a 
certain configuration of firearm) at [the] 
federal level (reinterpretation of the 

NFA) that was not prohibited 
beforehand.’’ Similarly, other 
commenters deemed the proposed rule 
a ‘‘retroactive law,’’ as they believed it 
would retroactively declare possession 
of braces and braced pistols to be a 
serious crime even though ATF had, 
over the past 10 years, permitted the 
entry of these products into the 
marketplace via multiple guidance 
letters. Another commenter argued that 
the proposed rule imposes 
impermissible retroactive regulatory 
obligations, which is not favored in 
Federal law. To issue a retroactive rule, 
the same commenter argued, there 
needs to be an express grant of statutory 
authority under the NFA, which the 
Department does not have except in a 
narrow set of circumstances that are not 
applicable here. The commenter also 
cited to United States v. Cash, 149 F.3d 
706, 707 (7th Cir. 1998), where the court 
stated, ‘‘the Secretary cannot give 
retroactive application to tax 
regulations.’’ 

Department Response 
The Department disagrees that the 

rule violates the Ex Post Facto Clause. 
In Calder v. Bull, 3 U.S. (3 Dall.) 386, 
390 (1798), Justice Chase set out four 
types of laws that violate the Ex Post 
Facto Clause: (1) ‘‘Every law that makes 
an action, done before the passing of the 
law, and which was innocent when 
done, criminal; and punishes such 
action;’’ (2). ‘‘Every law that aggravates 
a crime, or makes it greater than it was, 
when committed;’’ (3) ‘‘Every law that 
changes the punishment, and inflicts a 
greater punishment’’ and (4) ‘‘Every law 
that alters the legal rules of evidence, 
and receives less, or different, 
testimony, than the law required at the 
time of the commission of the offence, 
in order to convict the offender.’’ 
(Emphases in the original.) 

Citing Calder, the Supreme Court has 
explained that a ‘‘law must be 
retrospective—that is, it must apply to 
events occurring before its enactment— 
and it must disadvantage the offender 
affected by it by altering the definition 
of criminal conduct or increasing the 
punishment for the crime’’ to be 
considered as falling within the ex post 
facto prohibition. Lynce v. Mathis, 519 
U.S. 433, 441 (1997) (citation and 
quotation marks omitted). This rule 
does not meet the definition of any of 
the four types of laws that the Supreme 
Court has held violate the Ex Post Facto 
Clause. Indeed, the rule does not itself 
impose any liability on any individual 
or otherwise regulate primary conduct. 
Instead, the present rule describes the 
proper application of the phrase 
‘‘designed . . . , made . . . , and 
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149 With respect to the commenter that cited 
United States v. Cash, 149 F.3d 706, 707 (7th Cir. 
1998), ATF notes that the court’s statement that 
‘‘the Secretary cannot give retroactive application to 
tax regulations’’ referred to the current version of 
26 U.S.C. 7805(b). As discussed below, however, 
the pre-1996 version of section 7805(b) applies to 
this rule, and that version lacks the restriction on 
retroactive liability. Indeed, under the pre-1996 
version, ‘‘there is a presumption that every 
regulation will operate retroactively, unless the 
Secretary specifies otherwise.’’ UnionBancal Corp. 

v. Comm’r, 113 T.C. 309, 327 (1999), aff’d, 305 F.3d 
976 (9th Cir. 2002). 

intended to be fired from the shoulder,’’ 
as used to define a ‘‘rifle’’ in the GCA 
and NFA. See 18 U.S.C. 921(a)(7); 26 
U.S.C. 5845(c). The rule does not 
impose liability independent of already 
preexisting requirements for short- 
barreled rifles under those statutes, i.e., 
interstate transportation, registration, 
transfer and making approval, and 
transfer and making tax. See 18 U.S.C. 
922(a)(4); 26 U.S.C. 5811–5812, 5821– 
5822, 5841. 

In any event, courts have consistently 
recognized that regulating the continued 
or future possession of a firearm that is 
already possessed does not implicate 
the Ex Post Facto Clause because such 
a regulation does not criminalize past 
conduct. See, e.g., United States v. 
Pfeifer, 371 F.3d 430, 436–37 (8th Cir. 
2004); United States v. Mitchell, 209 
F.3d 319, 322 (4th Cir. 2000); United 
States v. Brady, 26 F.3d 282, 290–91 (2d 
Cir. 1994); United States v. Gillies, 851 
F.2d 492, 495–96 (1st Cir. 1988) (Breyer, 
J.); United States v. D’Angelo, 819 F.2d 
1062, 1065–66 (11th Cir. 1987); see also 
Samuels v. McCurdy, 267 U.S. 188, 193 
(1925) (rejecting Ex Post Facto Clause 
challenge to statute that prohibited the 
post-enactment possession of 
intoxicating liquor, even when the 
liquor was lawfully acquired before the 
statute’s enactment). 

Moreover, the rule expressly provides 
options for unlicensed individuals and 
FFLs to comply with the requirements 
of the NFA if they are currently in 
possession of firearms equipped with a 
‘‘stabilizing brace’’ and a barrel length of 
less than 16 inches that are short- 
barreled rifles. The Department, in its 
enforcement discretion, has determined 
that current possessors of these affected 
firearms have until 120 days after this 
rule is published to take the necessary 
actions, as described in this rule, to 
comply with Federal law to avoid civil 
and criminal penalties. Additionally, in 
an exercise of its enforcement 
discretion, the Department has 
determined that individuals and FFLs 
will not be liable for paying past making 
and transfer taxes for weapons of the 
sort described in this rule that are NFA 
firearms. For a further discussion on tax 
forbearance, see sections IV.B.8.e, 
IV.B.9.b–c, and V.C of this preamble.149 

f. Equal Protection Clause 

Comments Received 
Numerous commenters stated that the 

rule has a disparate impact on women 
and persons with disabilities and thus 
violates the Equal Protection Clause. 
Additionally, at least one commenter 
cited to Harper v. Virginia Board of 
Elections, 383 U.S. 663 (1966), in which 
the Supreme Court held that a State’s 
conditioning the right to vote on the 
payment of a fee or tax violates the 
Equal Protection Clause of the 
Fourteenth Amendment. The 
commenter said that the Court held that, 
where ‘‘fundamental rights and liberties 
are asserted under the Equal Protection 
Clause, classifications which might 
invade or restrain them must be closely 
scrutinized and carefully confined.’’ Id. 
at 670. The commenter went on to state 
that, ‘‘[if] this is such a legal certainty, 
how is the imposition of taxes, 
registration, and other requirements on 
[the] individual practice of the Second 
Amendment right . . . not also a 
violation of the Equal Protection Clause 
of the Fifth Amendment where the 
Federal Government is concerned?’’ 

Department Response 
The Department disagrees that the 

rule violates the Equal Protection 
Clause. As an initial matter, the rule 
itself does not require the payment of 
any fees or taxes, nor does the rule itself 
directly regulate firearms. Instead, the 
rule does no more than articulate the 
best interpretation of the relevant 
statutory provisions. 

Moreover, it is well established the 
‘‘Equal Protection Clause forbids only 
intentional discrimination.’’ Horner v. 
Ky. High School Athletic Ass’n, 43 F.3d 
265, 276 (6th Cir. 1994). Even if ‘‘a 
neutral law has a disproportionately 
adverse effect . . . , it is 
unconstitutional under the Equal 
Protection Clause only if that impact 
can be traced to a discriminatory 
purpose.’’ Personnel Administrator of 
Massachusetts v. Feeney, 442 U.S. 256, 
272 (1979); see also Soto v. Flores, 103 
F.3d 1056, 1067 (1st Cir. 1997) (‘‘It is a 
truism that under Equal Protection 
Clause jurisprudence, a showing of 
disproportionate impact alone is not 
enough to establish a constitutional 
violation.’’). ‘‘Discriminatory intent’’ 
requires that the ‘‘decisionmaker 
selected or reaffirmed a particular 
course of action at least in part ‘because 
of,’ not merely ‘in spite of’ the law’s 
differential treatment of a particular 
class of persons.’’ SECSYS, LLC v. Vigil, 

666 F.3d 678, 685 (10th Cir. 2012) 
(Gorsuch, J.) (alteration and some 
quotation marks omitted) (citing Feeney, 
442 U.S. at 279). Consequently, ‘‘when 
the law under review is generally 
applicable to all persons, no 
presumption of intentional 
discrimination arises; proof is required. 
This is so because many laws, perhaps 
most and often unavoidably, affect some 
groups of persons differently than others 
even though they involve no intentional 
discrimination.’’ Id. (Emphasis in the 
original.) 

Both the NFA and this final rule are 
generally applicable to all persons. 
Neither the NFA nor this rule creates 
discrete, objectively identifiable 
classifications of similarly situated 
individuals that are intentionally treated 
differently under its provisions. See San 
Antonio Indep. Sch. Dist. v. Rodriguez, 
411 U.S. 1, 60 (1973) (Stewart, J., 
concurring); Tex. Entertainment Ass’n v. 
Hegar, 10 F.4th 495, 513 (5th Cir. 2021); 
Corey Airport Servs., Inc. v. Clear 
Channel Outdoor, Inc., 682 F.3d 1293, 
1296–97 (11th Cir. 2012) (‘‘[N]o valid 
equal protection claim exists’’ in the 
absence ‘‘of a discrete and identifiable 
group to which [the plaintiff] belonged 
and which the [government] treated in 
a discriminatory, prejudicial manner’’ 
under a ‘‘governmental classification.’’). 

Moreover, contrary to commenters’ 
assertions, the Department doubts that 
this rule will have a disparate impact on 
women and persons with disabilities. 
The Department has no evidence that 
women or persons with disabilities are 
disproportionately affected by the rule’s 
definition of rifle, and commenters have 
not provided any. In any event, the rule 
does not prohibit ownership of a firearm 
equipped with a ‘‘stabilizing brace’’; 
instead, it only requires lawful 
registration in the NFRTR of those 
combinations of firearms and ‘‘braces’’ 
that meet the statutory definition of an 
NFA ‘‘firearm.’’ And even assuming that 
this rule does impact some groups 
differently, the rule—as just stated— 
runs afoul of the Equal Protection 
Clause only ‘‘if that impact can be 
traced to a discriminatory purpose.’’ 
Feeney, 442 U.S. at 272. Here, there is 
no such purpose. 

Next, even if the NFA or this rule did 
implicate equal protection principles, 
the Department disagrees that the NFA’s 
regulatory scheme violates the Equal 
Protection Clause. If a ‘‘classification 
‘impermissibly interferes with the 
exercise of a fundamental right or 
operates to the peculiar advantage of a 
suspect class,’ [a court will] subject the 
classification to strict scrutiny. 
Otherwise, [courts] will uphold the 
classification if it is ‘rationally related to 
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a legitimate state interest.’ ’’ Mance v. 
Sessions, 896 F.3d 699, 711 (5th Cir. 
2018) (citing NRA v. ATF, 700 F.3d 185, 
211–12 (5th Cir. 2012)). As discussed 
above, there is a fundamental right to 
own firearms, but the Court in Heller 
noted the right is not absolute or 
unlimited. 554 U.S. at 595. In Heller, the 
Supreme Court specifically recognized 
an ‘‘important limitation on the right to 
keep and carry arms,’’ and the Court 
stated that this limitation is supported 
by ‘‘the historical tradition of 
prohibiting the carrying of ‘dangerous 
and unusual weapons.’ ’’ Id. at 627. 
Because this regulation does not 
implicate the right protected by the 
Second Amendment as described by the 
Court in Heller, a court would likely 
review this regulation under a rational 
basis test. Under rational basis review, 
a classification ‘‘is accorded a strong 
presumption of validity.’’ Heller v. Doe 
by Doe, 509 U.S. 312, 319 (1993). ‘‘The 
firearm regulatory scheme . . . is 
consonant with the concept of equal 
protection embodied in the Due Process 
Clause of the Fifth Amendment if there 
is some rational basis for the statutory 
distinctions made . . . or . . . they have 
some relevance to the purpose for which 
the classification is made.’’ Lewis v. 
United States, 445 U.S. 55, 65 (1980) 
(quotation marks omitted). There is 
clearly a rational basis for requiring 
accurate classifications and regulation 
of weapons. Congress, when enacting 
the NFA, was concerned ‘‘mainly with 
clearly identifiable weapons which were 
the cause of increasing violent crime 
and which had no lawful uses.’’ United 
States v. Posnjak, 457 F.2d 1110, 1116 
(2d Cir. 1972). If a ‘‘stabilizing brace’’ 
has such a transformative effect on a 
pistol that the weapon’s overall 
configuration becomes a short-barreled 
rifle, then the NFA applies. Hence, the 
NFA’s regulation of firearms, and its 
application of those statutory 
requirements to weapons equipped with 
a ‘‘stabilizing brace,’’ has a more than 
rational basis. 

The Department disagrees with the 
commenters that cited Harper v. 
Virginia State Board of Elections, where 
the Supreme Court held that a ‘‘State 
violates the Equal Protection Clause of 
the Fourteenth Amendment whenever it 
makes affluence of the voter or payment 
of any fee an electoral standard.’’ 383 
U.S. at 666. The Court in Harper held 
that, ‘‘[t]o introduce wealth or the 
payment of a fee as a measure to a 
voter’s qualifications is to introduce a 
capricious or irrelevant factor.’’ Id. at 
668. Harper is distinguishable because 
Congress passed the NFA to regulate 
dangerous and unusual weapons, and 

the Supreme Court in Heller recognized 
that there is no fundamental right to the 
possession of such weapons. 554 U.S. at 
627. Thus, unlike the fee imposed to 
vote in Harper, the taxes imposed under 
the NFA do not infringe on an 
individual’s fundamental right. Rather, 
the NFA tax is a rational mechanism to 
control the making and transfer of 
dangerous and unusual firearms that are 
concealable and capable of more 
damage than other firearms. See 
Marzzarella, 614 F.3d at 90–95. 

5. General Impact of the Rule 

a. Punishes Law-Abiding Citizens 

Comments Received 
Related to the Ex Post Facto law 

comments, many commenters believed 
that this rule will make millions of law- 
abiding Americans felons overnight. 
Commenters stated the new rule would 
make each and every ‘‘stabilizing brace’’ 
worthless and possession of such a 
‘‘brace’’ would become a felony if not 
registered. Commenters also stated that, 
if promulgated, the rule would impact at 
least three million law-abiding citizens 
and threaten millions of citizens with 
prison, harsh fines, and forfeiture of 
firearms or make them felons. One 
commenter claimed that the rule would 
‘‘have the effect of creating an altogether 
new crime—one that may sweep up 
law-abiding gun owners based on 
actions they already took in full 
conformity with the law as it existed at 
the time.’’ Another commenter believed 
the proposed rule would needlessly 
subject tens of millions of Americans’ 
personally identifiable information 
(‘‘PII’’) to the NFRTR, ‘‘which would 
further endanger each individual from a 
data privacy and security perspective.’’ 

Department Response 
The Department disagrees with the 

assertions that this rule is intended to or 
will make felons of law-abiding citizens. 
This rule does not itself impose any new 
restrictions; instead, this rule articulates 
the best interpretation of the relevant 
statutory terms. Nothing in this rule 
changes those underlying statutory 
requirements. Nor does this rule affect 
‘‘stabilizing brace’’ devices alone. 
Further, the Department disagrees with 
the comment that three million law- 
abiding citizens will be subject to harsh 
fines and forfeiture of firearms. 
Commenters with these objections failed 
to recognize that nothing in the rule or 
the relevant statutes prevents an 
individual from continuing to possess or 
use a ‘‘stabilizing brace’’ on heavy 
pistols or rifles. This rule only serves to 
clarify that certain weapons equipped 
with ‘‘stabilizing braces’’ are short- 

barreled rifles regulated under the NFA, 
thus requiring registration, transfer and 
making approval, and the payment of a 
making or transfer tax. 

Furthermore, this rule also provides 
options for individuals who are in 
possession of a firearm equipped with a 
‘‘stabilizing brace’’ that is an 
unregistered short-barreled rifle, as that 
statutory term is properly understood. 
The options for current unlicensed 
possessors include the removal and 
replacement of the offending feature 
(the barrel less than 16 inches); 
submission of an ATF E-Form 1 by May 
31, 2023, to register the firearm as a 
short-barreled rifle; removal of the 
‘‘stabilizing brace’’ so that it cannot be 
reattached to the firearm; turning the 
firearm into a local ATF office; or 
destroying the firearm. For a detailed 
discussion of the options available for 
individuals to comply with the statute, 
see section V.B of this preamble. In an 
exercise of the Department’s 
enforcement discretion, it has 
determined that any criminal liability 
for failure to take the necessary action 
to comply with Federal law for weapons 
that have already been made will result 
only for conduct occurring after the time 
period to register ends. Additionally, in 
lieu of criminal prosecution, the 
Department may, for conduct occurring 
after the 120-day period, pursue 
forfeiture of the firearm pursuant to 26 
U.S.C. 5872. 

The Department also disagrees this 
rule needlessly harms citizens by 
risking exposure of PII. The NFA 
requires that the registry of NFA 
firearms in the NFRTR include the 
identification of the firearm, date of 
registration, and identification and 
address of person entitled to possession 
of the firearm. See 26 U.S.C. 5841. The 
information in the NFRTR is 
confidential, and ATF officers or 
employees and other persons are 
prohibited by law from disclosing 
confidential NFA tax information. See 
26 U.S.C. 6103. This provision of 
Federal law applies to all officers and 
employees of the United States and 
other persons with access to excise tax 
returns or tax return information. 
Further, regulations also generally 
prohibit disclosure of ATF records or 
information, and, if records are to be 
disclosed, the regulations specify 
disclosure methodology and 
requirements. See 27 CFR 70.803. 
Criminal penalties for disclosing this 
information include a fine, 
imprisonment up to one year, or both, 
and dismissal from employment. 18 
U.S.C. 1905. The regulations also 
provide for criminal penalties and 
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150 Letter from ATF #311123 (Mar. 3, 2020); Letter 
from ATF #308999 (July 18, 2018). 

151 See supra section II.B and note 57. 152 See supra notes 87–94 and 96–98. 

dismissal for violations. See 27 CFR 
70.803(g). 

b. Purchasers Unaware of Legal Issues 

Comments Received 
Commenters believed it was unfair 

that ATF would go back on its word 
after a decade in which millions of 
weapons with an attached ‘‘stabilizing 
brace’’ were bought and sold and now 
try to crack down on them. Commenters 
felt manufacturers have been working 
with the ATF for years to try to be 
compliant. The commenters believed 
that ATF, on the other hand, has just 
kicked the issue down the road without 
giving manufacturers and law-abiding 
Americans straight answers about the 
use of ‘‘stabilizing braces.’’ Commenters 
claimed ATF not only advised that 
‘‘braces’’ were legal, but at one point 
informed the public that shouldering 
accidently was legal. Several 
commenters argued that owners of 
firearms with an attached ‘‘stabilizing 
brace’’ were not aware of the legal issues 
when they made the purchases in the 
past 10 years. Some commenters stated 
that they purposefully chose the firearm 
with a ‘‘stabilizing brace’’ because ATF 
recognized them as pistols. Commenters 

stated that Americans do not want to go 
to jail just because a product that was 
legal is suddenly declared illegal based 
on an arbitrary decision by ATF 
leadership. 

Department Response 

The Department agrees that there has 
been confusion generated from 
inconsistent classifications since the 
initial ‘‘stabilizing brace’’ classification 
and subsequent classifications after 
2012 but disagrees with commenters’ 
implication that ATF ‘‘approved’’ all 
‘‘stabilizing braces’’ for use on AR-style 
pistols (or other similarly heavy pistols). 
While firearm manufacturers are not 
required to submit a firearm to ATF for 
classification under Federal law prior to 
marketing those firearms, many do so 
because it helps them to anticipate how 
their firearm will be regulated under the 
law. As discussed earlier, ATF received 
and responded to several classification 
requests for how a ‘‘stabilizing brace’’ 
device impacts a firearm’s classification 
under Federal law. 

Additionally, after the initial response 
in 2012, ATF observed the marketing of 
various new ‘‘stabilizing braces’’ that 
had additional features such as 

adjustability, greater surface area, and 
increased length of pull. As an example, 
one ‘‘brace’’ manufacturer sold at least 
18 models of ‘‘stabilizing brace’’ 
products as ‘‘ATF compliant,’’ when in 
fact ATF provided classifications for 
only 2 ‘‘brace’’ models for this 
manufacturer. Further, ATF specifically 
requested that this manufacturer stop 
marketing these additional models as 
ATF compliant beginning in July 
2018.150 While the Department 
recognizes there have been 
inconsistencies in firearms 
classifications that have generated 
confusion over time, ATF has never 
taken the position that any ‘‘stabilizing 
brace’’ may be equipped on a firearm 
without evaluating the objective design 
features of the firearm. Such a position 
would lead to the illogical result that 
anything that purports to be a 
‘‘stabilizing brace’’ makes a firearm a 
pistol regardless of the objective design 
features of the firearm. For example, 
were ATF to accept this position, a large 
.50 caliber firearm, as pictured below, 
would fall outside the definition of a 
‘‘rifle’’ solely because of the attached 
‘‘stabilizing brace.’’ 

Based on the relevant statutory 
provisions, FATD classifies firearms 
based on the objective design 
characteristics of a particular firearm 
configuration as presented, as well as 
other evidence listed in this rule that 
may reflect the intended use of the 
weapon. And FATD has consistently 
noted that a ‘‘stabilizing brace’’ could 
design or redesign a firearm to be fired 
from the shoulder based on the objective 
features of the firearm as configured. 
Further, in December 2018, ATF 
determined that firearms equipped with 
‘‘stabilizing braces’’ must be classified 
based on the overall configuration of the 
weapon.151 As set forth in this rule, 
each firearm equipped with a 
‘‘stabilizing brace’’ device will be 
classified based on the objective design 
features described in this rule, the 
manufacturer’s direct and indirect 
marketing materials, and information 

demonstrating likely use by the general 
community. This evidence will be used 
to verify the manufacturer’s purported 
intent regarding the use of the weapon. 

The Department recognizes that some 
purchasers may have been unaware of 
the legal issues when first acquiring a 
‘‘brace’’ and affixing it to their firearm 
or acquiring a firearm equipped with a 
‘‘stabilizing brace.’’ However, in light of 
marketing materials, industry reviews, 
and general public use of firearms 
equipped with ‘‘stabilizing braces,’’ 152 
many users of firearms equipped with 
‘‘stabilizing braces’’ likely are aware of 
the legal controversies surrounding 
these devices. See section IV.B.1.c, and 
IV.B.3.c of this preamble. At the same 
time, ATF also put out an Open Letter 
in 2015 and a response letter regarding 
the 2015 Open Letter in 2017, which 
were widely available to the public and 
discussed the use and impact of 

‘‘stabilizing braces’’ on a firearm’s 
classification under the NFA. These 
actions put the public on notice that 
there were questions within the firearms 
industry and community regarding 
classification issues related to firearms 
with ‘‘stabilizing braces.’’ 

Furthermore, the NPRM published in 
June 2021 provided notice to the public 
that the Department would be resolving 
the confusion surrounding how ATF 
evaluates whether a firearm equipped 
with a ‘‘stabilizing brace’’ is a rifle or 
short-barreled rifle under the NFA and 
GCA. And this rule informs the public 
of the best interpretation of the relevant 
statutory definitions in determining 
whether a firearm with a ‘‘stabilizing 
brace’’ is designed, made, and intended 
to be fired from the shoulder. The rule 
further informs the public of options for 
individuals currently in possession of a 
firearm with a ‘‘stabilizing brace’’ that is 
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a short-barreled rifle. For example, so 
long as an affected person files the 
relevant E-Form 1 by May 31, 2023, the 
Department will permit a safe harbor 
period between the date on which a 
person’s application for registration is 
filed and the date a person receives ATF 
approval or disapproval of the 
application. Provided the registration 
form is properly submitted and 
documented, the Department, in an 
exercise of its discretion, will refrain 
from any enforcement of the NFA’s 
provisions during this time period. Any 
penalties for non-compliance with NFA 
regulations would only be assessed on 
individuals who possess or transfer 
unregistered short-barreled rifles in the 
future. These penalties may include 
criminal penalties, tax liability, or 
forfeiture of the firearm. 

c. Political Motivation 

Comments Received 

Many commenters believed that the 
rationale for the proposed rule was 
politically motivated. As one 
commenter said, the current 
presidential administration feels it has 
the ‘‘political cover to take action in this 
manner.’’ Another commenter stated 
that this is ‘‘not the proper way to 
conduct administrative guidance, where 
something is legal, then suddenly 
illegal, based on shifting political 
winds.’’ Furthermore, other commenters 
said the only thing that has changed is 
the ‘‘political climate,’’ not the law the 
ATF is interpreting.’’ One commenter 
stated that the ‘‘lack of data or even 
rational arguments simply proves that 
this entire rule is politically motivated.’’ 
Another commenter stated that ‘‘[t]he 
Biden Administration, via the [ATF], is 
once again taking aim at the Second 
Amendment.’’ One commenter stated 
that the proposed rule was ‘‘political 
posturing’’ dressed up as a regulation 
that ATF should not issue. The 
commenter thought ATF should try to 
more effectively carry out its existing 
responsibilities and refrain from 
inhibiting the freedom of the people. 
Other commenters thought the proposed 
rule made ATF look foolish and 
partisan. 

Department Response 

The Department disagrees that the 
rationale for this rule is improper or 
politically motivated in the pejorative 
sense apparently used by some 
commenters. The Department notes that 
both the previous administration and 
this administration took and continue to 
take actions to notify the public of the 
factors considered in the classification 
of firearms equipped with a ‘‘stabilizing 

brace.’’ See section II of this preamble. 
Moreover, ‘‘Presidential administrations 
are elected to make policy. And as long 
as the agency remains within the 
bounds established by Congress, it is 
entitled to assess administrative records 
and evaluate priorities in light of the 
philosophy of the administration.’’ 
Guedes v. ATF, 920 F.3d 1, 34 (D.C. Cir. 
2019) (alteration and quotation marks 
omitted). Thus, even if a rule is 
‘‘politically motivated’’ to the extent 
that a presidential administration’s 
policies can inform which problems an 
agency seeks to most urgently address, 
that fact does mean the rule is motivated 
by, for example, animus towards the 
Second Amendment, as some comments 
seemed to suggest. 

Next, as stated in the NPRM, ATF’s 
publicly known position is that a 
firearm does not evade classification of 
the NFA merely because the firearm is 
configured with a device, including a 
device marketed as a ‘‘stabilizing 
brace.’’ The use of a ‘‘stabilizing brace’’ 
cannot be used as a tool to circumvent 
the NFA’s registration, transfer, and tax 
requirements or the GCA’s interstate 
transportation restrictions surrounding 
short-barreled rifles. The Department 
considers this rulemaking necessary to 
clarify the best interpretation of when a 
weapon is designed, made, and 
intended to be fired from the shoulder 
in light of the proliferation of various 
‘‘stabilizing brace’’ models that, when 
assembled on firearms, design the 
firearm to be fired from the shoulder, as 
well as the misuse and misapplication 
of ATF classification letters as earlier 
discussed. Further, the Department is 
responding to past criticism that ATF 
has not more widely published criteria 
and for not publishing a definitive 
approach. See, e.g., Letter for William 
Barr, Attorney General, and Regina 
Lombardo, Acting Director, ATF, from 
Matthew Gaetz, United States 
Representative, et al. (June 16, 2020). 
Lastly, the Department disagrees that it 
provided no data to justify this 
rulemaking. The NPRM noted that 
firearms equipped with a ‘‘stabilizing 
brace’’ have been used in at least two 
mass shootings, with the shooters in 
both instances reportedly using the 
‘‘brace’’ as a shoulder stock. 86 FR at 
30828. This rule, in section IV.A.2 of 
this preamble, also notes the prevalence 
of firearms with ‘‘stabilizing braces’’ 
being connected to criminal 
investigations. 

d. Need for ‘‘Stabilizing Braces’’ 

i. Disabled Persons/Elderly/Different 
Body Shapes 

Comments Received 

Many commenters stressed that 
‘‘stabilizing braces’’ are commonly used 
by millions of law-abiding Americans 
for various reasons. Commenters 
disagreed with the characterization that 
heavy or large pistols could be fired 
with one hand, asserting that the 
inability to do so is one reason that 
‘‘stabilizing braces’’ are a popular 
accessory to add onto pistols. One 
commenter questioned ATF’s claim that 
in the NPRM that pistols that fall below 
the weight and length threshold are 
easily fired one-handed. Another 
commenter said the rule did not 
accurately reflect the difficulty in 
aiming different weapons and did not 
account for the range of weapons 
different people can and cannot aim 
with one hand. 

Numerous other commenters pointed 
out the use and need of ‘‘braces’’ by 
persons with disabilities or with limited 
mobility or strength. Some commenters 
described the devices as being used to 
assist in shooting large pistols safely by 
distributing the weight of the pistol to 
the firearm. Others also described the 
device as becoming ‘‘an extension of the 
user’s forearm such that the user may 
actually release his or her grip from the 
handgun to relax.’’ (Emphasis omitted.) 
Commenters also felt that this rule 
‘‘ignored the features of ‘‘stabilizing 
braces’’ that are beneficial to the 
disabled community because it would 
make the devices less available to such 
individuals. One commenter, a former 
firearms instructor, stated that he taught 
for years the proper use of ‘‘braces’’ for 
those who were disabled or for those 
with less mobility. He thought that ATF 
missed the mark when classifying the 
‘‘braced’’ firearms as short-barreled 
rifles if the brace was used correctly. 
Another commenter appeared to claim 
that the ‘‘brace’’ has safety benefits 
when he stated that attachments can 
protect a shooter’s off hand from being 
placed in front of the barrel and do not, 
in and of themselves, redesign a pistol 
to be fired with more than one hand. 

In contrast, one commenter claimed 
that he was part of the team that 
designed and submitted the first 
‘‘stabilizing brace,’’ and that their intent 
had nothing to do with assisting 
disabled individuals. Rather, the 
commenter claimed their intent was to 
provide for a proper means of firing a 
large frame pistol with one hand and 
that the ‘‘brace’’ was not intended to 
attach to the shooter’s body. 
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153 Commenters concerned about the application 
of State law seemed to assume at times that the 
Federal definition of ‘‘rifle,’’ as clarified in this rule, 
would change the way in which State laws are 
applied to their firearms. This is not necessarily the 
case. Even when a State law uses the same word— 
such as ‘‘rifle’’—as does Federal law, the States’ 
specific definitions and interpretations of the words 
in their statutes may differ from Federal definitions 
and Federal interpretations of Federal law. Cf. 
Molina v. I.N.S., 981 F.2d 14, 19 (1st Cir. 1992) 
(Breyer, J.) (observing that nothing ‘‘prevent[s] 
federal legislative authorities from writing federal 
statutes that differ from state statutes or from 
attaching, to words in a federal statute, a meaning 
that differs from the meaning attached to the same 
word when used in a statute enacted by a state’’). 
Hence, this rule may have no effect on how States 
determine what sort of weapons are ‘‘rifles’’ for 
purposes of State law. Nonetheless, the Department 
acknowledges the concerns raised by commenters, 
and, in order to ensure a comprehensive 
consideration of the possible effects of this rule, the 
Department has accounted for commenters’ 
concerns in its final regulatory impact analysis and 
in finalizing this rule. 

Numerous other commenters also 
stated ATF had not considered the 
variations in the size and shape of the 
human body. In particular, some 
commenters claimed the rule ignored 
that individuals are physically unique 
and would require different settings to 
optimize support and comfort. One 
commenter protested the lack of an 
exemption for disabled and smaller- 
sized persons who, according to the 
commenter, have clear and legitimate 
needs for use of stabilizing braces. 

Department Response 

The Department disagrees that the 
rule will prevent people from acquiring 
‘‘stabilizing braces’’ or restrict the use of 
‘‘stabilizing braces’’ on firearms to assist 
or aid the shooter in single-handed 
firing of heavy pistols. To the extent that 
the objective design features and other 
evidence, as listed in this rule, regarding 
a particular ‘‘stabilizing brace’’ device 
attached to a weapon do not indicate 
that the weapon is designed, made, and 
intended to be fired from the shoulder, 
that configuration is not a firearm 
within the meaning of the NFA (and 
also not a ‘‘short-barreled rifle’’ under 
the GCA); hence, the weapon is not 
subject to those statutes’ restrictions. 
Additionally, a firearm equipped with a 
‘‘stabilizing brace’’ may include a barrel 
of more than 16 inches in length and 
thus not be regulated as a ‘‘short- 
barreled rifle.’’ Accordingly, even if 
variations in strength and body type, as 
discussed by commenters, may make 
the use of a ‘‘stabilizing brace’’ more 
beneficial to certain individuals, those 
individuals may still be able to obtain 
‘‘stabilizing braces’’ and affix them to a 
firearm without making a short-barreled 
rifle under the NFA and GCA. And, to 
the extent that any particular 
configuration does fall within the scope 
of the NFA and the GCA, possession of 
that weapon remains legal so long as the 
owner of the weapon complies with the 
statutes’ restrictions. However, a 
‘‘stabilizing brace’’ device cannot be 
used to circumvent the NFA by 
permitting the possession of 
unregistered short-barreled rifles. This 
rule does not provide any additional 
restrictions on the use of a ‘‘stabilizing 
brace’’ on any rifle configurations 
beyond those provided by the relevant 
statutes. All individuals may register 
their firearm with an attached 
‘‘stabilizing brace’’ that is a short- 
barreled rifle in the NFRTR or modify 
the firearm so it no longer constitutes a 
short-barreled rifle. 

ii. Shooting Accuracy and Safety 

Comments Received 
Many commenters stated that 

stabilizing braces make shooters more 
accurate. A commenter stated that, by 
putting a brace on a regular size pistol, 
one-handed shooting can be made more 
accurate and enjoyable. One commenter 
stated that, although braces were 
originally developed for use by disabled 
persons, ‘‘[b]oth disabled and non- 
disabled persons now use stabilizing 
braces as an additional point of support 
to ensure firearm safety and accuracy in 
operation of pistols and shotguns.’’ 
Likewise, another commenter asserted 
that braced pistols are more accurate 
and less dangerous than unbraced 
pistols, and that the attachment of a 
‘‘brace’’ device makes it less likely that 
the pistol will be used for violence. One 
commenter contended that the rule does 
not take into account the actual intent 
of the person with the firearm, who may 
want a brace on a light-weight pistol 
because the person is weak, wishes to 
use it for accuracy, or for some other 
reason. 

In addition, many commenters 
disagreed with ATF’s repeated 
characterization that pistols are fired 
using only one hand. Commenters 
indicated that it is typical for shooters 
to hold a pistol with two hands and that 
people are taught to shoot this way or 
may need to shoot that way depending 
on their shooting ability. Another 
commenter said ‘‘[j]ust because a 
handgun is statutorily defined as a 
firearm intended to be fired by the use 
of a single hand does not exclude other 
firearm types from using a stabilizing 
brace which can be fired in that 
manner.’’ (Emphasis in the original.) 

Department Response 
The Department acknowledges that 

some individuals typically use two 
hands to hold and shoot pistols and that 
holding a pistol with two hands can 
make shooting more accurate or 
enjoyable. The fact that the ‘‘stabilizing 
brace’’ makes firing a standard pistol 
more accurate or more enjoyable is 
irrelevant. Regardless of a particular 
individual’s intent to fire a firearm with 
one hand, the relevant inquiry under the 
best interpretation of the statutory 
provisions is whether the objective 
design characteristics and other 
evidence associated with a firearm 
configured with the ‘‘stabilizing brace’’ 
indicate that the firearm is designed, 
made, and intended to be fired from the 
shoulder. Again, this rule does not 
regulate or prevent the use of 
‘‘stabilizing brace’’ devices themselves 
but outlines factors that ATF will 

consider when determining if a firearm 
equipped with a ‘‘stabilizing brace’’ is a 
rifle or short-barreled rifle regulated by 
the NFA and GCA. 

e. State Prohibitions of Short-Barreled 
Rifles 

Comments Received 
Some commenters pointed out that 

some States prohibit the possession of 
short-barreled rifles, and they asserted 
that owners of ‘‘braced’’ firearms 
classified as short-barreled rifles would, 
as a result, be forced to relinquish their 
firearms.153 A commenter claimed ATF 
failed to address situations where 
attachment of a 16-inch or longer barrel 
may not remedy the unlicensed 
possessors being in violation of State 
law because the resulting firearm with 
a 16-inch barrel would be a prohibited 
‘‘assault weapon’’ under State law. Such 
comments suggested that classifying a 
‘‘braced’’ weapon as a short-barreled 
rifle could result in a situation in which 
the individual may not retain the 
firearm, nor could they modify the 
firearm with a longer barrel. Retaining 
the firearm would amount to illegal 
possession of a short-barreled rifle 
banned by State law; and modifying the 
weapon would result in possession of 
an assault weapon banned by State law. 
Additionally, some individuals, 
according to commenters, may not have 
the ability to reconfigure a ‘‘braced’’ 
weapon to also comply with State or 
local laws. In such scenarios, 
individuals would likely have no other 
option but to turn the firearm in to ATF 
or local law enforcement. 

Department Response 
The Department disagrees that it is 

required to provide additional options 
for individuals who may be in violation 
of State law. The Attorney General is 
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154 For purposes of this rule, ATF advises that 
affected parties use the eForms system to lessen the 
administrative burden in registering firearms 
affected by this rule. However, ATF will still accept 
a paper submission of a Form 1 so long as it is 
postmarked by May 31, 2023. 

responsible for both the criminal and 
regulatory enforcement of the GCA and 
NFA as delegated to ATF. Therefore, 
ATF uses Federal law, specifically the 
GCA and NFA, to govern the 
classification and regulation of firearms. 
Although the Department has 
considered the potential federalism 
implications of this rule under 
Executive Order 13132 (Federalism), as 
discussed in section VI.B of this 
preamble, it has determined that the 
rule will not have significant federalism 
implications. Moreover, that Executive 
Order focuses on the ‘‘direct’’ effects of 
Federal law on the relationship and 
distribution of power between the States 
themselves and the Federal 
Government, not whether a change in 
Federal law may have incidental effects 
for individuals as a consequence of 
State laws where those individuals 
reside. Accordingly, the Department is 
not required to further account for how 
its firearm classification affects State 
laws. 

In this rule, the Department provides 
several options to current unlicensed 
possessors of firearms equipped with a 
‘‘stabilizing brace’’ and a barrel length of 
less than 16 inches that are properly 
classified as a short-barreled rifle under 
the NFA. These options, discussed in 
section V.B of this preamble, are 
provided so that persons in possession 
of a short-barreled rifle may comply 
with Federal law. The Department 
recognizes that a State may pass a law 
or have laws that further restrict the 
possession of certain firearms, including 
those that fall under the purview of the 
NFA. The Department understands that 
abandonment of the firearm may be the 
only option available for some 
individuals to come into compliance 
with State law, but the options 
discussed in this rule will allow many 
individuals to avoid this outcome. For 
example, an individual may remove any 
offending characteristics to remove the 
firearm from the purview of the NFA 
(i.e., permanent removal of the 
‘‘stabilizing brace’’ or the removal and 
replacement of a barrel of less than 16 
inches with a longer barrel). Making 
these kinds of modifications will bring 
a firearm outside the scope of the NFA. 
Thus, in States where firearms laws are 
coextensive with the NFA, individuals 
will be able to continue possessing the 
firearms. 

The Department also acknowledges 
that some States may regulate a firearm 
with 16-inch or longer barrel as an 
assault weapon under State law. 
However, the Department still believes 
there are methods available for 
individuals to comply with these States’ 
laws. For example, an individual can 

remove the ‘‘stabilizing brace’’ such that 
it cannot be reattached, and the 
individual could possess the resulting 
pistol consistent with the requirements 
of their State law. The Department 
recognizes that the removal of a 
‘‘stabilizing brace’’ from a firearm that 
was originally received as a ‘‘short- 
barreled rifle’’ would cause the firearm 
to become a ‘‘weapon made from a rifle’’ 
as defined by the NFA. However, the 
Department, in its enforcement 
discretion, will allow individuals to 
reconfigure the firearm to a pistol, so 
long as the reconfiguration is completed 
within 120 days after this rule is 
published. This reconfiguration may 
bring the firearm into compliance with 
State law even if the State restricts 
possession of short-barreled rifles. It 
may also be possible for the individual 
to consider other modifications to the 
firearm that are not included within this 
rule that would bring the firearm into 
compliance with State law. 

In a narrow set of circumstances in 
which the individual cannot remove the 
‘‘brace’’ device and maintain the pistol, 
or make other modifications to the 
firearm, then the firearm may be 
prohibited under State law and must be 
either destroyed or disposed of in 
compliance with State law. The 
Department notes that commenters did 
not appear to submit information 
indicating the frequency with which 
such circumstances would arise, and 
ATF’s experience indicates that these 
circumstances would be extremely 
limited. The Department thus believes 
that the important public safety benefits 
of this rule, as discussed more fully in 
the accompanying Regulatory Impact 
Analysis (‘‘RIA’’), outweigh any interest 
in retaining the firearm for the few 
individuals who might find themselves 
in such circumstances. Information 
regarding the application of State law to 
a particular weapon would be within 
the jurisdiction of the State agency 
responsible for the enforcement of the 
State firearms laws or other State legal 
authority. 

6. NFA Wait Times 

Comments Received 

Commenters raised a variety of issues 
related to the NFA registration and tax 
requirements. Regarding the imposition 
of NFA registration, many commenters 
expressed concern over the burden of 
completing paperwork, which may 
necessitate submission of sensitive 
personal information for property they 
have already lawfully purchased. 
Additionally, many commenters 
expressed concern with the timeframe 
to receive approval, which ranges from 

many months to even a year. Some 
commenters did not think that ATF has 
the capability to handle the volume of 
NFA applications this rule will 
generate. To relieve such a burden, 
commenters recommended expediting 
the processing of applications for the 
impacted firearms, with some 
recommending expediting processing of 
any NFA applications to within 30 days. 
One commenter recommended that 
there be a grace period to ensure that 
firearms with attached ‘‘stabilizing 
braces’’ are not confiscated while in the 
process of receiving approval from ATF. 

Department Response 

The Department acknowledges that 
this rule will likely increase NFA 
registrations as individuals decide to 
register the weapons that they 
previously treated as pistols, but which, 
as this rule clarifies, are actually short- 
barreled rifles. These firearms were sold 
or otherwise transferred to persons 
without complying with the tax, 
registration, and transfer provisions of 
the NFA. The Department disagrees 
that, by allowing possessors of short- 
barreled rifles equipped with a 
‘‘stabilizing brace’’ to register their 
firearm, this rule creates additional 
overly burdensome paperwork for 
individuals. ATF will be using the Form 
1, which is already used as the 
application to make and register an NFA 
firearm. Furthermore, ATF has plans to 
increase and adjust its resources to 
accommodate the increase in 
applications. 

Moreover, affected parties who wish 
to register their NFA firearm should use 
ATF’s eForms system in order to 
comply with Federal law.154 Individuals 
will need to create an ATF eForms 
account on https://eforms.atf.gov to 
submit the E-Form 1 electronically. The 
eForms system will have instructions 
and will guide the applicant through the 
application process. While using the 
eForms system is a convenient and easy 
way for persons to submit their E-Form 
1 applications, the Department cannot 
expedite the E-Form 1 applications 
received on this rule because of the 
need to continue processing existing 
NFA applications, as well as the 
required National Instant Criminal 
Background Check System checks that 
must be conducted on the applicant to 
verify the individual is not prohibited 
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155 The National Instant Criminal Background 
Check System (‘‘NICS’’) is managed by the Federal 
Bureau of Investigation. When ATF submits a 
request for a NICS check, the FBI is responsible for 
issuing a Proceed,’’ ‘‘Delayed,’’ or ‘‘Denied’’ 
determination. 28 CFR 25.1, 25.6. 

156 The RIA is available on Regulations.gov at 
https://www.regulations.gov/docket/ATF-2021- 
0002/document and on ATF’s website at https:// 

Continued 

from possession of an NFA firearm 
under Federal law.155 

The Department notes that NFA 
processing times continue to decline as 
efficiencies and technology improve. 
ATF is also currently applying 
additional overtime resources and will 
be providing an increased level of 
support and effort to ensure the 
processing of eForm applications. 
Nevertheless, due to the anticipated 
volume, there still may be a significant 
waiting period before a person receives 
final approval and registration of their 
short-barreled rifle in the NFRTR. 
However, so long as an affected 
individual submits an E-Form 1 
application by May 31, 2023, the 
Department will, in its enforcement 
discretion, allow these persons to 
temporarily possess their firearms 
equipped with ‘‘stabilizing braces’’ that 
are unregistered short-barreled rifles 
until they receive a response from ATF 
on their application. After the submittal 
of the E-Form 1, individuals will receive 
a receipt; the receipt should be 
maintained until the individual receives 
a tax stamp. See section V.B of this 
preamble below. 

After the 120-day period, registration 
of preexisting short-barreled rifles 
equipped with a ‘‘stabilizing brace’’ will 
no longer be permitted. Any person in 
possession of an affected short-barreled 
rifle for which a registration has not 
been submitted to ATF within the 
defined time period is in violation of the 
NFA, and ATF may take enforcement 
action. 

ATF will similarly allow Type 7 FFLs 
with an SOT to submit an E-Form 2 to 
register the firearms in their possession 
before May 31, 2023. See section V.B– 
C of this preamble for further discussion 
on the options for affected parties. 

7. Other Priorities and Efficiencies 

Comments Received 

Some commenters stated that ATF 
should focus on other priorities besides 
the current rulemaking. Several 
commenters opined that alcohol and 
tobacco have taken far more lives than 
the ‘‘rifles’’ in question, and that should 
ATF focus on these issues. Other 
commenters, while thanking ATF and 
DOJ employees for their work, opined 
that ATF should ‘‘stay out of [their] 
lives’’ and focus on prosecuting actual 
criminals who are committing crimes. 

Department Response 

The Department disagrees that it 
should withdraw the current 
rulemaking and focus only on other 
enforcement priorities. The Attorney 
General is responsible for both the 
criminal and regulatory enforcement of 
the GCA and NFA as delegated to ATF. 
See section IV.B.1.a of this preamble. 
The NFA requires that all ‘‘firearms’’ as 
defined by statute, including short- 
barreled rifles, must be registered in the 
NFRTR. Due to the misconception that 
any firearm equipped with a ‘‘stabilizing 
brace’’ is a pistol, and due to incorrect 
classifications involving these firearms 
in the past, a number of these firearms 
equipped with a ‘‘brace’’ device that are 
short-barreled rifles are not registered in 
the NFRTR in violation of Federal law. 
Therefore, this rule is directly within 
and a part of ATF’s enforcement 
authority and priorities. Further, 
although other matters may also fall 
within the scope of ATF’s authority, ‘‘an 
agency has broad discretion to choose 
how best to marshal its limited 
resources and personnel to carry out its 
delegated responsibilities.’’ 
Massachusetts v. E.P.A., 549 U.S. 497, 
527 (2007). The Department has 
determined in exercising this discretion 
that the public safety benefits accruing 
from this final rule make it appropriate 
to issue the final rule instead of 
withdrawing it to focus on other issues. 

8. Economic Comments 

a. Need for Federal Regulatory Action 

Comments Received 

One commenter suggested that ATF 
publish ‘‘only such regulations as are 
required by law, are necessary to 
interpret the law, or are made necessary 
by compelling public need’’ (quotation 
marks omitted), and that ATF’s negative 
externality explanation was ‘‘odd.’’ This 
commenter asserted that ATF did not 
clearly identify the problem that it is 
trying to address with this regulation, 
and that there is no statute that 
specifically prohibits firearms with 
attached ‘‘braces.’’ Finally, this 
commenter stated that ATF should 
analyze whether the existing laws and 
regulations contributed to the problem 
this regulation is trying to address, and 
whether a statutory amendment would 
better achieve the intended goal of the 
rule. Another commenter stated that 
ATF failed to include an analysis of the 
cause of the problem, failed to include 
a cost-benefit analysis of the proposed 
solution, and did not draft a regulation 
that is narrowly tailored to address the 
relevant problem. 

Department Response 

The Department reiterates that 
publishing this rule is necessary to 
ensure the public’s awareness of the 
Department’s best interpretation of the 
relevant statutory provisions and to 
ensure that all forms of short-barreled 
rifles are being regulated under the NFA 
and GCA, regardless of whether they 
result from the firearms being 
configured with typical shoulder stocks 
or with purported ‘‘stabilizing braces.’’ 

The Department agrees that there may 
be confusion about ATF’s statement 
regarding the externality of the rule; 
therefore, the final regulatory analysis 
does not discuss externalities. For more 
details regarding the need for regulation, 
please refer to sections IV.A.2 and 
IV.B.1.c of this preamble. 

The Department believes Congress 
intended for ATF to regulate certain 
weapons under the NFA that Congress 
deemed unusually dangerous. While 
there are no existing statutes or 
regulations that explicitly regulate 
firearms equipped with ‘‘stabilizing 
braces,’’ such weapons may nonetheless 
fall within the scope of the NFA and 
GCA. ATF is updating its regulations to 
make clear that firearms equipped with 
an accessory such as a ‘‘stabilizing 
brace’’ or other rearward attachment 
with the objective design features of a 
firearm designed, made, and intended to 
be fired from the shoulder are properly 
captured under the NFA and GCA 
definition of ‘‘rifle.’’ Furthermore, the 
NFA regulates short-barreled rifles by 
requiring registration of the firearm and 
payment of NFA taxes. The rule will 
ensure that firearms equipped with 
‘‘stabilizing braces’’ that are designed, 
made, and intended to be fired from the 
shoulder and that have a barrel of less 
than 16 inches will be properly 
classified as short-barreled rifles under 
the NFA or GCA. The Department 
declines to analyze whether a change in 
statute would better achieve the goals of 
this rulemaking because such as change 
is beyond the Department’s authority. 

The Department disagrees with 
commenters’ assertion that ATF did not 
analyze the cause of the problem, did 
not provide a cost-benefit analysis of the 
proposed solution, and did not adopt a 
solution narrowly tailored to address 
the problem. When the NPRM was 
published, ATF simultaneously 
provided a standalone preliminary RIA 
that discusses, in detail, the costs and 
benefits of the rule.156 The rule is 
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criteria-firearms-attached-stabilizing-braces. 

157 The Demographics of Gun Ownership, Pew 
Research Center (June 22, 2017), https://
www.pewresearch.org/social-trends/2017/06/22/ 
the-demographics-of-gun-ownership/. 

158 83 FR at 66514. 

159 William J. Krouse, Congressional Research 
Service, Handguns, Stabilizing Braces, and Related 
Components 2 (updated Apr. 19, 2021), https://
crsreports.congress.gov/product/pdf/IF/IF11763. 

160 ATF, Firearms Commerce in the United States: 
Annual Statistical Update 2021, https://
www.atf.gov/firearms/docs/report/2021-firearms- 
commerce-report/download. 

161 See id. at 2. 
162 This estimate comes from ATF’s OSII. 

narrowly tailored because ATF has 
selected for consideration under the 
final rule—after the benefit of extensive 
public comment—only those factors 
(including objective design features, 
marketing materials, and information 
from the general community) that 
indicate a weapon with an attached 
‘‘stabilizing brace’’ is designed, made, 
and intended to be fired from the 
shoulder. Based on the careful attention 
given to selecting the appropriate 
factors, ATF does not believe the rule 
will sweep in weapons that are not in 
fact ‘‘rifles’’ as that term is defined in 
the NFA. 

b. Population 

Comments Received 

Several commenters were confused by 
the difference in population numbers— 
the 3 million estimated ‘‘arm braces’’ 
versus the 1.4 million individuals 
affected. They stated that ATF’s cited 
population of 1.4 million individuals in 
possession of ‘‘braces’’ was too low. 
Another commenter suggested the cost 
estimate was incorrect because the 
population of firearms impacted by the 
proposed rule was too low. Many 
commenters pointed out a discrepancy 
regarding the number of pistol-braced 
firearms projected to be impacted by the 
proposed rule. These commenters 
additionally stated that the proposed 
rule used an estimated circulation of 3 
to 7 million pistol braces, while a 
recently published Congressional 
Research Services (‘‘CRS’’) report had an 
estimate suggesting there may be 
between 10 and 40 million braces with 
some arguing that the number of braces 
and pistol-braced firearms would be 
‘‘upwards of 40,000,000.’’ Another 
commenter suggested ATF’s intentional 
use of the lower estimate of 3 million 
was ‘‘self-serving.’’ One commenter 
implied that, if ATF were to use the 3 
to 7 million range, then the midpoint (5 
million) should be the number used. 
One commenter believed that ATF 
likely underestimated the number of 
FFLs engaged in the buying and selling 
of ‘‘brace’’ devices, thereby suggesting 
that the impact to the industry would be 
greater than what was stated in the 
proposed rule. Finally, a commenter 
stated that ATF’s analysis assumed that 
‘‘every stabilizing brace in existence is 
covered by the NPRM’’ (emphasis 
omitted), and the commenter thus 
worried the rule will ban all existing 
‘‘stabilizing braces.’’ 

Department Response 
The Department disagrees with the 

commenters regarding the estimated 
population of individuals affected by 
this rule and the number of ‘‘brace’’ 
devices and firearms with an attached 
‘‘stabilizing brace’’ currently in 
circulation. ATF estimates that there are 
3 million ‘‘stabilizing braces’’ and 
firearms with an attached ‘‘stabilizing 
brace’’ currently in circulation. While 
ATF estimated in the NPRM that the 
number of ‘‘brace’’ devices is between 3 
million to 7 million, ATF anticipates 
that the more accurate figure is closer to 
3 million. This estimate is based on 
anecdotal commentary from the 
manufacturers, information gleaned 
from ATF field offices throughout the 
United States, and subject matter 
experts’ conclusion that—based on the 
number of pistols manufactured during 
the same time period and the popularity 
of the ‘‘brace’’ devices over the years— 
manufacturers may have inflated their 
sales estimates in recent years. In 
particular, ‘‘stabilizing braces’’ have 
only been on the market since 2012 and 
became more popular only in the last 
few years, so there has not been enough 
time for as many of them to be sold as 
reported in some estimates. 

The Department disagrees that there is 
a 1:1 ratio between the number of 
individuals affected and the number of 
‘‘stabilizing braces’’ or firearms 
equipped with a ‘‘stabilizing brace’’ in 
circulation. The Pew Research Center 
reports that, of people who own 
firearms, two-thirds own multiple 
firearms; and, as evidenced by the 
number of bump-stock-type devices 
turned in by each individual after a 
previous ATF rulemaking, individuals 
can and are likely to purchase more 
than one firearm or, in this case, more 
than one ‘‘stabilizing brace’’ or firearm 
with an attached ‘‘stabilizing brace.’’ 157 
After publication of the Bump-Stock- 
Type Devices final rule in December 
2018,158 individual owners turned in 
between 1 and 63 bump-stock-type 
devices. Overall, ATF found that people 
turned in to ATF an average of 2 bump 
stocks. Therefore, the number of 
individuals affected by this rule is likely 
lower than the number of ‘‘stabilizing 
braces’’ or firearms equipped with a 
‘‘stabilizing brace’’ currently in 
circulation. 

It should be noted that the original 
maker of the ‘‘stabilizing brace’’ 
marketed it in 2012 and 2013 to assist 

persons with disabilities or limited 
mobility to shoot a heavy pistol with a 
single hand. The demand and 
production for ‘‘stabilizing braces’’ did 
not appear to take off until 2017, when 
numerous other models were produced 
that were marketed to shoulder fire a 
firearm and several manufacturers sold 
firearms equipped with a purported 
‘‘stabilizing brace.’’ This relatively 
recent rise in popularity suggests that 
‘‘brace’’ devices and firearms equipped 
with a ‘‘stabilizing brace’’ have not been 
around long enough to warrant larger 
figures, as discussed further in this 
section below. 

ATF is aware that the CRS report 
provided higher numbers of ‘‘stabilizing 
braces,’’ but it also provided no basis for 
its unofficial estimate.159 To determine 
whether this estimate was suitable for 
purposes of ATF’s RIA, ATF compared 
CRS’s figures against those provided in 
the report on Firearms Commerce in the 
United States: Annual Statistical 
Update 2021.160 This report provides an 
estimate of the number of firearms 
(including pistols, revolvers, rifles, 
shotguns, and miscellaneous firearms) 
manufactured in the United States, as 
reported by manufacturers. According to 
the report, ATF estimates that a total of 
65.1 million firearms, with just under 27 
million pistols, were manufactured in 
the United States between 2013 and 
2019.161 Although the most recent 
report is not yet final, ATF’s estimates 
that 12 million firearms were 
manufactured in 2020.162 Therefore, 
ATF now estimates that, between 2013 
to 2020, a total of 77.1 million firearms, 
of which 32.4 million pistols, were 
manufactured in the United States. 

If there was a population of 10 to 40 
million ‘‘stabilizing braces,’’ as 
suggested by CRS, this range would be 
too high. Using the high end of the 
range would mean there are at least as 
many ‘‘brace’’ devices or firearms with 
an attached ‘‘brace’’ device as there 
were pistols manufactured in the U.S. 
between 2013 to 2020 (i.e., 32.4 million 
pistols). And even at the low end of the 
CRS estimate, it would mean nearly a 
third of the pistols manufactured 
between 2013 to 2020 are equipped with 
a ‘‘stabilizing brace.’’ Because 
‘‘stabilizing braces’’ are only used on a 
subset of pistols, not on all pistols, and 
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163 Based on an informal survey of ATF’s 25 field 
divisions, 11 of the field divisions provided an 
estimated number of FFLs dealing in firearms with 
an attached ‘‘stabilizing brace,’’ along with an 
estimated number of affected firearms per FFL. 
Based on the responses, ATF estimated that 
approximately 10,420 FFLs from the 11 field 
divisions deal in firearms with attached ‘‘brace’’ 
devices and, of these FFLs, they may have carried 
between 1 to 52 firearms with an attached 
‘‘stabilizing brace,’’ with the majority of FFLs 
having under 20 such firearms in their inventory. 
Therefore, for the purposes of the final RIA, ATF 
used the NPRM estimate of 25 percent of FFLs 
dealing in firearms with an attached ‘‘stabilizing 
brace’’ and used the survey average of 7 firearms for 
inventory, which is higher than the 3 used in the 
NPRM. 

164 Type 7 FFL SOTs in possession of short- 
barreled rifles equipped with a ‘‘stabilizing brace’’ 
at the time this rule is published may register the 
firearms in their possession through an E-Form 2 
(rather than an E-Form 1). Because registration via 
the E-Form 2 does not require the separate payment 
of a making tax, there is no tax for ATF to ‘‘forbear’’ 
from collecting for these weapons. 

because not all pistols manufactured are 
pistols equipped with a ‘‘stabilizing 
brace’’ or are the type of pistol for which 
a person would attach a ‘‘stabilizing 
brace,’’ ATF’s subject matter experts 
concluded that using the CRS estimate 
was not appropriate for this analysis. 
Further, anecdotal commentary from 
industry that ATF received as it was 
preparing the preliminary RIA for the 
NPRM also suggested to ATF that the 
CRS estimate is much too high. 
Therefore, ATF does not adopt the CRS 
figures. 

ATF is also choosing not to use the 
mid-point estimate of 5 million as 
suggested by Sig Sauer. Based on the 
historical number of pistols produced, 
an estimate of 5 million would suggest 
that there was just under one firearm 
with an attached ‘‘stabilizing brace’’ 
produced for every six pistols 
manufactured (or approximately 16 
percent of all pistols). Additionally, 
based on information gleaned from field 
offices throughout ATF, only a subset of 
FFLs may carry ‘‘braces’’ or firearms 
with an attached ‘‘brace,’’ and of those 
that do carry these items, they carry in 
their inventory only an average of seven 
‘‘braces’’ or firearms with a ‘‘brace’’ 
device.163 ATF’s survey, as described in 
footnote 163, suggests that a ratio of one 
firearm with a ‘‘stabilizing brace’’ 
produced for every six pistols would 
still be too high. ATF thus concluded 
that, based on its experience, an 
estimate of 5 million was too high. ATF 
also considers that choosing to use 3 
million rather than 5 million is 
reasonable because ‘‘stabilizing braces’’ 
did not become more popular until 
recent years, and hence manufacturers 
likely did not have sufficient time to 
produce numbers in the range of the 
higher estimates suggested by 
commenters or CRS and as discussed in 
the paragraphs above. 

ATF agrees that it may have not 
accounted for all ‘‘stabilizing braces’’ 
being used by persons with disabilities; 
however, ATF disagrees that this 
oversight indicates that the rule 

prohibits any ‘‘stabilizing braces,’’ 
including those used by persons with 
disabilities. For purposes of the final 
RIA analysis, ATF incorporates this 
public comment and estimates that a 
portion of the existing ‘‘stabilizing 
braces,’’ including some that may have 
been purchased by persons with 
disabilities, will not, when attached to 
a firearm, result in a weapon designed 
and intended to be fired from the 
shoulder. That portion of existing 
‘‘braces’’ will not be affected by the rule. 

Under the statutory provisions, 
companies may still produce 
‘‘stabilizing braces,’’ and individuals 
may continue to possess and use them 
to assist with one-handed shooting. In 
publishing the NPRM and this rule, ATF 
made every effort to make clear that 
neither the rule nor the statutes prevent 
persons with disabilities from 
possessing a ‘‘stabilizing brace’’ that 
aids in stabilizing the arm to shoot a 
pistol with one hand. The rule only 
articulates—based on the best 
interpretation of the relevant statutes— 
how to determine which of those 
firearms configured with a ‘‘stabilizing 
brace’’ fall within the definition of 
‘‘rifle.’’ Rifles with barrel lengths of less 
than 16 inches are short-barreled rifles 
subject to NFA registration and taxation 
requirements, but they are not illegal to 
possess so long as those requirements 
are followed. 

c. RIA Scenarios 1 and 2: Turn in 
Firearm to ATF or Destroy Whole 
Firearm 

Comments Received 

Several commenters suggested that 
the number of bump-stock-type devices 
that were turned into ATF after issuance 
of the bump-stock regulation 
demonstrates the expected level of 
compliance for this final rule regarding 
‘‘braces.’’ These commenters contended 
that, because the number of bump 
stocks turned in to ATF was low, a 
regulation is an ineffective means of 
removing devices from the market. One 
commenter echoed the ATF’s subject 
matter experts’ opinion that this 
scenario (i.e., turning in or destroying 
the firearm) was the least likely to occur 
upon promulgation of the final rule. 
Several commenters suggested that the 
cost associated with turning in a firearm 
with an attached ‘‘stabilizing brace’’ will 
be $200 for the brace itself and $1,000 
to $2,500 for the firearm. The 
commenter also suggested that a small 
percentage of the population (five 
percent) may opt to turn in the whole 
firearm or destroy the firearm. 

Department Response 

The Department disagrees that the 
number of bump-stock-type devices that 
were turned in to ATF demonstrates the 
level of compliance expected for a given 
rule. Under the Bump-Stock-Type 
Devices rule, a person could comply in 
ways other than turning in bump stock- 
type devices to ATF. ATF did not 
anticipate that many people would turn 
in bump stock-type devices to ATF, and, 
in fact, many did not. 

Neither the relevant statutes nor this 
rule suggests that ‘‘stabilizing brace’’ 
devices themselves are considered a 
firearm. And, therefore, they do not 
need to be turned in to ATF. One means 
of complying with the relevant statutory 
requirements is to turn in the whole 
firearm that is equipped with a 
‘‘stabilizing brace.’’ Although ATF finds 
this to be an unlikely scenario, ATF 
concurred with the commenter that ATF 
should account for a small percentage of 
persons who opt to turn in or destroy 
the whole firearm because some 
‘‘stabilizing braces’’ may be attached to 
a firearm in such a way that removal 
may not be feasible. However, ATF did 
not incorporate the percentage as 
suggested by the commenter because the 
percentages were based on the 
assumption that ATF would charge a 
$200 NFA tax on all items currently in 
circulation. Because ATF will forbear 
the NFA tax on all individuals and most 
FFLs 164 in possession of short-barreled 
rifles equipped with a ‘‘stabilizing 
brace’’ so long as they submit an E-Form 
1 within 120 days from this rule’s 
publication date, ATF estimated 
percentages for these scenarios by using: 
(1) the percentage from the bump-stock 
turn in, and (2) the percentage of 
individuals or FFLs residing or located 
in States that do not allow for personal 
ownership of NFA weapons. For more 
details on the percentage attributed to 
destroying or turning in firearms to 
ATF, please refer to the standalone final 
RIA on the docket. 

d. RIA Scenario 3: Convert Firearm Into 
Long-Barreled Rifle 

Comments Received 

Multiple commenters proffered 
various cost estimates for Scenario 3 
regarding converting a firearm into a 
long-barreled rifle. A commenter stated 
that the proposed rule failed to consider 
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any labor or expense involved in 
rebuilding or retrofitting firearms with 
longer barrels or obtaining necessary 
parts to do so, specifically in reference 
to those individuals without 
gunsmithing knowledge. Another 
commenter similarly stated the analysis 
of converting a firearm into a long- 
barreled rifle was incorrect because it 
did not account for gunsmithing costs 
and because installing a longer barrel 
onto an AR-patterned firearm requires 
special tools. The commenter elaborated 
that not all pistols with a ‘‘stabilizing 
brace’’ are AR patterns, and, for those, 
additional parts and gunsmithing costs 
may be involved. One commenter 
contended that the cost estimates in the 
RIA failed to include the labor expense 
for gunsmith services and suggested an 
estimate of $750 per firearm. 

One commenter provided an 
estimated percentage of the population 
that may fall under this scenario (10 
percent) and further suggested that the 
cost to convert a pistol into a rifle will 
be $800. When converting a firearm 
with an attached ‘‘stabilizing brace’’ to 
a long-barreled rifle under the GCA, one 
commenter stated, ATF only considered 
the cost of a new barrel and handguard; 
that commenter suggested that ATF also 
should include the cost to re-barrel the 
firearm, which they estimated to cost 
anywhere from $50 to $250. This 
commenter also suggested that ATF 
consider the lost value of the existing 
barrel and handguard. By including all 
these cost elements, this same 
commenter suggested that the actual 
cost to convert a firearm into a long- 
barreled rifle is more in the range of 
$870 to $1070. One commenter 
estimated that it would cost about $600 
to convert a firearm into a long rifle. 
Another commenter estimated the cost 
to re-barrel a firearm to be in the range 
of $55 to $350 (plus shipping cost to a 
gunsmith at $25 each way). Lastly, a 
commenter suggested that some barrels 
and handguards could cost as much as 
$1,000 to replace. 

One commenter reflected on the 
likelihood of the various compliance 
scenarios and suggested that converting 
a firearm with an attached ‘‘stabilizing 
brace’’ to a rifle may be more likely to 
occur if the overall cost is cheaper than 
the NFA tax. This commenter also 
stated that the conversion cost provided 
by ATF was too low. On a separate note, 
one commenter stated that, while ATF 
complied with all the necessary 
economic requirements and 
determinations, the cost evaluation and 
impacts of the proposal were a 
secondary consideration behind ATF’s 
apparent policy aims. 

Department Response 
With respect to comments asserting 

that the costs evaluation and impacts of 
the rule were secondary, the Department 
disagrees that the regulatory analysis 
did not account for the cost to 
individuals to remove firearms from the 
purview of the NFA. The Department 
considered the cost to purchase a new 
barrel and handrails based on the 
market prices of the items. While the 
cost analysis did not consider the labor 
and expense to alter firearms, this is not 
an indication that the cost evaluation or 
impacts of the proposal was a secondary 
consideration. 

The Department agrees that a labor 
cost to convert the firearm into a long- 
barreled rifle was not included 
separately; however, ATF included this 
cost under the market prices for 
gunsmithing services, which were 
incorporated in the final RIA as 
suggested by public commenters for 
labor costs associated with converting 
the firearm into a long-barreled rifle. 
While the Department concurs that 
there may be a range in costs for the 
barrel and handguards, the Department 
kept the prices the same in the final 
RIA, as the overall cost is between the 
range of the low and high costs as 
suggested by the commenters. 

e. RIA Scenario 4: Apply To Register 
Under NFA 

Comments Received 
Many commenters claimed that the 

rule would be a huge financial stress on 
Americans, and that many of those 
impacted by the financial burden would 
have difficulty individually affording 
the payment of a $200 tax to keep 
possession of a firearm that was already 
possessed and fully legal at the time of 
purchase. One commenter estimated 
that 10 percent of the population may 
fall under this scenario, as they stated 
that the demand for short-barreled rifles 
is smaller than for firearms with an 
attached ‘‘stabilizing brace.’’ 
Furthermore, this commenter suggested 
that the administrative cost would be 
$75 in addition to the $200 registration 
cost. 

Some commenters suggested that 
there are additional costs, beyond the 
$200 NFA tax, that must be included 
when establishing the cost to register a 
firearm with an attached stabilizing 
brace as an NFA weapon. At least one 
commenter in the industry also argued 
that, even if ATF waived the NFA tax 
due upon registration, the owner would 
still have costs for the time and effort 
required to register. One commenter 
suggested that there are financial 
implications, which ATF did not take 

into consideration, for owners who will 
need to modify their firearm to be 
compliant with 18 U.S.C. 922(r) prior to 
the NFA registration. Several 
commenters suggested that ATF did not 
include the cost to mark the registered 
firearms. One commenter suggested that 
it would cost an additional $30 to $50 
to disassemble and re-assemble a 
firearm in order to mark the firearm. 
One commenter contended that ATF did 
not include the cost of getting 
fingerprinted or the travel costs to 
engrave the firearm or obtain 
fingerprints; the individual suggested 
that the minimum cost to register a 
firearm under the NFA would be 
approximately $326 per firearm. One 
commenter stated that considering the 
NFA tax a transfer payment, and not a 
societal cost, was ‘‘specious.’’ 

Another commenter provided a 
counter estimate that this scenario 
would provide a payment to ATF of 
over $600 million, ‘‘nearly 50% of ATF 
annual operating budget.’’ Likewise, a 
commenter stated that, if ATF’s 
estimated figure of 3 million pistol- 
braced firearms is accurate, then the 
expected financial burden on the 
taxpayers amounts to $600,000,000 at a 
minimum for each firearm with an 
attached ‘‘stabilizing brace’’ to be 
registered. One commenter suggested 
that this scenario would be as likely as 
Scenario 3 (Convert a firearm with 
attached ‘‘stabilizing brace’’ into a long- 
barreled rifle). Another commenter 
noted that, for those individuals who 
decide to submit an application to 
register a short-barreled rifle under the 
NFA, the NPRM estimated that the 
proposed rule would add a burden of an 
additional 3,020,148 hours in addition 
to the ‘‘existing annual hourly burden 
[which] is 102,808 hours.’’ 86 FR at 
30849. The commenter also stated that 
‘‘a standard work year is 2,000 hours, 
meaning that ATF seeks to impose a 
paperwork burden on the American 
public equivalent to approximately 
1,500 years of productivity or the entire 
working lives of 38 persons. This would 
be an unwarranted and unjustified 
infringement of time and effort for 
citizens to exercise a fundamental 
right.’’ (Emphases omitted.) 

Department Response 
The Department disagrees that all the 

firearms at issue in this rulemaking 
were legal at the time of purchase and 
lawfully possessed. ATF became aware 
that many short-barreled rifles equipped 
with a ‘‘stabilizing brace’’ had been sold 
by various manufacturers as pistols 
without the submission or receipt of a 
voluntary classification request from 
ATF or potentially relying on other 
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165 A Type 7 FFL manufacturer without an SOT 
that will not engage in the business of 
manufacturing firearms with an attached 
‘‘stabilizing brace’’ that fall under the purview of 
the NFA after the publication of this rule may file 
an E-Form 1 application. 166 See 87 FR at 24664–66. 

167 Tar Heel State Firearms, SBR/SBS Laser 
Engraving, https://tarheelstatefirearms.com/store/ 
index.php?route=product/product&product_id=232 
(last visited Dec. 12, 2022); Capitol Armory, NFA 
LaserEngraving, https://www.capitolarmory.com/ 
sbr-sbs-nfa-firearm-laser-engraving-form1.html (last 
visited Dec. 12, 2022); Accubeam, NFA Trust & 
Manufacturing Engraving, https://
www.accubeam.com/services/nfa-trust-gun- 
engraving/ (last visited Dec. 12, 2022); Veritas 
Machining LLC, SBS and SBR Laser Engraving, 
https://www.veritasmachiningllc.com/nfaweapons 
(last visited Dec. 12, 2022). 

168 OMB, Circular A–4 38 (Sept. 17, 2003), 
https://www.whitehouse.gov/wp-content/uploads/ 
legacy_drupal_files/omb/circulars/A4/a-4.pdf. 

169 Type 7 FFL SOTs may manufacture NFA 
firearms without payment of the making tax 
pursuant to 27 CFR 479.68 provided that the 
firearm is reported and registered as required by 
Part 479. Section 479.103 generally requires a Type 
7 FFL SOT to register firearms manufactured on an 

Continued 

classification letters for other firearms 
equipped with ‘‘stabilizing braces.’’ 
Further, ATF notes that many of these 
‘‘brace’’ devices alone may have been 
marketed and sold as a way to add an 
attachment so that the individual could 
create a firearm with the ‘‘stabilizing 
brace’’ that is designed and intended to 
fire from the shoulder. As short-barreled 
rifles, these firearms equipped with a 
‘‘stabilizing brace’’ must be registered, 
they must receive transfer or making 
approval, and they incur a $200 transfer 
or making tax, which is imposed on the 
transferor or maker, respectively. 26 
U.S.C. 5811, 5821. These unregistered 
short-barreled rifles have been 
transferred in violation of the NFA, and 
further possession of any such 
unregistered firearm continues to be a 
violation of the NFA. 

Although the Department disagrees 
that these unregistered firearms were 
legal at the time of purchase and 
lawfully possessed, the Department 
understands that consumers and dealers 
believed them not to be subject to the 
NFA when purchasing and selling them. 
In the NPRM, the Department had 
proposed that individuals and most 
non-SOT FFLs (e.g., Type 1 dealers and 
Type 7 manufacturers) register and pay 
the $200 making tax. However, the 
Department concurs with many of the 
public comments regarding forbearance 
of the $200 NFA making tax for firearms 
equipped with a ‘‘stabilizing brace’’ that 
are short-barreled rifles currently in 
their possession. Therefore, the 
Department is not collecting the NFA 
making taxes for weapons that are 
affected by this rule and currently in the 
possession of individuals, Type 1 FFL 
dealers, Type 7 FFL manufacturers 
without an SOT,165 and Type 8 FFL 
importers provided they submit an E- 
Form 1 application to register the 
firearm by May 31, 2023. Likewise, 
Type 7 FFL manufacturers with an SOT 
will need to file a E-Form 2 for the 
firearms with an attached ‘‘stabilizing 
brace’’ that fall under the purview of the 
NFA that are currently in their 
possession by May 31, 2023 in order to 
comply with Federal law. Type 7 FFLs 
that do not currently have a Class 2 
Manufacturer SOT but that have been 
engaged in the business and choose to 
continue to be engaged in the business 
of manufacturing firearms with an 
attached ‘‘stabilizing brace’’ that fall 
under the purview of the NFA will need 
to obtain an SOT and also file an E- 

Form 2 to register the firearms in their 
inventory that are subject to NFA 
regulations by May 31, 2023. 

Because many commenters requested 
a ‘‘tax waiver’’ as their preferred method 
(second to grandfathering), and because 
the Department is no longer requiring 
that the $200 NFA making tax be paid 
upon registration during the 120-day 
window for compliance, the Department 
estimates that a significantly higher 
number of individuals than originally 
anticipated will opt to register their 
short-barreled rifle equipped with a 
‘‘stabilizing brace.’’ Due to the decision 
to forbear tax, as discussed above, the 
Department assumes a different 
percentage of the population will 
comply with this scenario (and other 
scenarios), as suggested by one 
commenter. Therefore, the Department 
disagrees with commenters that 
suggested all individuals will register 
under the NFA. There may be 
individuals who still opt for the other 
scenarios such as disposal or converting 
their firearm into a long-barreled rifle. 
For instance, there may be individuals 
who live in States that do not allow for 
the ownership of NFA weapons; 
therefore, the Department still accounts 
for other individuals choosing from the 
remaining scenarios. 

The Department concurs that there are 
other costs associated with completing a 
Form 1 under the NFA, and, 
accordingly, it incorporated most of 
these costs under Scenario 4 (Apply to 
Register Under the NFA). However, ATF 
is not accounting for the cost to engrave 
NFA markings on the firearm, nor is 
ATF considering the cost to disassemble 
and re-assemble a firearm in order to 
mark the firearm. For purposes of NFA 
registration, affected firearms that 
include the markings required by the 
GCA can be registered with the original 
marking if the firearm has already been 
marked in accordance with 27 CFR 
478.92 and 479.102. If the affected 
firearm is a ‘‘[p]rivately made firearm’’ 
(‘‘PMF’’) as defined in 27 CFR 478.11 
and 479.11 without GCA markings, the 
applicant will be required to mark the 
firearm in accordance with section 
479.102 for NFA registration.166 
‘‘Stabilizing brace’’ devices, however, 
were originally designed for heavy 
pistols, and indeed most ‘‘stabilizing 
braces’’ are attached to heavy pistols 
that are variants of rifles. ATF thus 
estimates that this rule will affect very 
few PMFs, so ATF did not include the 
cost to mark any PMFs in its analysis. 
Nevertheless, the cost to retroactively 
serialize a PMF to comply with NFA 
marking requirements is approximately 

$30 to $65 per PMF.167 Given the small 
number of PMFs affected by this rule 
and given the small cost to mark any 
PMFs that are affected by this rule, ATF 
does not believe that including any 
estimate for this cost would 
significantly affect its final RIA. 

While the Department agrees with the 
commenter that registering firearms 
with attached ‘‘stabilizing braces’’ under 
the NFA will impose a time burden, the 
Department disagrees that it is an 
unwarranted and unjustified burden. 
This rule does not change the process to 
register an NFA firearm or the typical 
time required to complete each 
registration. Although more individuals 
will need to complete the process, the 
Department has concluded that the 
public safety benefits of this rule justify 
the burden on these individuals. 

The Department disagrees with the 
assertion that the treatment of the NFA 
tax as a transfer payment, as opposed to 
a societal cost, is ‘‘specious.’’ According 
to the Office of Management and Budget 
(‘‘OMB’’) Circular A–4, ‘‘transfer 
payments’’ are payments that are 
distributed from one group to another 
group within the U.S. and do ‘‘not affect 
total resources available to society.’’ 168 
In this case, transfer payments are 
distributed from the general public to 
the U.S. Government. These distributed 
resources essentially continue to 
circulate among the total resources 
available to the U.S. society. 

The Department disagrees that this 
rule will amount to $600 million in 
payments to ATF because the 
Department is providing tax 
forbearance; therefore, the commenter’s 
concern about payments to the 
government is moot. The Department 
will not seek retroactive collection of 
taxes from individuals or FFLs for the 
NFA making and/or transfer taxes owed 
as a result of not having timely 
submitted a Form 1 or Form 2; 169 
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ATF Form 2 by the close of the next business day 
after the manufacture. Firearms of the sort 
discussed in this rule were manufactured and 
subsequently transferred by Type 7 FFL SOTs 
without the timely submission of a Form 2 by the 
close of the next business day after manufacture. 

however, even if the Department were to 
collect taxes retroactively, any payment 
of money for NFA taxes is directly 
deposited in the General Fund of the 
United States Treasury Department and 
is not retained by the Department or 
ATF. Congress appropriates ATF’s 
budget annually. 

The Department disagrees with the 
commenter who suggested that there 
will be financial implications resulting 
from the removal and replacement of 
imported parts for owners who 
imported pistols and added a 
‘‘stabilizing brace.’’ The commenter 
incorrectly interpreted 18 U.S.C. 922(r) 
as requiring the removal and 
replacement of imported parts to 
comply with section 922(r). Section 
922(r) generally makes it unlawful ‘‘for 
any person to assemble from imported 
parts any semiautomatic rifle,’’ and 27 
CFR 478.39 provides that a person may 
not assemble a semiautomatic rifle using 
more than 10 of the imported parts 
listed in the relevant paragraphs of the 
regulation. The criminal violation under 
18 U.S.C. 922(r) is for the ‘‘assembl[y]’’ 
of the semi-automatic rifle; therefore, 
modification of this kind of firearm 
through the removal of the relevant 
parts would not cure the 922(r) violation 
because the ‘‘assembl[y]’’ has already 
occurred. Nevertheless, for the purposes 
of the costs outlined in the standalone 
RIA, ATF assumes this group may use 
another scenario, such as destroying the 
firearm or turning it in to ATF, by using 
the population derived from bump- 
stock-type devices as a proxy. 

f. RIA Scenario 5: Cost To Dispose of 
‘‘Stabilizing Braces’’ 

Comments Received 

One commenter suggested that simply 
disposing of the ‘‘stabilizing brace’’ in 
this scenario would be very likely. 
However, the commenter suggested that 
individuals would likely separate the 
‘‘stabilizing brace’’ from the firearm 
without permanently disposing of the 
‘‘stabilizing brace’’ altogether, and then 
reattach the ‘‘stabilizing brace’’ onto a 
firearm when convenient. This same 
commenter suggested that a scenario in 
which individuals destroy the entire 
firearm would be unlikely. One 
commenter suggested that 70 percent of 
the population would fall under this 
scenario and that the cost for this 
scenario should be $250 for the value of 
the ‘‘stabilizing brace’’ and $250 in 

diminished value of the firearm, for a 
total of $500 per firearm. One 
commenter suggested that ATF should 
estimate loss of future ‘‘stabilizing 
braces’’ on current trends rather than 
historical sales, and that the future trend 
of sales for firearms with attached 
‘‘stabilizing braces’’ is higher than ATF 
estimated. Several commenters 
suggested that the disposal cost for this 
scenario ranges between $200 for only 
the ‘‘stabilizing brace’’ and $1000 for the 
firearm with the attached ‘‘stabilizing 
brace.’’ One commenter suggested that 
ATF include the cost of replacing the 
buffer tube with a pistol tube. 

Department Response 

The Department disagrees that there 
should be an additional diminishment 
in the value of the firearm due to the 
loss of the ‘‘stabilizing brace’’ in the 
amount of $250 above the $250 value of 
the ‘‘brace’’ itself. This would constitute 
double counting the value of the 
‘‘stabilizing brace.’’ The Department 
recognizes that some owners may 
perceive that removal of the ‘‘brace’’ 
from the firearm as diminishing their 
value from owning that firearm. The 
Department, however, cannot 
reasonably estimate the diminished 
valuation to such owners because those 
perceived valuations are subjective and 
vary from owner to owner. 

Because ‘‘braces’’ themselves are not 
regulated, the Department has not 
collected information about them that 
allows it to precisely calculate their 
popularity. Nonetheless, as explained 
above, the Department estimates that 
between 3 and 7 million ‘‘stabilizing 
brace’’ devices were manufactured over 
the course of eight years, and the 
Department will continue to use 
historical data as a means to project 
future trends. There is not enough 
information to support what ‘‘current 
trends’’ are for the demand of purported 
‘‘stabilizing braces.’’ Based on public 
comments, the Department concurs that 
there may be some individuals who opt 
to turn in or destroy the whole firearm; 
therefore, the Department uses the cost 
of the whole firearm under those 
scenarios. 

With respect to the cost of replacing 
the buffer tube with a pistol tube, the 
rule does not require such a 
replacement. The Department also finds 
it unlikely that these individuals will 
purchase a pistol tube; therefore, the 
cost for a pistol tube was not included 
in the final analysis. 

g. Other Costs 

Comments Received 
Many commenters believed the initial 

RIA underestimated the costs, 
specifically the annualized costs of the 
proposed rule. One commenter 
suggested that the cost for this rule 
ranges from $600 million to $40 billion, 
and that ‘‘more than 20,000 [special] 
agents would be needed’’ to enforce this 
rule. One commenter suggested that the 
annualized cost cited in the NPRM does 
not account for the total cost of the rule 
over the course of the next 10 years. The 
commenter went on to contend that this 
rule would cost well over $100 million, 
and that ATF should refrain from 
finalizing the rule until ATF can 
publish an accurate cost analysis. One 
commenter estimated that the total cost 
of the rule would be closer to $465 
million. Many commenters suggested 
that ATF’s cost analysis was inaccurate, 
calculating the cost of the rule to be the 
total number of ‘‘stabilizing braces’’ 
multiplied by each scenario rather than 
breaking out the total population among 
the different scenarios. One commenter 
suggested that the total cost of the rule 
is greater than the estimated annualized 
cost of $250 million. Many commenters 
stated the proposed rule would cost the 
gun industry and firearm owners tens, if 
not hundreds, of millions of dollars in 
conversions, taxes, and destruction of 
personal property. 

At least one commenter stated that 
ATF’s RIA skirted the issue of 
individuals and entities losing money 
on their ‘‘stabilizing brace’’ investments. 
According to the commenter, this 
rulemaking results in those law-abiding 
Americans forfeiting their investment in 
‘‘stabilizing braces’’ and firearms sold 
with ‘‘stabilizing braces’’ installed at the 
factory. At a minimum, the commenter 
stated, the rule results in the loss of 
$708 million to law abiding Americans 
(i.e., $236 per ‘‘stabilizing brace’’ * 3 
million sold). Another commenter, 
assuming the CRS’s population of 
‘‘stabilizing braces’’ is accurate, stated 
that the NPRM would destroy economic 
value and waste American productivity 
and that the proposed rule’s estimated 
economic impact was too low. 
Similarly, several commenters suggested 
that this rule will destroy the entire 
firearms industry and estimated that 
this rule will directly affect 150,000 
employees and indirectly affect 188,000 
individuals, having a total economic 
impact of $63.4 billion. 

One commenter reasoned that, using 
an estimated number of 5 million 
stabilizing braces currently in 
circulation, the estimated cost for this 
rule was $2.8 billion and this cost did 
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not account for increased government 
costs such as increased classifications, 
NFA registrations, and enforcement 
actions that the commenter anticipated 
ATF would need to incur upon 
implementation of this final rule. One 
commenter stated that this rule 
‘‘attempts to seize[,] waste, and 
obliterate an unfathomable percentage 
of the total annual US firearms 
commerce.’’ Similarly, a few 
commenters suggested that government 
or enforcement costs were not taken into 
consideration in the cost-benefit 
analysis, such as the cost of additional 
‘‘ATF personnel, equipment, facilities, 
data infrastructure, prosecution, and 
incarceration fees.’’ One commenter 
suggested that this rule will cost $2.65 
trillion to imprison all owners of 
firearms with attached ‘‘stabilizing 
braces.’’ 

Another commenter suggested that 
ATF should have to include the cost for 
lawsuits challenging the rule. One 
commenter suggested that this rule 
would affect taxes that are used to 
restore and conserve land, along with 
State and local taxes. Another 
commenter also asserted that the cost 
estimated for the rule was 
fundamentally flawed because the 
alternatives discussed provided for 
someone who presently owns a firearm 
with a ‘‘stabilizing brace’’ caused a cost 
to the private sector. 

Other commenters argued that the 
financial burden would 
disproportionally impact lower income 
persons, including Blacks and 
Hispanics. Additionally, one commenter 
said that the proposed rule is ‘‘classist 
and racist’’ because it makes firearm 
ownership more expensive through 
additional taxation. This same 
commenter further stated the rule was 
‘‘blatantly ableist, and in bad faith based 
on antiquated assumptions.’’ And lastly, 
one commenter suggested that 
implementing this rule will reduce the 
ability to hunt feral hogs and claimed 
that feral hogs cause approximately $52 
million in damages every year. 

Department Response 
The Department partially concurs 

with the commenters regarding the 
overall costs that may be incurred 
following the rule but disagrees with 
other aspects of the comments. Many of 
the commenters conflated the 
annualized cost of the rule with the 10- 
year undiscounted cost of the rule. In 
the NPRM, the Department estimated 
that the 10-year undiscounted cost 
would be $1.1 billion, which is higher 
than the majority of the estimates 
suggested by the commenters, but not as 
high as $40 billion as suggested by one 

commenter. While one commenter 
requested that precise numbers be 
presented prior to the publication of the 
rule, the Department is unable to 
provide numbers to the level of 
precision requested by the commenter. 
The Department now provides revised 
estimates for the final RIA based on 
information provided by public 
comments; however, as the Department 
consistently states, these are estimates 
and these numbers cannot be 
determined with as much precision as 
some commenters would like. 

The Department partially disagrees 
with the estimate that ‘‘more than 
20,000 [special] agents would be 
needed.’’ ATF does not anticipate 
needing to add or otherwise require 
additional law enforcement personnel 
or taking criminal enforcement actions 
against persons who currently possess 
previously made weapons with attached 
‘‘stabilizing braces’’ during the 120-day 
period to come into compliance with 
Federal law. Nonetheless, ATF concurs 
that there may be additional costs to 
implement Federal law as clarified by 
this rule because ATF anticipates 
adding staff to assist with the processing 
of NFA applications. Thus, ATF added 
those additional administrative costs 
into its analysis, but no additional cost 
was associated with law enforcement 
personnel. 

As for classifications, ‘‘stabilizing 
brace’’ companies have submitted their 
items for classifications prior to this rule 
for new designs, and companies will 
remain free to do so after the 
implementation of this rule. This rule 
will not change the classification 
process, so the costs of this process will 
remain the same. ATF provides several 
solutions for owners of ‘‘braces’’ to 
come into compliance. 

The Department disagrees that this 
rule will ‘‘destroy the entire firearm 
industry,’’ along with the commenters’ 
estimated 150,000 employees directly 
affected and 188,000 indirectly affected 
individuals, or that the rule will have a 
total economic impact of $63.4 billion. 
The majority of the firearms industry 
does not engage in manufacturing, 
selling, or purchasing ‘‘stabilizing 
braces’’ or firearms with an attached 
‘‘stabilizing brace.’’ Furthermore, the 
firearms with attached ‘‘stabilizing 
braces’’ do not constitute the entire 
firearms industry. Most firearms have 
been sold and are sold without ‘‘braces’’ 
or are purchased without the intent to 
attach a ‘‘brace.’’ Firearms that will be 
affected by this rule are only a small 
subset of the whole firearms industry. 
While this rule will have an effect on 
the firearms industry, it will not 
adversely impact the industry as a 

whole; therefore, the estimated impact 
on the entire firearm industry was not 
considered as part of the final analysis. 

Most firearms currently on the market 
are and will remain outside the purview 
of the NFA; they should not be affected 
by this rule. The rule may, however, 
affect a small subset of manufacturers 
and retailers, and ATF has accordingly 
updated the Initial Regulatory 
Flexibility Analysis (‘‘IRFA’’) to account 
for these businesses in the Final 
Regulatory Flexibility Analysis 
(‘‘FRFA’’). 

As for lawsuits challenging this rule 
and taxes to restore and conserve land, 
along with State and local taxes, ATF 
does not account for the cost of 
lawsuits, taxes, and land conservation 
because doing so would require far too 
much speculation for any estimates to 
be useful. In addition, ATF does not 
account for the tax impact of the rule 
because, as described above, the 
firearms industry as a whole will be 
largely unaffected by this rule. As a 
result, ATF expects the industry will 
continue to make the relevant tax 
contributions for conservation, as well 
as to State and local governments. 

The Department disagrees this rule 
will disproportionately affect lower 
income individuals or certain 
minorities. As discussed in section 
IV.B.4.f of this preamble, the NFA tax is 
a rational mechanism to control the 
making and transfer of dangerous and 
unusual firearms that are concealable 
and capable of more damage than other 
firearms. The rule, which remedies 
ATF’s past misinterpretation of the 
relevant statutory definitions, provides 
every individual—no matter their race, 
gender, or disability—the opportunity to 
remedy violations of the NFA and 
maintain possession of their firearms so 
long as the person is not prohibited 
from firearm possession. 

ATF concurs that this rule could 
possibly have an effect on hunting feral 
hogs, but notes that this rule does not 
ban the purchase or use of NFA items; 
rather, the rule only requires that NFA 
registration and taxation requirements 
be satisfied for items that fall within the 
rule’s scope. Under this rule, short- 
barreled rifles continue to be regulated 
by the NFA, but so long as an individual 
complies with the NFA’s requirements, 
those rifles would remain available for 
use in feral hog hunting. To the extent 
that complying with the NFA’s 
requirements would impose a financial 
burden on individuals engaged in such 
hunting, the Department believes the 
public safety benefits of the rule 
outweigh that burden. 
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h. Benefits 

Comments Received 
Many commenters questioned ATF’s 

assertion that this rule will improve 
public safety and believed that there is 
no evidence to demonstrate that 
Americans will be safer if this rule goes 
into effect. Commenters asserted that 
criminals are not going to care about 
this rule and that this rule will do 
nothing to prevent or mitigate actual 
criminal activity. Commenters stated 
that ATF has arbitrarily decided that an 
AR-pistol is a ‘‘gangster type weapon,’’ 
even though, in the opinion of the 
commenters, criminals actually prefer 
handguns to rifles. Another commenter 
stated that ATF was only speculating 
that the proposal would reduce criminal 
use of firearms. 

Many commenters claimed that such 
‘‘braces’’ are rarely used in the 
commission of crimes and that the rule 
will have no benefit to public safety. 
Specifically, numerous commenters 
stated that the purpose of the NFA is ‘‘to 
regulate certain weapons likely to be 
used for criminal purposes.’’ In these 
commenters’ opinion, there is no reason 
to believe firearms with an attached 
‘‘stabilizing brace’’ are likely to be used 
for criminal purposes. The commenters 
went on to say that, since ATF approved 
the first ‘‘stabilizing brace’’ in 2012, 
there has not been any notable spike in 
homicide, violent crime, or crime 
involving stabilizing braces. They 
argued that there is not a correlation, let 
alone a causal link, between the 
presence of ‘‘braced’’ firearms and 
higher crime rates, and there is no 
evidence to suggest that regulating 
‘‘braced’’ firearms under the NFA will 
reduce crime rates. Some commenters, 
like the Ohio Attorney General, 
acknowledged that the Department 
noted examples of weapons with 
‘‘stabilizing braces’’ being used in at 
least two mass shootings, but many 
commenters considered those two 
instances to be misuses of the 
‘‘stabilizing brace’’ in criminal acts. The 
commenters argued that, considering 
the millions of ‘‘braces’’ in use, such 
examples provide insufficient evidence 
to suggest that regulating ‘‘braced’’ 
firearms under the NFA will reduce 
crime rates. Another commenter went as 
far as to classify the resulting ‘‘reduced 
ability for self[-]defense’’ to be ‘‘the 
most damaging and life[-]threatening 
form of discrimination.’’ Another 
commenter believed that the proposed 
rule would destroy the value of 
‘‘braces,’’ which would lead to legal 
owners selling them in order to recoup 
their losses, thus making them ‘‘more 
readily available to criminals seeking to 

make a short-barreled rifle for malicious 
purposes.’’ 

Commenters questioned the idea that 
a ‘‘stabilizing brace’’ makes a gun more 
lethal. According to a commenter, the 
proposed rule was based on the 
proposition that adding a ‘‘stabilizing 
brace’’ to pistols makes them 
‘‘especially dangerous to the 
community.’’ Numerous commenters 
did not believe that ATF had 
substantiated its claims that ‘‘brace’’- 
equipped pistols are especially 
dangerous or unusual. Commenters 
questioned how these firearms are more 
dangerous than ‘‘other common 
pistols.’’ Some commenters suggested 
that a short-barreled rifle is not more 
concealable than other firearms. 
Likewise, a commenter stated, ‘‘I don’t 
see how a brace on a regular-sized pistol 
makes the gun especially dangerous or 
unusual as it doesn’t increase the power 
or lethality of a ‘regular pistol.’’’ 
Another commenter argued that it is not 
a fact that stabilizing braces are more 
effective when firing the firearm. Or, as 
many commenters stated, ‘‘even if the 
user shouldered the stock pistol, it 
[does] not magically turn that pistol into 
a[n] SBR.’’ Conversely, some 
commenters contended that it was 
actually safer or less lethal to use a 
‘‘stabilizing brace.’’ Collectively, these 
commenters stated that a ‘‘stabilizing 
brace’’ does not make the gun ‘‘more 
scary’’ because the brace allows a 
person to shoot the gun ‘‘more safely for 
the shooter as well as [the] people 
around you.’’ 

Department Response 
The Department disagrees with 

commenters that the rule has no value 
or that there is no benefit to the rule. 
The perception that the rule serves no 
function to enhance public safety is 
directly opposed to the purpose and 
intent of the NFA. Congress passed that 
statute for the express purpose of 
regulating specific firearms, like short- 
barreled rifles, which Congress 
determined posed a greater risk to 
public safety as ‘‘gangster-type’’ 
weapons of an especially unusual and 
dangerous nature. This rule makes clear 
that a firearm cannot evade 
classification under the NFA if it has 
objective design features that indicate 
(or if there are marketing materials or 
other information demonstrating likely 
use in the general community that 
indicate) it is designed, made, and 
intended to be fired from the shoulder 
and has a barrel length of less than 16 
inches. Therefore, the Department 
emphasizes that the risk posed to public 
safety by these weapons was identified 
by Congress, and this rule acts to 

implement the NFA. The rule is 
necessary to effectuate the laws passed 
by Congress to address congressional 
concerns for risks imposed to public 
safety by firearms as defined under the 
NFA. 

As for reducing the ability for self- 
defense, the Department disagrees. 
There are various firearms that are 
available for self-defense under the GCA 
and will continue to be available. 
Furthermore, this rule does not ban the 
use of firearms with an attached 
‘‘stabilizing brace.’’ Individuals can and 
will continue to be able to use such 
firearms for personal defense. 
Individuals have various means of 
complying with the relevant statutory 
requirements and will not need to sell 
any firearms that they may possess. See 
section IV.A.2 of this preamble for 
additional Departmental response 
regarding public safety. 

i. IRFA/FRFA 

Comments Received 

Some commenters suggested that this 
rule will ‘‘harm millions of jobs’’ and 
‘‘shut down dozens of small 
businesses.’’ Various commenters 
suggested that this rule will affect the 
American economy and, in particular, 
all manufacturers that sell firearms with 
an attached ‘‘stabilizing brace’’ and FFL 
dealers that deal in firearms with an 
attached ‘‘stabilizing brace.’’ One 
commenter suggested that FFL dealers 
would not be able to convert firearms 
with attached an ‘‘stabilizing brace’’ 
without obtaining an SOT and would 
have to otherwise dispose of their 
inventory of firearms with attached 
‘‘stabilizing braces.’’ Another 
commenter suggested that this would 
increase the burden on small businesses 
by adding additional tracking and 
reporting requirements. 

Department Response 

While ATF agrees that the rule will 
affect a number of small businesses and 
a small number of jobs, ATF disagrees 
with the magnitude of impact suggested 
by some commenters. There are only a 
few companies that manufacture 
‘‘stabilizing braces,’’ and for most of 
them, ‘‘braces’’ or firearms with an 
attached ‘‘stabilizing brace’’ are not their 
primary source of revenue. In the IRFA, 
ATF calculated an estimated impact to 
FFL Type 1 dealers, as well as an 
estimated impact on FFL Type 7 
manufacturers. For the FRFA, ATF 
provides a revised impact analysis 
illustrating with more detail the 
estimated impacts to Type 1 and Type 
7 FFLs, along with manufacturers of 
‘‘stabilizing braces.’’ 
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170 In the absence of the forbearance, some Type 
7 FFLs may have found it more economical to pay 
the costs required to become an SOT holder than 
to pay the costs to register each of the weapons 
affected by this rule that they have in their 
inventory. Because ATF is no longer requiring 
payment of the making tax for weapons held in 
Type 7 FFLs’ current inventory, ATF expects that 
becoming an SOT will no longer be a more 
economical option. 

171 Average wage rate for Police and Sherriff’s 
Patrol Officers is $34.02. BLS, Occupational 
Employment and Wage Statistics, (May 2021), 
https://www.bls.gov/oes/2021/may/oes333051.htm. 

172 ATF uses a loaded wage rate to account for 
fringe benefits such as insurance. The load rate 
used for this rule is 1.416. This figure comes from 
the following calculation: (BLS Series ID 
CMU2010000000000D,CMU2010000000000P 
(Private Industry Compensation = $37.15))/(BLS 
Series ID 
CMU2020000000000D,CMU2020000000000P 
(Private Industry Wages and Salaries = $26.23)) = 
1.416. See BLS, BLS Data Finder 1.1, https://
beta.bls.gov/dataQuery/ 
find?fq=survey:[cm]&s=popularity:D (last visited 
Dec. 14, 2022). The exact number may differ 
slightly because of fluctuations in the compensation 
and wage and salary rates in the time since ATF 
performed the calculations. 

173 The Employee Cost Index of 1.031 accounts 
for wage increases in 2022. BLS, Employment Cost 
Index March 2022 (Apr. 29, 2022), https://
www.bls.gov/news.release/archives/eci_
04292022.pdf. 

While ATF updated the population in 
the FRFA, it did not receive sufficient 
information in the public comments as 
to the actual impact; therefore, the 
revised analysis did not include any 
such additional information. 

In the IRFA, ATF estimated the 
number of businesses that will go out of 
business. The FRFA provides a more 
detailed analysis on the anticipated 
number of businesses that will go out of 
business, the anticipated loss of 
revenue, and the anticipated number of 
jobs affected. However, the overall effect 
that the rule will have on small 
businesses is anticipated to be small. 
While the Department acknowledges 
that most businesses in the firearms 
industry are small, most firearms with 
attached ‘‘stabilizing braces’’ are a 
subset of the inventory of firearms sold 
by these businesses. Therefore, this 
rule’s clarification of Federal law will 
affect, at most, a small portion of the 
businesses’ inventories, with the extent 
of the impact depending on how they 
choose to comply after publication of 
this rule. It is unlikely that all 
businesses that deal in firearms with 
attached ‘‘stabilizing braces’’ will shut 
down as suggested by commenters. 

As for additional tracking and 
reporting requirements, ATF has already 
accounted for the additional paperwork 
associated with Form 1 and Form 2 
applications for NFA items. There may 
be additional paperwork should Type 7 
FFL manufacturers opt to obtain an 
SOT, but doing so is not required, and, 
due to ATF’s decision to forbear taxes 
as discussed in this preamble, it is 
deemed unlikely that FFLs will apply 
for an SOT.170 No additional paperwork 
was required. 

j. Other Executive Orders 

Comments Received 
At least one commenter objected to 

ATF’s determination under Executive 
Order 13132 (Federalism) that the rule 
will not have substantial direct effects 
on the States, the relationship between 
the Federal Government and the States, 
or the distribution of power and 
responsibilities among the various 
levels of government. This commenter 
contended that if the rule costs more 
than $100 million, the rule should be 
null and void. 

Department Response 

The Department concurs with the 
commenter that this rule will have costs 
more than $100 million in any given 
year but disagrees that the rule 
implicates Executive Order 13132. This 
rule will not have a substantial direct 
effect on the States, the relationship 
between the Federal Government and 
the States, or the distribution of power 
and responsibilities among the various 
levels of government. Although some 
State laws incorporate Federal law for 
purposes of banning or otherwise 
regulating short-barreled rifles, this rule 
does not purport to preempt any State 
laws, nor does it require any State to 
change its laws. 

Should States or political 
subdivisions of the States (for example, 
local police departments) possess 
weapons with ‘‘stabilizing braces’’ that 
constitute unregistered short-barreled 
rifles, these firearms must be registered 
in the NFRTR. ATF estimates, however, 
that this rule will not affect many States 
or political subdivisions, so ATF did not 
include in the FRFA the cost of 
registering such firearms under the 
NFRTR by State or local governments. 
In addition, ATF notes that it may take 
30 minutes to complete an Application 
for Registration of Firearms Acquired by 
Certain Governmental Entities (‘‘Form 
10’’), with a loaded wage rate of $49.67, 
making the per application burden 
$25.171 172 173 This small cost confirms 
that the rule will not have a substantial 
direct effect on States or localities. 
Finally, there is no dollar threshold 
under Executive Order 13132, nor is 
there a threshold that makes a rule ‘‘null 
and void.’’ 

9. Considerations on Options To 
Comply 

a. No Change Alternative 

Comments Received 

Many commenters wanted ATF to 
allow weapons with ‘‘stabilizing braces’’ 
to continue to be possessed and sold 
without compliance with the NFA. 
Many commenters stated their support 
for the no-change alternative and 
possibly grandfathering all existing 
stabilizing braces. These commenters 
also expressed a strong aversion to 
registering the firearms under the NFA, 
but nonetheless favored the waiver of 
the $200 NFA tax, as opposed to 
banning these items, if such registration 
was required. 

Department Response 

The Department acknowledges 
commenters’ suggestion that the $200 
NFA tax for the transfer or making of an 
NFA firearm be waived if registration is 
required. For the Department’s response 
on this, see the discussion in section 
IV.B.8.e of this preamble. The 
Department considered but cannot 
adopt the ‘‘no change’’ alternative 
because it would result in the status 
quo—the manufacturing, making, and 
possession of unregistered NFA 
firearms. The NFA, clarified in this rule, 
regulates all firearms equipped with a 
‘‘stabilizing brace’’ that are short- 
barreled rifles because they have a 
barrel or barrels less than 16 inches in 
length and have the features listed in 
this rule indicating they are designed, 
made, and intended to be fired from the 
shoulder, or because the manufacturer’s 
direct or indirect marketing material or 
use by the general community indicates 
they are designed, made, and intended 
to be fired from the shoulder. As 
mentioned, the NFA’s requirements 
cannot be avoided merely because a 
firearm is configured with a device 
marketed as a ‘‘stabilizing brace.’’ Thus, 
as short-barreled rifles, the NFA 
requires these firearms to be registered 
and the appropriate taxes be paid for the 
making and transfer of the weapon. The 
Department did not need to consider 
classifying or banning ‘‘stabilizing 
braces’’ alone without an attached pistol 
because, under the GCA and NFA, ATF 
regulates ‘‘firearms’’ as defined by those 
statutes. ‘‘Brace’’ devices alone are not 
firearms. 

b. Grandfathering in Firearms With 
Attached ‘‘Stabilizing Braces’’ 

Comments Received 

Many commenters contended that 
firearms with attached ‘‘stabilizing 
braces’’ should be grandfathered in 
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under the new rule. One commenter 
declared that it was a violation of law 
that no grandfather clause was provided 
whatsoever, while another commenter 
believed that the lack of any grace 
period or grandfathering made it clear 
the rule was not intended to prevent 
violent crimes and was only intended to 
harm law abiding Americans. Similarly, 
one commenter questioned how ATF 
was able to reject grandfathering 
millions of existing braces that were 
lawfully purchased by gun owners who 
followed ATF guidance. Other 
commenters also claimed that, without 
a grandfather provision, many law- 
abiding citizens may become liable for 
prosecution. One commenter opined 
that owners of firearms equipped with 
stabilizing braces are faced with a 
choice of evils: (1) permanently 
removing the stabilizing brace from 
their firearm; (2) attaching a 16-inch or 
longer barrel to their firearm; or (3) 
destroying their firearm. One 
manufacturer took issue with ATF’s 
‘‘assumption’’ that grandfathering 
existing firearms would be impractical 
because of ATF’s concerns that 
manufacturers could claim that newly 
produced rifles with an attached 
‘‘stabilizing brace’’ were grandfathered 
in order to evade NFA regulation. 

Department Response 
The Department disagrees that it must 

provide individuals a grandfather clause 
for currently possessed firearms 
equipped with ‘‘stabilizing braces’’ that 
are short-barreled rifles under the NFA, 
or that it must compensate firearm 
possessors for either the firearm or for 
the ‘‘brace’’ devices. For the 
Department’s response on 
compensation, refer above to section 
IV.B.4.c of this preamble. 

The NFA requires that a rifle with a 
barrel or barrels less than 16 inches, i.e., 
a short-barreled rifle, be registered in 
the NFRTR. The NFA makes it unlawful 
for any person ‘‘to receive or possess a 
firearm which is not registered to him 
in the [NFRTR].’’ 26 U.S.C. 5861(d). 
Further, section 5861(c) makes it 
unlawful for an individual to receive or 
possess a firearm made in violation of 
the provisions of the NFA. An 
individual in possession of a short- 
barreled rifle (such as a weapon with a 
‘‘stabilizing brace’’ that falls within the 
scope of the NFA) not registered in the 
NFRTR would be in violation of 
sections 5861(c) and 5861(d). A 
grandfather provision that would 
prospectively excuse currently 
possessed NFA firearms from 
registration would allow continued 
violations of the NFA indefinitely. 
Accordingly, for possessors to continue 

to possess these firearms and to be able 
to transfer these short-barreled rifles in 
the future without being in violation of 
the NFA, it is necessary for possessors 
to register in the NFRTR those firearms 
equipped with a ‘‘stabilizing brace’’ that 
are short-barreled rifles. As discussed 
above, so long as affected persons 
register their short-barreled rifles 
equipped with a ‘‘stabilizing brace’’ by 
May 31, 2023, the Department will 
forbear the NFA making tax that would 
have been owed and, in its enforcement 
discretion, will allow these persons to 
temporarily possess their unregistered 
NFA firearm until they receive a 
response from ATF on their application. 
Section V.B of this preamble discusses 
options under the rule and sections 
IV.B.9.c and V.C of this preamble 
discuss the Department’s decision to 
forbear the making tax upon 
registration. 

The Department also cannot have a 
grandfather clause because providing 
one would inappropriately exempt 
individuals from future compliance 
with provisions of the NFA. The 
Department can, in its enforcement 
discretion, permit the registration of 
firearms possessed at the time of 
publication of this rule and forbear the 
NFA tax due upon registration. In 
addition, the Department has 
determined that a limited exercise of its 
discretion to allow individuals to come 
into compliance with Federal law is 
appropriate in light of the prior 
confusion regarding the scope of the 
NFA and its application to firearms 
equipped with ‘‘brace’’ devices. 
However, this decision is not a 
prospective exemption for individuals 
from the requirements of the NFA. The 
Department has determined that a 
prospective, indefinite exercise of its 
enforcement discretion (as embodied in 
a grandfathering provision for current 
possessors) is not appropriate because 
current possessors will have time to 
acquaint themselves with ATF’s 
clarified regulations and take action to 
comply with the statute. 

c. Tax Forbearance for Registration of 
Short-Barreled Rifles With an Attached 
‘‘Stabilizing Brace’’ 

Comments Received 

Commenters claimed this proposal 
would be the largest registration scheme 
imposed by the executive branch in 
American history and would force the 
registration or destruction of millions of 
privately owned firearms. Commenters 
similarly suggested forgiveness of the 
NFA taxes but were not optimistic of 
such an approach because ATF 

previously rejected forgiveness of the 
NFA tax. 

Some commenters thought that, if the 
tax is forgiven, more people will comply 
with the rule. One commenter expressed 
concern that the proposed rule required 
that individuals pay the $200 making 
tax. They argued that the proposed rule 
was inconsistent with the statute 
because it equated possession of 
firearms with the making of the 
firearms. Furthermore, the commenter 
claimed the proposed rule failed to 
provide guidance as to what constitutes 
the date of manufacture for firearms that 
already exist and are subject to the NFA. 
The commenter also claimed that the 
proposed rule failed to advise on 
whether individuals must dispossess 
themselves of their firearms until their 
Form 1s are approved. Another 
commenter stated that ‘‘[t]o retroactively 
make these braced pistols illegal 
without grandfathering them has the 
same effect as directly levying a tax 
upon the citizens.’’ Likewise, another 
commenter expressed concern that ATF 
has proposed to impose the tax in the 
present, regardless of when the firearm 
was made, and regardless of when the 
firearm was transferred. One commenter 
took issue with ATF’s position to not 
forgive the tax upon registration for fear 
that individuals could register all pistols 
in their possession as short-barrel rifles 
with the intent of using other stocks or 
‘‘brace’’ devices on those firearms. 

Department Response 
The Department disagrees with 

commenters that asserted the rule 
would result in the largest registration 
in the country’s history or the 
destruction of millions of privately 
owned firearms. While numerous 
firearms equipped with ‘‘stabilizing 
braces’’ are short-barreled rifles based 
on their objective design features, the 
Department has provided multiple 
options for affected persons, which 
include alternatives that do not require 
registration or destruction of the 
firearm. 

The Department agrees with the 
commenter who stated that requiring an 
individual already in possession of a 
firearm to pay the making tax is 
inconsistent with Federal law. As 
described earlier, the NFA imposes a 
$200 making tax and $200 transfer on 
NFA firearms. See 26 U.S.C. 5811, 5821. 
The making tax is imposed on the 
person making the firearm. 26 U.S.C. 
5821(b). The population of individuals 
who possess short-barreled rifles 
equipped with a ‘‘stabilizing brace’’ 
includes (1) individuals who made the 
firearms by adding a purported 
‘‘stabilizing brace’’ on the firearm, and 
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(2) individuals who purchased and 
received a firearm equipped with a 
purported ‘‘stabilizing brace’’ from an 
FFL or another individual. These latter 
persons who purchased or received the 
short-barreled rifle equipped with a 
‘‘stabilizing brace’’ from an FFL or 
another individual are not ‘‘makers’’ 
who have incurred a tax liability. 

Accordingly, the Department agrees 
with commenters and will forbear the 
making tax on those individuals who 
did not make the firearm. In addition, 
even for individuals who did ‘‘make’’ 
the firearm, the Department believes it 
is appropriate to forbear the making tax 
because of the clarification in ATF’s 
analysis of firearms equipped with a 
‘‘stabilizing brace’’ device. This 
forbearance will also help ameliorate 
the increased administrative burdens on 
ATF’s NFA Division, which otherwise 
would be tasked with making 
determinations of whether an individual 
is in fact a ‘‘maker’’ who should incur 
the making tax. Refer to the discussion 
in sections IV.B.8.e. and V.B. of this 
preamble on the way affected parties 
must register their NFA firearms to 
come into compliance with Federal law 
and not be subject to the penalties for 
being in possession of an unregistered 
short-barreled rifle. 

The Department acknowledges that, 
in the NPRM’s discussion of 
alternatives, it did not offer to forbear 
the NFA tax out of concern that 
individuals and entities could register 
all pistols in their possession as short- 
barreled rifles and then attempt to use 
other stocks on these firearms or with 
the intent of later obtaining a 
‘‘stabilizing brace.’’ 86 FR at 30847. The 
Department still has concerns that 
allowing tax-exempt registration could 
induce individuals to register other 
firearms with the later intent of creating 
a short-barreled rifle. Nevertheless, after 
careful consideration of the comments, 
the Department has decided to forbear 
the making tax when individuals and 
entities register their affected firearms 
within a defined period of time for the 
reasons discussed above in section 
IV.B.8.e of this preamble. The 
Department also notes that the ATF 
Form 1 requires individuals to sign 
under the penalty of perjury that the 
description of the firearm, including the 
type of firearm, is true, accurate, and 
complete, and that the making and 
possession of the firearm described in 
the application would not constitute a 
violation of Title 18 U.S.C., Chapter 44; 
Title 26, U.S.C., Chapter 53; or any 
provisions of State or local law. Any 
false statement knowingly made on the 
ATF Form 1 regarding registration 
pursuant to this rule is a violation of 26 

U.S.C. 5861(l). A firearm involved in a 
violation of section 5861(l) may be 
seized, and the violation subjects the 
person to possible conviction, which is 
punishable by a fine up to $10,000, or 
imprisonment up to 10 years, or both. 
See 26 U.S.C. 5871, 5872. Furthermore, 
a willful false statement to an agency of 
the Federal government may also be a 
violation of 18 U.S.C. 1001, which is 
punishable by a fine or imprisonment 
up to five years, or both. The options for 
persons in possession of short-barreled 
rifles equipped with a ‘‘stabilizing 
brace’’ device to come into compliance 
with the NFA are outlined in section 
V.B of this preamble. 

d. Other Suggested Alternatives 

Comments Received 

ATF received several suggestions 
from commenters on what other actions 
could be taken apart from pursuing this 
rulemaking. These included suggestions 
that ATF fund recalls of firearms with 
‘‘brace’’ devices or efforts to replace 
noncompliant ‘‘stabilizing braces’’ with 
compliant ones. Commenters opined 
that short-barreled rifles and shotguns 
should be removed from the purview of 
the NFA. One commenter suggested 
requiring prescriptions to demonstrate 
that an individual in fact needs a 
‘‘stabilizing brace’’ attached to their 
firearm. Another commenter questioned 
why ATF did not consider classifying 
‘‘stabilizing braces’’ without a pistol 
attached. 

Department Response 

The Department acknowledges 
commenters’ suggestions that ATF 
engage in a buyback of firearms with an 
attached ‘‘stabilizing brace’’ or that the 
agency require some proof that an 
individual demonstrate they need a 
‘‘stabilizing brace’’ before acquiring the 
device. The Department has decided not 
to adopt such suggestions. Buying 
firearms with attached ‘‘stabilizing 
braces’’ would be costly and 
administratively burdensome, and the 
Department has provided other options 
for owners of such devices to consider 
instead. Requiring proof of a disability 
or other ‘‘need’’ for a ‘‘stabilizing brace’’ 
would require medical judgments that 
are beyond the scope of ATF’s expertise. 
Finally, with respect to the suggestion 
that short-barreled rifles and shotguns 
be removed from the scope of the NFA, 
doing so is not within the Department’s 
authority and therefore is beyond the 
scope of this rule. 

V. Final Rule 

A. Definition of ‘‘Rifle’’ 
The rule provides an amendment to 

the definition of ‘‘rifle’’ in §§ 478.11 and 
479.11. In issuing this final rule, the 
Department has revised the proposed 
regulatory text in the NPRM to account 
for the comments received. The rule 
does not adopt the Worksheet 4999 as 
proposed in the NPRM. The rule does, 
however, adopt from the NPRM and 
proposed Worksheet 4999 several of the 
objective design features that indicate a 
firearm is designed, made, and intended 
to be fired from the shoulder and 
incorporates those features into the 
definition of ‘‘rifle.’’ The final regulatory 
text for the definition of ‘‘rifle’’ reflects 
the best interpretation of the relevant 
statutory provisions. All previous ATF 
classifications involving ‘‘stabilizing 
brace’’ attachments for firearms are 
superseded as of May 31, 2023. As such, 
they are no longer valid or authoritative, 
and cannot be relied upon. However, 
firearms with such attachments may be 
submitted to ATF for re-classification. 

This final rule’s amended definition 
of ‘‘rifle’’ clarifies that the term 
‘‘designed, redesigned, made or remade, 
and intended to be fired from the 
shoulder’’ includes a weapon that is 
equipped with an accessory, 
component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
the weapon to be fired from the 
shoulder, provided that other factors, as 
listed in the rule, indicate that the 
weapon is designed, made, and 
intended to be fired from the shoulder. 
These other factors are: 

(i) whether the weapon has a weight 
or length consistent with the weight or 
length of similarly designed rifles; 

(ii) whether the weapon has a length 
of pull, measured from the center of the 
trigger to the center of the shoulder 
stock or other rearward accessory, 
component or attachment (including an 
adjustable or telescoping attachment 
with the ability to lock into various 
positions along a buffer tube, receiver 
extension, or other attachment method) 
that is consistent with similarly 
designed rifles; 

(iii) whether the weapon is equipped 
with sights or a scope with eye relief 
that require the weapon to be fired from 
the shoulder in order to be used as 
designed; 

(iv) whether the surface area that 
allows the weapon to be fired from the 
shoulder is created by a buffer tube, 
receiver extension, or any other 
accessory, component, or other rearward 
attachment that is necessary for the 
cycle of operations; 
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174 ATF strongly advises that affected parties use 
the eForms system to lessen the administrative 
burden in registering firearms affected by this rule. 

(v) the manufacturer’s direct and 
indirect marketing and promotional 
materials indicating the intended use of 
the weapon; and 

(vi) information demonstrating the 
likely use of the weapon in the general 
community. 

B. Options for Affected Persons 

Persons in possession of short- 
barreled rifles equipped with a 
‘‘stabilizing brace’’ device have until 
May 31, 2023 to come into compliance 
with the NFA’s requirements. The 
options are as follows: 

Current Unlicensed Possessors 

1. Remove the short barrel and attach 
a 16-inch or longer rifled barrel to the 
firearm, thus removing it from the scope 
of the NFA. 

2. Submit through the eForms system 
an Application to Make and Register a 
Firearm, ATF Form 1 (‘‘E-Form 1’’) by 
May 31, 2023.174 The possessor may 
adopt the markings on the firearm for 
purposes of the E-Form 1 if the firearm 
is marked in accordance with 27 CFR 
478.92 and 479.102. If the firearm does 
not have the markings under 27 CFR 
478.92 and 479.102, then the individual 
must mark the firearm as required. Proof 
of submission of the E-Form 1 should be 
maintained by all possessors. 

To transfer an affected firearm to 
another individual after the date this 
rule is published, it must be registered 
in the NFRTR, and the individual must 
submit and receive approval on an 
Application for Tax Paid Transfer and 
Registration of Firearm, ATF Form 4; 
otherwise, the transfer is a violation of 
the NFA. See 26 U.S.C. 5861(e). 

3. Permanently remove and dispose 
of, or alter, the ‘‘stabilizing brace’’ such 
that it cannot be reattached, thereby 
removing the weapon from regulation as 
a ‘‘firearm’’ under the NFA. The 
Department recognizes that the removal 
of a ‘‘stabilizing brace’’ from a firearm 
that was originally received as a ‘‘short- 
barreled rifle’’ results in the production 
of a ‘‘weapon made from a rifle,’’ as 
defined by the NFA. However, the 
Department in its enforcement 
discretion will allow persons to 
reconfigure the firearm to a pistol by 
May 31, 2023 and will not require the 
registration of these firearms as a 
‘‘weapon made from a rifle.’’ 

4. Turn the firearm into your local 
ATF office. 

5. Destroy the firearm. ATF will 
publish information regarding proper 
destruction on its website, www.atf.gov. 

Federal Firearms Licensed 
Manufacturers or Importers Under GCA 
and Qualified as an SOT (Class 1 
Importer and Class 2 Manufacturer) 
Under the NFA 

1. Remove the short barrel and attach 
a 16-inch or longer rifled barrel to the 
firearm thus removing it from the scope 
of the NFA. 

2. For short-barred rifles equipped 
with a ‘‘stabilizing brace’’ that are 
currently in the possession of FFL SOT 
manufacturers or importers, they may 
register them by completing and 
submitting through the eForms system a 
Notice of Firearms Manufactured or 
Imported, ATF Form 2 (‘‘E-Form 2’’) by 
May 31, 2023. 

To transfer an affected firearm to an 
individual after the date this rule is 
published, it must be registered in the 
NFRTR, and the FFL SOT manufacturer 
or importer must submit and receive 
approval on an Application for Tax Paid 
Transfer and Registration of Firearms, 
ATF Form 4; otherwise, the transfer is 
a violation of the NFA. See 26 U.S.C. 
5861(e). Similarly, to transfer an 
affected firearm to another FFL SOT, it 
must be registered in the NFRTR, and 
the FFL SOT must transfer the firearm 
on an Application for Tax-Exempt 
Transfer of Firearm and Registration to 
Special Occupation Taxpayer (National 
Firearms Act), ATF Form 3. 

3. Permanently remove and dispose 
of, or alter, the ‘‘stabilizing brace’’ such 
that it cannot be reattached, thereby 
removing the weapon from regulation as 
a ‘‘firearm’’ under the NFA. The 
Department recognizes that the removal 
of a ‘‘stabilizing brace’’ from a firearm 
that was originally manufactured as a 
‘‘short-barreled rifle’’ results in the 
production of a ‘‘weapon made from a 
rifle’’ as defined by the NFA. However, 
the Department in its enforcement 
discretion will allow persons to 
reconfigure the firearm to a pistol by 
May 31, 2023 and will not require the 
registration of these firearms as a 
‘‘weapon made from a rifle.’’ 

4. Turn the firearm into your local 
ATF office. 

5. Destroy the firearm. ATF will 
publish information regarding proper 
destruction on its website, www.atf.gov. 

Federal Firearms Licensees Not Having 
Paid SOT as a Class 1 Importer or Class 
2 Manufacturer Under the NFA 

1. Remove the short barrel and attach 
a 16-inch or longer rifled barrel to the 
firearm thus removing it from the scope 
of the NFA. 

2. For short-barred rifles equipped 
with a ‘‘stabilizing brace’’ that are 
currently in the possession of FFLs that 

do not have an SOT (Class 1 Importer 
or Class 2 Manufacturer), they may 
submit through the eForms system an 
Application to Make and Register a 
Firearm, ATF Form 1 (‘‘E-Form 1’’) by 
May 31, 2023. The possessor may adopt 
the markings on the firearm for 
purposes of the E-Form 1 if the firearm 
is marked in accordance with 27 CFR 
478.92 and 479.102. If the firearm does 
not have the markings under 27 CFR 
478.92 and 479.102, then the individual 
must mark the firearm as required. Proof 
of submission of the E-Form 1 should be 
maintained by all possessors. 

To transfer an affected firearm to an 
individual after the date this rule is 
published, it must be registered in the 
NFRTR, and the non-SOT FFL must 
submit and receive approval on an 
Application for Tax Paid Transfer and 
Registration of Firearm, ATF Form 4; 
otherwise, the transfer is a violation of 
the NFA. See 26 U.S.C. 5861(e). 
Furthermore, if the FFL wishes to 
continue to engage in the business of 
dealing short-barreled rifles equipped 
with ‘‘stabilizing brace’’ devices that are 
NFA firearms, the FFL must become an 
SOT holder under 26 U.S.C. 5801. 

Any FFL without an SOT that is 
engaged in the business of 
manufacturing short-barreled rifles 
equipped with a ‘‘stabilizing brace’’ 
device should become a Class 2 SOT if 
they will continue to engage in the 
business of dealing and manufacturing 
NFA firearms. Once they obtain their 
SOT under 26 U.S.C. 5801, they must 
register their NFA firearms in the 
NFRTR by completing and submitting 
the E-Form 2 by May 31, 2023. 

3. Permanently remove and dispose 
of, or alter, the ‘‘stabilizing brace’’ such 
that it cannot be reattached, thereby 
removing the weapon from regulation as 
a ‘‘firearm’’ under the NFA. The 
Department recognizes that the removal 
of a ‘‘stabilizing brace’’ from a firearm 
that was originally manufactured or 
received as a ‘‘short-barreled rifle’’ 
results in the production of a ‘‘weapon 
made from a rifle’’ as defined by the 
NFA. However, the Department in its 
enforcement discretion will allow 
persons to reconfigure the firearm to a 
pistol by May 31, 2023 and will not 
require the registration of these firearms 
as a ‘‘weapon made from a rifle.’’ 

4. Turn the firearm into your local 
ATF office. 

5. Destroy the firearm. ATF will 
publish information regarding proper 
destruction on its website, www.atf.gov. 

Certain Governmental Entities 

1. Remove the short barrel and attach 
a 16-inch or longer rifled barrel to the 
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firearm, thus removing it from the scope 
of the NFA. 

2. Submit through the eForms system 
an Application to Make and Register a 
Firearm, ATF Form 1 (‘‘E-Form 1’’) by 
May 31, 2023. The government entity 
may adopt the markings on the firearm 
for purposes of the E-Form 1 if the 
firearm is marked in accordance with 27 
CFR 478.92 and 479.102. If the firearm 
does not have the markings under 27 
CFR 478.92 and 479.102, then the 
government entity must mark the 
firearm as required. Proof of submission 
of the E-Form 1 should be maintained 
by all possessors. 

To transfer an affected firearm after 
the date this rule is published, it must 
be registered in the NFRTR, and the 
government entity must submit and 
receive approval on an Application for 
Tax Exempt Transfer and Registration of 
Firearm, ATF Form 5; otherwise, the 
transfer is a violation of the NFA. See 
26 U.S.C. 5861(e). 

3. Alternatively, a government entity 
may submit through the eForms system 
an Application for Registration of 
Firearms Acquired by Certain 
Governmental Entities, ATF Form 10 
(‘‘E-Form 10’’) by May 31, 2023. The 
government entity may adopt the 
markings on the firearm for purposes of 
the E-Form 10 if the firearm is marked 
in accordance with 27 CFR 478.92 and 
479.102. If the firearm does not have the 
markings under 27 CFR 478.92 and 
479.102, then the government entity 
must mark the firearm as required. 
Pursuant to 27 CFR 479.104, any 
subsequent transfer of a firearm 
registered on an E-Form 10 is restricted 
to other governmental entities for 
official use. Proof of submission of the 
E-Form 10 should be maintained by all 
possessors. Because of the anticipated 
number of submissions in response to 
this rule, a government entity may wish 
to submit an E-Form 10 because it will 
be easier for ATF to distinguish from an 
E-Form 1 and will allow ATF to more 
quickly respond to law enforcement 
needs. However, note that, pursuant to 
27 CFR 479.104, any subsequent transfer 
of a firearm registered on an E-Form 10 
is restricted to other governmental 
entities for official use, i.e., the firearm 
may not be transferred to a non- 
government entity. 

To transfer an affected firearm after 
the date this rule is published, it must 
be registered in the NFRTR and the 
government entity must submit and 
receive approval on an Application for 
Tax Exempt Transfer and Registration of 
Firearms, ATF Form 5; otherwise, the 
transfer is a violation of the NFA. See 
26 U.S.C. 5861(e). 

4. Permanently remove and dispose 
of, or alter, the ‘‘stabilizing brace’’ such 
that it cannot be reattached, thereby 
removing the weapon from regulation as 
a ‘‘firearm’’ under the NFA. The 
Department recognizes that the removal 
of a ‘‘stabilizing brace’’ from a firearm 
that was originally received as a ‘‘short- 
barreled rifle’’ results in the production 
of a ‘‘weapon made from a rifle’’ as 
defined by the NFA. However, the 
Department in its enforcement 
discretion will allow persons to 
reconfigure the firearm to a pistol by 
May 31, 2023 and will not require the 
registration of these firearms as a 
‘‘weapon made from a rifle.’’ 

5. Turn the firearm into your local 
ATF office. 

6. Destroy the firearm. ATF will 
publish information regarding proper 
destruction on its website, www.atf.gov. 

C. Discussion of Tax Forbearance 
The Department is forbearing the 

following NFA taxes on persons in 
current possession of firearms equipped 
with a ‘‘stabilizing brace’’ as described 
below: 

1. Individuals and FFLs that are not 
Class 1 (Importer) and Class 2 
(Manufacturer) SOT holders in 
possession of firearms equipped with a 
‘‘stabilizing brace’’ that are subject to 
the provisions of the NFA as of the date 
this rule is published will not be subject 
to the $200 making tax so long as they 
timely submit an E-Form 1 by May 31, 
2023. 

2. FFLs that are SOT Class 1 
(Importer) and Class 2 (Manufacturer) 
holders in possession of firearms 
equipped with a ‘‘stabilizing brace’’ that 
are subject to the provisions of the NFA 
as of the date this rule is published must 
timely register their affected firearms on 
an E-Form 2 by May 31, 2023. Because 
the E-Form 2, as noted above, does not 
require an accompanying NFA tax 
payment, ATF will not collect any taxes 
for registration of these weapons. 

In addition, the Department will 
forbear from collecting any transfer tax 
for the transfer of a weapon with a 
‘‘stabilizing brace’’ that is an NFA 
firearm for any transfer that occurred 
before the effective date of this final 
rule. 

With respect to the Department’s 
authority to seek taxes retroactively 
from individuals and FFLs (regardless of 
SOT status), the Departments notes that 
Congress in 1996 amended 26 U.S.C. 
7805(b) to generally prohibit regulations 
relating to the internal revenue laws 
from applying retroactively ‘‘to any 
taxable period before’’ the date on 
which such regulation is filed with the 
Federal Register; in the case of a final 

rule, the date on which any related 
proposed or temporary rule was filed 
with the Federal Register; and the date 
on which any notice substantially 
describing the expected contents of any 
temporary, proposed, or final rule is 
made public. 

When Congress made this 1996 
amendment, however, it stated that 
‘‘[t]he amendment . . . shall apply with 
respect to regulations which relate to 
statutory provisions enacted on or after 
the date of the enactment of this Act.’’ 
Taxpayer Bill of Rights 2, Public Law 
104–168, sec. 1101(b), 110 Stat. at 1452, 
1469. Because the NFA was enacted in 
1934 (i.e., before the 1996 amendment), 
the pre-1996 version of 26 U.S.C. 7805 
applies. That section provides: ‘‘[T]he 
Secretary may prescribe the extent, if 
any, to which any ruling or regulation, 
relating to the internal revenue laws, 
shall be applied without retroactive 
effect.’’ 26 U.S.C. 7805(b) (1994). 
Section 7805(b) did not include other 
restrictions on retroactive regulations. 
Thus, the Department has broad 
discretion regarding the retroactivity of 
taxes in this rule. However, the 
Department believes it is appropriate to 
forbear this retroactive tax liability. 
Doing so is appropriate because of past 
public confusion about what sorts of 
weapons are in fact NFA firearms and 
because attempting to collect past 
making or transfer taxes would impose 
a substantial administrative burden on 
ATF to determine which individual or 
entity did in fact make or transfer the 
NFA firearm in question. 

VI. Statutory and Executive Order 
Review 

A. Executive Orders 12866 and 13563 

Executive Order 12866 (Regulatory 
Planning and Review) directs agencies 
to assess the costs and benefits of 
available regulatory alternatives and, if 
regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic benefits, environmental 
benefits, public health and safety 
effects, distributive impacts, and 
equity). Executive Order 13563 
(Improving Regulation and Regulatory 
Review) emphasizes the importance of 
quantifying both costs and benefits, of 
reducing costs, of harmonizing rules, 
and of promoting flexibility. 

OMB has reviewed this rule and 
determined that this rule is a 
‘‘significant regulatory action’’ that is 
economically significant under section 
3(f) of Executive Order 12866, because 
the rule will have an annual effect on 
the economy of $100 million or more. 
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175 OMB, Circular A–4 (Sept. 17, 2003), https://
www.whitehouse.gov/wp-content/uploads/legacy_
drupal_files/omb/circulars/A4/a-4.pdf. 

As required by OMB Circular A–4,175 
ATF has prepared an accounting 
statement showing the classification of 
expenditures associated with the final 
rule. 

This rule sets forth standards for 
evaluating ‘‘stabilizing braces’’ in 
conjunction with how they modify a 
firearm. This rule clarifies the definition 
of ‘‘rifle’’ by providing that the term 
‘‘designed or redesigned, made or 
remade and intended to be fired from 
the shoulder’’ shall include a weapon 
that is equipped with an accessory, 
component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
shouldering of the weapon, provided 
that other factors, as listed in the rule, 
indicate the weapon is designed, made, 

and intended to be fired from the 
shoulder. 

Not only will this rule impact how 
ATF evaluates new firearms with 
certain attached accessories, it will also 
affect ATF’s evaluation of existing 
firearms with attached ‘‘stabilizing 
braces.’’ Nothing in this rule bans 
‘‘stabilizing braces’’ or the use of 
‘‘stabilizing braces’’ on pistols; however, 
firearms with an attached ‘‘brace’’ 
device may be subject to statutory and 
regulatory requirements depending on 
the firearm’s objective design features 
and other factors, as discussed in this 
rule. Should individuals and FFLs be in 
possession of a firearm with an attached 
‘‘stabilizing brace’’ such that the firearm 
constitutes a firearm under the NFA in 
addition to the GCA, the affected 

persons or FFLs will need to choose one 
of the following options. The options as 
presented in the final RIA are: 

• Scenario 1: Turn in the entire 
firearm with the attached ‘‘stabilizing 
brace’’ to ATF; 

• Scenario 2: Destroy the whole 
firearm; 

• Scenario 3: Convert the short- 
barreled rifle into a long-barreled rifle; 

• Scenario 4: Apply to register the 
weapon under the NFA; or 

• Scenario 5: Permanently remove 
and dispose of, or alter, the ‘‘stabilizing 
brace’’ from the firearm such that it 
cannot be reattached. 

Table 1 provides the OMB Accounting 
Statement, which illustrates the 
primary, minimum, and maximum 
estimated costs and benefits of this rule. 

TABLE 1—OMB ACCOUNTING STATEMENT 

Category Primary 
estimate 

Minimum 
estimate 

Maximum 
estimate 

Units 

Notes Dollar 
year 

Disc 
(%) 

Period covered 
(years) 

Benefits 

Annualized monetized benefits ($ Millions/year) .................... N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

2021 
2021 

7 
3 

10 
10 

Annualized quantified .............................................................. N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

2021 
2021 

7 
3 

10 
10 

Qualitative ............................................................................... —To prevent manufacturers and individuals from circumventing the requirements of the 
NFA. 
—To enhance public safety by reducing the criminal use of NFA firearms, which are 
easily concealable from the public and first responders. 

Costs 

Annualized monetized costs ($ Millions/year) ........................ $266.9 
245.6 

$266.9 
245.6 

$581.9 
529.8 

2021 
2021 

7 
3 

10 
10 

Annualized quantified .............................................................. N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

2021 
2021 

7 
3 

10 
10 

Qualitative (unquantified) ........................................................ N/A. 

Transfers 

Federal Annualized Monetized ($ Millions/year) ..................... N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

2021 
2021 

7 
3 

10 
10 

From/To ................................................................................... From: Individuals and FFLs. To: Federal Government. 

Other Annualized monetized transfers ($ Million/year) .......... N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

2021 
2021 

7 
3 

10 
10 

From/To ................................................................................... From: N/A. To: N/A. 

Effects 

State, local, and/or Tribal governments .................................. The rule will not impose an intergovernmental mandate or have significant or unique 
effects on small governments, or have federalism or Tribal implications. 

Small businesses .................................................................... Approximately 4 manufacturers of ‘‘stabilizing braces’’ will be significantly affected by 
more than 10 percent of their revenue. May affect 13,210 Type 1 FFLs and 3,881 Type 
7 FFLs. Type 1 FFLs may experience a range of costs from $243 to a cost of $2,919. 
Most will not incur a significant effect. Type 7 FFLs may also experience a range of 
costs from $738 to $13,344, to an unknown loss of revenue due to the inability to sell 
‘‘stabilizing braces.’’ 

Wages ..................................................................................... N/A. 
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TABLE 1—OMB ACCOUNTING STATEMENT—Continued 

Category Primary 
estimate 

Minimum 
estimate 

Maximum 
estimate 

Units 

Notes Dollar 
year 

Disc 
(%) 

Period covered 
(years) 

Growth ..................................................................................... N/A. 

Table 2 summarizes the affects that 
this rule would have on the industry 
and public. 

TABLE 2—SUMMARY OF AFFECTED POPULATION, COSTS, AND BENEFITS 

Category Affected populations, costs, and benefits 

Affected Population ...................................................... • 5 Manufacturers of affected ‘‘stabilizing braces.’’ 
• 3,881 Manufacturers of short-barreled rifles that have a ‘‘stabilizing brace’’ attachment. 
• 13,210 Dealers of short-barreled rifles that have a ‘‘stabilizing brace’’ attachment. 
• 1.4 million firearm owners who have pistols with ‘‘stabilizing braces’’ attached and 

those who intend to purchase them in the future. 
Societal Costs (annualized) ......................................... • $263.6 million at 7%. 

• $242.4 million at 3%. 
Government Costs (Annualized 7 Percent) ................. • $3.3 million. 
Unquantified Benefits ................................................... • To prevent manufacturers and individuals from circumventing the requirements of the 

NFA. 
• To enhance public safety by reducing the criminal use of NFA firearms, which are eas-

ily concealable from the public and first responders. 

For details regarding the costs and 
benefits of this rule, please refer to the 
standalone final RIA on the docket. 

Need for Federal Regulatory Action 

One of the reasons the Department is 
issuing rule is that individuals and 
affected entities affix purported 
‘‘stabilizing braces’’ to firearms to 
circumvent the requirements of the 
NFA, which requires registration and 
taxes to be paid on the making and 
transfer of NFA weapons. Congress 
chose to regulate these items more 
stringently, finding them to be 
especially dangerous to the community 
if not regulated since they are used for 
violence and criminal activity. See 
Gonzalez, 2011 WL 5288727, at *5 
(‘‘Congress specifically found that 
‘short-barreled rifles’ are primarily 
weapons of war and have no 
appropriate sporting use or use for 
personal protection.’’ (quoting S. Rep. 
No. 90–1501, at 28). Therefore, if 
persons can circumvent the NFA by 
effectively making unregistered ‘‘short- 
barreled rifles’’ by attaching an 
accessory such as a ‘‘stabilizing brace,’’ 
these dangerous, easily concealed 
weapons could more easily proliferate 
and hence pose an increased public 
safety problem. 

B. Executive Order 13132 

This rule will not have substantial 
direct effects on the States, the 
relationship between the Federal 
Government and the States, or the 

distribution of power and 
responsibilities among the various 
levels of government. Although some 
State laws incorporate Federal law for 
purposes of banning or otherwise 
regulating short-barreled rifles, this rule 
does not purport to preempt any State 
laws, nor does it require any State to 
change its laws. Therefore, in 
accordance with section 6 of Executive 
Order 13132 (Federalism), the Attorney 
General has determined that this rule 
does not have sufficient federalism 
implications to warrant the preparation 
of a federalism summary impact 
statement. 

C. Executive Order 12988 

This regulation meets the applicable 
standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988 (Civil 
Justice Reform). 

D. Regulatory Flexibility Act (‘‘RFA’’) 

The RFA establishes ‘‘as a principle of 
regulatory issuance that agencies shall 
endeavor, consistent with the objectives 
of the rule and of applicable statutes, to 
fit regulatory and informational 
requirements to the scale of the 
businesses, organizations, and 
governmental jurisdictions subject to 
regulation. To achieve this principle, 
agencies are required to solicit and 
consider flexible regulatory proposals 
and to explain the rationale for their 
actions to assure that such proposals are 
given serious consideration.’’ Public 

Law 96–354, sec. 2(b), 94 Stat. 1164, 
1165 (1980). 

Under the RFA, the agency is required 
to consider if this rule will have a 
significant economic impact on a 
substantial number of small entities. 
Agencies must perform a review to 
determine whether a rule will have such 
an impact. If the agency determines that 
it will, the agency must prepare a 
regulatory flexibility analysis as 
described in the RFA. 

Under the RFA (5 U.S.C. 604(a)), the 
FRFA must contain: 

• A statement of the need for, and 
objectives of, the rule; 

• A statement of the significant issues 
raised by the public comments in 
response to the initial regulatory 
flexibility analysis, a statement of the 
assessment of the agency of such issues, 
and a statement of any changes made in 
the proposed rule as a result of such 
comments; 

• The response of the agency to any 
comments filed by the Chief Counsel for 
Advocacy of the Small Business 
Administration in response to the 
proposed rule, and a detailed statement 
of any change made to the proposed rule 
in the final rule as a result of the 
comments; 

• A description of and an estimate of 
the number of small entities to which 
the rule will apply or an explanation of 
why no such estimate is available; 

• A description of the projected 
reporting, recordkeeping, and other 
compliance requirements of the rule, 
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including an estimate of the classes of 
small entities which will be subject to 
the requirement and the type of 
professional skills necessary for 
preparation of the report or record; and 

• A description of the steps the 
agency has taken to minimize the 
significant economic impact on small 
entities consistent with the stated 
objectives of applicable statutes, 
including a statement of the factual, 
policy, and legal reasons for selecting 
the alternative adopted in the final rule 
and why each one of the other 
significant alternatives to the rule 
considered by the agency that affect the 
impact on small entities was rejected. 

ATF estimates that this final rule will 
have a significant impact on a 
substantial number of small businesses. 
Therefore, ATF has prepared a FRFA. 
For more details regarding the impacts 
to small businesses, please refer to the 
standalone RIA located on the docket. 

E. Small Business Regulatory 
Enforcement Fairness Act of 1996 

This rule is likely to have a significant 
economic impact on a substantial 
number of small entities under the 
Small Business Regulatory Enforcement 
Fairness Act of 1996 (‘‘SBREFA’’), 
Public Law 104–121, title II, 110 Stat. 
847, 857, 5 U.S.C. 601 et seq. 
Accordingly, the Department prepared 
an IRFA for the proposed rule and 
prepared a FRFA for the final rule. 5 
U.S.C. 603–04. Furthermore, a small 
business compliance guide will be 
published as required by SBREFA. 

F. Congressional Review Act 
Pursuant to the legislation known as 

the Congressional Review Act, see 
Public Law 104–121, sec. 251, 110 Stat. 
847, 868 (1996), 5 U.S.C. 801 et seq., 
OMB’s Office of Information and 
Regulatory Affairs has concluded that 
this rule satisfies the definition of 5 
U.S.C. 804(2). This rule is projected to 
have an effect of over $100 million on 
the economy in at least one year of the 
final rule. 

G. Unfunded Mandates Reform Act of 
1995 (‘‘UMRA’’) 

This rule will not result in the 
expenditure by State, local, and Tribal 
governments, in the aggregate, of $100 
million or more (adjusted for inflation) 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the UMRA, Public Law 104–4, 109 
Stat. 48. However, based on the analysis 
presented in the RIA, the Department 
concludes that the rule would impose a 
Federal mandate on the private sector in 

excess of $100 million in expenditures 
in any one year. The RIA constitutes the 
written statement containing a 
qualitative and quantitative assessment 
of the anticipated costs, benefits, and 
alternatives required under section 
202(a) of the UMRA. See 2 U.S.C. 1532. 

H. Paperwork Reduction Act of 1995 

This rule will call for collections of 
information under the Paperwork 
Reduction Act of 1995, Public Law 104– 
13, 109 Stat. 163, 44 U.S.C. 3501–20. As 
defined in 5 CFR 1320.3(c), ‘‘collection 
of information’’ comprises reporting, 
recordkeeping, monitoring, posting, 
labeling, and other similar actions. The 
estimate of the paperwork burden 
discussed in the RIA covers the time for 
reviewing instructions, searching 
existing sources of data, gathering and 
maintaining the data needed, and 
completing and reviewing the 
collection. 

Under the provisions of this rule, 
there would be a one-time increase in 
paperwork burdens of NFA 
applications. This requirement would 
be added to an existing approved 
collection covered by OMB control 
numbers 1140–0011 and 1140–0012. For 
details regarding this collection of 
information, please refer to the 
standalone Executive Orders 12866 and 
13563 on the docket. 

Disclosure 

Copies of the final rule, proposed 
rule, and comments received in 
response to the proposed rule will be 
available through the Federal 
eRulemaking portal, 
www.regulations.gov (search for RIN 
1140–55), and for public inspection by 
appointment during normal business 
hours at: ATF Reading Room, Room 1E– 
063, 99 New York Ave. NE, Washington, 
DC 20226; telephone: (202) 648–8740 

List of Subjects 

27 CFR Part 478 

Administrative practice and 
procedure, Arms and munitions, 
Exports, Freight, Imports, 
Intergovernmental relations, Law 
enforcement officers, Military 
personnel, Penalties, Reporting and 
recordkeeping requirements, Research, 
Seizures and forfeitures, Transportation. 

27 CFR Part 479 

Administrative practice and 
procedure, Arms and munitions, Excise 
taxes, Exports, Imports, Military 
personnel, Penalties, Reporting and 
recordkeeping requirements, Seizures 
and forfeitures, and Transportation. 

Authority and Issuance 

For the reasons discussed in the 
preamble, 27 CFR parts 478 and 479 are 
amended as follows: 

PART 478—COMMERCE IN FIREARMS 
AND AMMUNITION 

■ 1. The authority citation for 27 CFR 
part 478 continues to read as follows: 

Authority: 5 U.S.C. 552(a); 18 U.S.C. 847, 
921–931; 44 U.S.C. 3504(h). 

■ 2. In § 478.11, amend the definition of 
‘‘rifle’’ by adding paragraphs (1) and (2) 
to read as follows: 

§ 478.11 Meaning of terms. 

* * * * * 

Rifle. * * * 

(1) For purposes of this definition, the 
term ‘‘designed or redesigned, made or 
remade, and intended to be fired from 
the shoulder’’ shall include a weapon 
that is equipped with an accessory, 
component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
the weapon to be fired from the 
shoulder, provided other factors, as 
described in paragraph (2), indicate that 
the weapon is designed, made, and 
intended to be fired from the shoulder. 

(2) When a weapon provides surface 
area that allows the weapon to be fired 
from the shoulder, the following factors 
shall also be considered in determining 
whether the weapon is designed, made, 
and intended to be fired from the 
shoulder: 

(i) Whether the weapon has a weight 
or length consistent with the weight or 
length of similarly designed rifles; 

(ii) Whether the weapon has a length 
of pull, measured from the center of the 
trigger to the center of the shoulder 
stock or other rearward accessory, 
component or attachment (including an 
adjustable or telescoping attachment 
with the ability to lock into various 
positions along a buffer tube, receiver 
extension, or other attachment method), 
that is consistent with similarly 
designed rifles; 

(iii) Whether the weapon is equipped 
with sights or a scope with eye relief 
that require the weapon to be fired from 
the shoulder in order to be used as 
designed; 

(iv) Whether the surface area that 
allows the weapon to be fired from the 
shoulder is created by a buffer tube, 
receiver extension, or any other 
accessory, component, or other rearward 
attachment that is necessary for the 
cycle of operations; 

(v) The manufacturer’s direct and 
indirect marketing and promotional 
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materials indicating the intended use of 
the weapon; and 

(vi) Information demonstrating the 
likely use of the weapon in the general 
community. 
* * * * * 

PART 479—MACHINE GUNS, 
DESTRUCTIVE DEVICES, AND 
CERTAIN OTHER FIREARMS 

■ 3. The authority citation for 27 CFR 
part 479 continues to read as follows: 

Authority: 26 U.S.C. 5812; 26 U.S.C. 5822; 
26 U.S.C. 7801; 26 U.S.C. 7805 

■ 4. In § 479.11, amend the definition of 
‘‘rifle’’ by adding paragraphs (1) and (2) 
to read as follows: 

§ 479.11 Meaning of terms. 

* * * * * 

Rifle. * * * 

(1) For purposes of this definition, the 
term ‘‘designed or redesigned, made or 
remade, and intended to be fired from 
the shoulder’’ shall include a weapon 
that is equipped with an accessory, 

component, or other rearward 
attachment (e.g., a ‘‘stabilizing brace’’) 
that provides surface area that allows 
the weapon to be fired from the 
shoulder, provided other factors, as 
described in paragraph (2), indicate that 
the weapon is designed, made, and 
intended to be fired from the shoulder. 

(2) When a weapon provides surface 
area that allows the weapon to be fired 
from the shoulder, the following factors 
shall also be considered in determining 
whether the weapon is designed, made, 
and intended to be fired from the 
shoulder: 

(i) Whether the weapon has a weight 
or length consistent with the weight or 
length of similarly designed rifles; 

(ii) Whether the weapon has a length 
of pull, measured from the center of the 
trigger to the center of the shoulder 
stock or other rearward accessory, 
component or attachment (including an 
adjustable or telescoping attachment 
with the ability to lock into various 
positions along a buffer tube, receiver 
extension, or other attachment method), 

that is consistent with similarly 
designed rifles; 

(iii) Whether the weapon is equipped 
with sights or a scope with eye relief 
that require the weapon to be fired from 
the shoulder in order to be used as 
designed; 

(iv) Whether the surface area that 
allows the weapon to be fired from the 
shoulder is created by a buffer tube, 
receiver extension, or any other 
accessory, component, or other rearward 
attachment that is necessary for the 
cycle of operations; 

(v) The manufacturer’s direct and 
indirect marketing and promotional 
materials indicating the intended use of 
the weapon; and 

(vi) Information demonstrating the 
likely use of the weapon in the general 
community. 
* * * * * 

Dated: January 13, 2023. 
Merrick B. Garland, 
Attorney General. 
[FR Doc. 2023–01001 Filed 1–30–23; 8:45 am] 

BILLING CODE 4410–FY–P 
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DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations 
System 

48 CFR Parts 203, 204, 205, 207, 208, 
211, 212, 213, 215, 216, 217, 219, 222, 
223, 225, 226, 227, 232, 234, 237, 239, 
242, 243, 244, 245, 246, 247, and 252 

[Docket DARS–2022–0004] 

RIN 0750–AK31 

Defense Federal Acquisition 
Regulation Supplement: Definition of 
‘‘Commercial Item’’ (DFARS Case 
2018–D066) 

AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 
ACTION: Final rule. 

SUMMARY: DoD is issuing a final rule to 
amend the Defense Federal Acquisition 
Regulation Supplement (DFARS) to 
implement the revised definition of 
‘‘commercial item’’ in accordance with 
two sections of the John S. McCain 
National Defense Authorization Act for 
Fiscal Year 2019. 
DATES: Effective January 31, 2023. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Jeanette Snyder, telephone 703–508– 
7524. 

SUPPLEMENTARY INFORMATION: 

I. Background 

DoD published a proposed rule in the 
Federal Register at 87 FR 15820 on 
March 18, 2022, to implement sections 
836, 837(b), and 837(c) of the John S. 
McCain National Defense Authorization 
Act (NDAA) for Fiscal Year (FY) 2019 
(Pub. L. 115–232). Section 836 modified 
41 U.S.C. 103 by bifurcating the 
definition of ‘‘commercial item’’ into 
‘‘commercial product’’ and ‘‘commercial 
service’’ at 41 U.S.C. 103 and 41 U.S.C. 
103a, respectively, and made 
conforming changes to other sections in 
Title 41. In addition, section 836 made 
conforming changes to several sections 
in Title 10. Section 837(b) and (c) 
implement this revision at 10 U.S.C. 
2533a and 2533b (redesignated as 10 
U.S.C. 4862 and 4863, respectively). 
DoD published a correction to the 
proposed rule at 87 FR 19063 on April 
1, 2022, to correct a hyperlink. One 
respondent submitted public comments 
in response to the proposed rule. 

II. Discussion and Analysis 

DoD reviewed the public comments in 
the development of the final rule; 
however, no changes were made to the 
rule as a result of the comments 

received. A discussion of the comments 
is provided, as follows: 

A. Summary of Significant Changes 
From the Proposed Rule 

No significant changes are made from 
the proposed rule. 

B. Analysis of Public Comments 

1. Exceptions to Implementation 

Comment: The respondent took 
exception to changing the title of 
DFARS clause 252.227–7015 from 
‘‘Technical Data-Commercial Items’’ to 
‘‘Technical Data-Commercial Products 
and Commercial Services’’. The 
respondent also took exception to 
changing ‘‘commercial items’’ to 
‘‘commercial products or commercial 
services’’ within the text of the clause. 
While the respondent acknowledged 
that the existing DFARS clause 252.227– 
7015 applies to ‘‘commercial items’’, the 
respondent stated that the current 
clause does not specifically define 
‘‘commercial item’’, nor does it 
reference the commercial item 
definition at Federal Acquisition 
Regulation (FAR) 2.101. The respondent 
also acknowledged that the prior FAR 
commercial item definition included 
services, but indicated that DFARS 
clause 252.227–7015 has not historically 
been applied to commercial services. 
The respondent also asserted that the 
clause has been applied consistent with 
DFARS 252.227–7013, Rights in 
Technical Data—Noncommercial Items, 
(i.e., to technical data pertaining to 
items, components, or processes). The 
respondent asserted that this is an 
expansion of the coverage of DFARS 
252.227–7015 to commercial services 
and is outside the scope of this rule. The 
respondent recommended that all 
references to commercial services in the 
title and text of the clause be removed. 

Response: This rule implements 
sections 836 and 837(b) of the NDAA for 
FY 2019, which bifurcated the 
definition of ‘‘commercial item’’ into 
‘‘commercial product’’ and ‘‘commercial 
service’’ at 41 U.S.C. 103 and 103a and 
at 10 U.S.C. 2533a and 2533b, 
respectively. The NDAA for FY 2019 
does not change the meaning of the 
terms ‘‘items’’ or ‘‘services’’. The title 
and text of DFARS clause 252.227–7015, 
Technical Data-Commercial Items, 
included the term ‘‘commercial items’’, 
which means it included commercial 
products and commercial services in 
accordance with the prior definition of 
‘‘commercial item’’ at FAR 2.101. In 
addition, paragraph (a)(1) of the clause 
clarified that the term ‘‘commercial 
item’’ as used in the clause, excluded 
commercial computer software; 

however, it did not exclude commercial 
services. Furthermore, DFARS part 227 
does not include a definition of 
‘‘commercial item’’ because the 
definition at FAR 2.101 is utilized for 
this part in accordance with FAR part 2. 
Therefore, changing the term 
‘‘commercial items’’ to ‘‘commercial 
products and commercial services’’ 
within the clause and title of DFARS 
clause 252.227–7015 does not change 
the application or coverage of the 
clause. 

Comment: The respondent took 
exception to the replacement of the term 
‘‘noncommercial items’’ with ‘‘other 
than commercial products or 
commercial services’’ in the DFARS 
sections pertaining to data rights 
because the new verbiage is awkward 
and wordy. 

Response: DoD acknowledges the 
respondent’s concern that the new 
verbiage is awkward and wordy. This 
rule amends the DFARS to conform 
with the FAR final rule for FAR case 
2018–018, published on November 4, 
2021, at 86 FR 61017, which changed all 
instances of ‘‘noncommercial items’’ 
and ‘‘non-commercial items’’ to ‘‘other 
than commercial products and 
commercial services’’ or ‘‘other than 
commercial products or commercial 
services’’ as appropriate within the 
context of the FAR. This was an 
editorial change to utilize a single term 
consistently throughout the FAR to help 
the Government, contractors, and 
offerors understand the regulations. For 
the same reason, the terms used in the 
FAR are also used in agency 
supplements to the FAR, including the 
DFARS. Therefore, this rule makes the 
same conforming changes to the DFARS. 

Comment: The respondent took 
exception to the replacement of the term 
‘‘noncommercial items’’ with ‘‘other 
than commercial’’ in the DFARS 
sections pertaining to data rights 
indicating that this change will drive 
significant costs into DoD contracts, due 
to the required data rights markings and 
legends that will require deliverable 
technical data to be re-marked. The 
respondent also indicated that this rule 
may impact pre-existing technical data 
marked with prior legends that the 
contractor may deliver in the future. 
The respondent indicated that the 
change in terminology may require 
contractors to modify internal 
procedures and guidance for the 
marking of deliverable data, and that 
some contractors have invested private 
funds to automate the application of 
existing DFARS prescribed legends. In 
addition, the respondent indicated that 
DoD customers will reject Contract Data 
Requirements Lists that include the 
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language ‘‘noncommercial items’’ in 
document markings. 

Response: In accordance with FAR 
1.108(d), this rule will be applied 
prospectively; therefore, data markings 
and legends on data to be delivered 
under an existing contract will not 
require re-marking, and the data would 
not be rejected for this reason. 
Moreover, the DFARS allows 
contractors to mark data with the 
appropriate restrictive legend for which 
the data qualified under a previous 
contract (e.g., DFARS clause 252.227– 
7013, Rights in Technical Data— 
Noncommercial Items); therefore, this 
rule will not increase costs because it 
does not require re-marking of pre- 
existing data that includes authorized 
pre-existing markings. Lastly, these 
changes do not impose additional 
information collection requirements to 
the paperwork burden previously 
approved under OMB Control Number 
0704–0369, titled: DFARS Subpart 
227.71, Rights in Technical Data, and 
Subpart 227.72, Rights in Computer 
Software and Computer Software 
Documentation, and related provisions 
and clauses. 

2. Outside the Scope of the Rule 
Comment: The respondent 

recommended removing the coverage 
for ‘‘services’’ at DFARS part 227 due to 
the inapplicability of the ‘‘follow the 
funds’’ test to services. The respondent 
also indicated that the funding test in 
DFARS 252.227–7013, Rights in 
Technical Data-Noncommercial Items, 
applies to items, components, or 
processes to which the technical data 
pertains, not to services. 

Response: This rule implements 
sections 836 and 837(b) of the NDAA for 
FY 2019, which bifurcated the 
definition of ‘‘commercial item’’ into 
‘‘commercial product’’ and ‘‘commercial 
service’’ at 41 U.S.C. 103 and 103a and 
at 10 U.S.C. 2533a and 2533b, 
respectively. This rule does not change 
the meaning of the terms ‘‘items’’ or 
‘‘services’’, nor does it change the 
application of the funding test; 
therefore, this is outside the scope of 
this rule. 

C. Other Changes 
The definition of ‘‘Technical 

information’’ at DFARS 204.7301, 
252.204–7009, and 252.204–7012 is 
amended to remove the phrase 
‘‘regardless of whether or not the clause 
is incorporated in this solicitation or 
contract’’. DFARS 211.274–2(b)(2) is 
amended to delete ‘‘or commercial 
service’’ that was erroneously included 
in the proposed rule as services cannot 
be marked with an item unique 

identifier. DFARS 212.102(a)(i)(B) and 
(iii) are amended to replace 
‘‘commercial item’’ with ‘‘commercial 
product or commercial service’’. The 
word ‘‘or’’ is changed to ‘‘and’’ at 
DFARS 212.202 for consistency 
throughout the DFARS. DFARS 
212.504(a) and (b) are amended to add 
‘‘or commercial components’’ which 
was erroneously deleted in the proposed 
rule. DFARS 215.404–71–5(b)(7) is 
amended to add ‘‘commercial’’ prior to 
‘‘processes’’ for consistency throughout 
the DFARS. DFARS 225.7503(a) and (b), 
227.7102, 252.203–7001(g), and 
252.227–7018(k) are amended to replace 
‘‘including commercial components’’ 
with ‘‘commercial components’’ or with 
‘‘or commercial components’’ for 
accuracy and consistency throughout 
the DFARS. DFARS 234.7002 is 
amended to remove ‘‘and commercial 
services’’ as a major weapon system in 
part 234 is a product. DFARS 
234.7002(d)(5) is amended to change 
‘‘item’’ to ‘‘commercial product’’ to 
align with the text of the paragraph. The 
title of DFARS subpart 244.4 is 
amended to restore ‘‘and commercial 
components’’ for accuracy and 
consistency throughout the DFARS. 
DFARS 225.215–7010(b)(ii) and 
(b)(ii)(A) are amended to add ‘‘or 
commercial service’’ throughout to align 
with the title of paragraph 225.215– 
7010(b)(ii). DFARS 252.215–7013 is 
amended to correct the reference for the 
definition of nontraditional defense 
contractor. DFARS 252.227–7015 is 
amended by modifying the definition at 
(a)(1), deleting (a)(4), and renumbering 
(a)(5) to (a)(4) to align with the revised 
clause title. 

III. Applicability To Contract at or 
Below the Simplified Acquisition 
Threshold (SAT), for Commercial 
Products, Including Commercially 
Available Off-the-Shelf (COTS) Items, 
and for Commercial Services 

This rule does not create any new 
solicitation provisions or contract 
clauses. It does not impact any existing 
solicitation provisions, contract clauses, 
or prescriptions for provisions or 
clauses or their applicability to 
contracts valued at or below the 
simplified acquisition threshold, for 
commercial products including COTS 
items, or for commercial services. 

IV. Expected Impact of the Rule 
This final rule does not create new 

requirements or modify any existing 
requirements. This final rule merely 
replaces the term ‘‘commercial item’’ 
with ‘‘commercial product,’’ 
‘‘commercial service,’’ ‘‘commercial 
product or commercial service,’’ or 

‘‘commercial product and commercial 
service’’. In addition, this final rule 
replaces all instances of 
‘‘noncommercial item’’ and ‘‘non- 
commercial item’’ with ‘‘other than 
commercial product and commercial 
service’’ or ‘‘other than commercial 
product or commercial service’’ as 
appropriate within the context of 
DFARS text, including existing 
solicitation provisions and contract 
clauses. These revisions do not modify 
commercial acquisition procedures, nor 
do they modify Government or industry 
operations. This final rule is expected to 
be beneficial to Government and 
industry, as it resolves an issue the 
Section 809 Panel cited, which is the 
inconsistent interpretation of policy and 
confusion over how to identify eligible 
commercial products and commercial 
services. Bifurcating the definition of 
‘‘commercial item’’ into ‘‘commercial 
product’’ and ‘‘commercial service’’ is a 
way to provide clarity for the 
acquisition workforce, which may result 
in greater engagement with the 
commercial marketplace. Therefore, this 
final rule is expected to be beneficial to 
Government and industry. 

V. Executive Orders 12866 and 13563 

Executive Orders (E.O.s) 12866 and 
13563 direct agencies to assess all costs 
and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). E.O. 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This is not a significant 
regulatory action and, therefore, was not 
subject to review under section 6(b) of 
E.O. 12866, Regulatory Planning and 
Review, dated September 30, 1993. 

VI. Congressional Review Act 

As required by the Congressional 
Review Act (5 U.S.C. 801–808) before an 
interim or final rule takes effect, DoD 
will submit a copy of the interim or 
final rule with the form, Submission of 
Federal Rules under the Congressional 
Review Act, to the U.S. Senate, the U.S. 
House of Representatives, and the 
Comptroller General of the United 
States. A major rule under the 
Congressional Review Act cannot take 
effect until 60 days after it is published 
in the Federal Register. The Office of 
Information and Regulatory Affairs has 
determined that this rule is not a major 
rule as defined by 5 U.S.C. 804. 
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VII. Regulatory Flexibility Act 

A final regulatory flexibility (FRFA) 
analysis has been prepared consistent 
with the Regulatory Flexibility Act, 5 
U.S.C. 601, et seq. The FRFA is 
summarized as follows: 

This final rule is necessary to 
implement sections 836, 837(b), and 
837(c) of the John S. McCain National 
Defense Authorization Act (NDAA) for 
Fiscal Year (FY) 2019 (Pub. L. 115–232). 
Section 836 replaces the definition of 
‘‘commercial item’’ at 41 U.S.C. 103 
with ‘‘commercial product’’ at 41 U.S.C. 
103 and a definition of ‘‘commercial 
service’’ at 41 U.S.C. 103a. Section 
837(b) and (c) implement this revision 
at 10 U.S.C. 2533a and 2533b. In 
addition, this rule replaces all instances 
of ‘‘noncommercial item’’ and ‘‘non- 
commercial item’’ with ‘‘other than 
commercial product and commercial 
service’’ or ‘‘other than commercial 
product or commercial service’’, as 
appropriate within the context of the 
DFARS text. The objective of this 
proposed rule is to implement sections 
836, 837(b), and 837(c) of the John S. 
McCain NDAA for FY 2019 to align the 
text of the DFARS with the new 
statutory definitions of commercial 
product and commercial service. 

No significant issues were raised by 
the public comments received in 
response to the initial regulatory 
flexibility analysis; therefore, no 
changes were made to the proposed rule 
as a result of public comments. 

This final rule will apply to all 
entities that do business with DoD, 
including the 355,208 small business 
entities in the System for Award 
Management. However, DoD does not 
expect this rule to have a significant 
economic impact because the rule does 
not contain any requirements with 
which small entities must comply. This 
rule provides clarity for the acquisition 
workforce by replacing all instances of 
‘‘commercial item’’ with ‘‘commercial 
product’’ and/or ‘‘commercial service’’, 
as appropriate within the context of the 
DFARS text. 

This final rule does not include any 
new reporting, recordkeeping, or other 
compliance requirements for small 
businesses. 

DoD did not identify any significant 
alternatives that would minimize or 
reduce the significant economic impact 
on small entities, because there is no 
significant impact on small entities. 

VIII. Paperwork Reduction Act 

The Paperwork Reduction Act (44 
U.S.C. chapter 35) applies to this rule. 
However, these changes to the DFARS 
do not impose additional information 

collection requirements to the 
paperwork burden previously approved 
under OMB Control Number 0704–0369, 
entitled: DFARS Subpart 227.71, Rights 
in Technical Data, and Subpart 227.72, 
Rights in Computer Software and 
Computer Software Documentation, and 
related provisions and clauses. 

List of Subjects in 48 CFR Parts 203, 
204, 205, 207, 208, 211, 212, 213, 215, 
216, 217, 219, 222, 223, 225, 226, 227, 
232, 234,237, 239, 242, 243, 244, 245, 
246, 247, and 252 

Government procurement. 

Jennifer D. Johnson, 
Editor/Publisher, Defense Acquisition 
Regulations System. 

Therefore, 48 CFR parts 203, 204, 205, 
207, 208, 211, 212, 213, 215, 216, 217, 
219, 222, 223, 225, 226, 227, 232, 234, 
237, 239, 242, 243, 244, 245, 246, 247, 
and 252 are amended as follows: 
■ 1. The authority citation for 48 CFR 
parts 203, 204, 205, 207, 208, 211, 212, 
213, 215, 216, 217, 219, 222, 223, 225, 
226, 227, 232, 234, 237, 239, 242, 243, 
244, 245, 246, 247, and 252 continues to 
read as follows: 

Authority: 41 U.S.C. 1303 and 48 CFR 
chapter 1. 

PART 203—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

203.171–4 [Amended] 

■ 2. Amend section 203.171–4— 
■ a. In paragraph (a) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place; and 
■ b. In paragraph (b) by removing 
‘‘commercial items’’ and ‘‘task and 
delivery orders’’ and adding 
‘‘commercial products and commercial 
services’’ and ‘‘task orders and delivery 
orders.’’ in their places, respectively. 
■ 3. Revise section 203.570 to read as 
follows: 

203.570 Prohibition on persons convicted 
of fraud or other defense-contract-related 
felonies. 

203.570–3 [Amended] 

■ 4. Amend section 203.570–3 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products or 
commercial services’’ in its place. 

203.970 [Amended] 

■ 5. Amend section 203.970 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products or 
commercial services’’ in its place. 

203.1004 [Amended] 

■ 6. Amend section 203.1004— 

■ a. In paragraph (a) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place; and 
■ b. In paragraph (b)(2)(ii) by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service’’ in its place. 

PART 204—ADMINISTRATIVE AND 
INFORMATION MATTERS 

204.804–70 [Amended] 

■ 7. Amend section 204.804–70 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

204.1705 [Amended] 

■ 8. Amend section 204.1705 in 
paragraph (a)(i) introductory text by 
removing ‘‘252.204–7023’’ and 
‘‘commercial items’’ and adding ‘‘at 
252.204–7023’’ and ‘‘commercial 
products and commercial services’’ in 
their places, respectively. 
■ 9. Revise the heading for subpart 
204.21 to read as follows: 

Subpart 204.21—Prohibition on 
Contracting for Certain 
Telecommunications and Video 
Surveillance Services or Equipment 

204.2105 [Amended] 

■ 10. Amend section 204.2105— 
■ a. In paragraph (a) by removing 
‘‘commercial items and,’’ and ‘‘task and 
delivery orders’’ and adding 
‘‘commercial products and commercial 
services, and’’ and ‘‘task orders and 
delivery orders’’ in their places, 
respectively; and 
■ b. In paragraphs (b) and (c), by 
removing ‘‘commercial items’’ and ‘‘task 
and delivery orders’’ and adding 
‘‘commercial products and commercial 
services’’ and ‘‘task orders and delivery 
orders’’ in their places, respectively. 

204.7103–1 [Amended] 

■ 11. Amend section 204.7103–1 in 
paragraph (g) by removing ‘‘commercial 
items’’ and adding ‘‘commercial 
products’’ in its place. 

204.7203 [Amended] 

■ 12. Amend section 204.7203 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

204.7301 [Amended] 

■ 13. Amend section 204.7301 in the 
definition of ‘‘Technical information’’ 
by removing ‘‘Non Commercial Items, 
regardless of whether or not the clause 
is incorporated in this solicitation’’ and 
adding ‘‘Other Than Commercial 
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Products and Commercial Services, 
regardless of whether or not the clause 
is incorporated in the solicitation’’ in its 
place. 

204.7304 [Amended] 

■ 14. Amend section 204.7304 in 
paragraphs (a), (b), (c), (d), and (e) by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

204.7403 [Amended] 

■ 15. Amend section 204.7403 in 
paragraphs (a) and (b) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 
■ 16. Amend section 204.7503— 
■ a. By revising the introductory text; 
and 
■ b. In paragraphs (a) and (b), by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

The revision reads as follows: 

204.7503 Contract clause. 
Use the clause at 252.204–7021, 

Contractor Compliance with the 
Cybersecurity Maturity Model 
Certification Level Requirement, as 
follows: 
* * * * * 

PART 205—PUBLICIZING CONTRACT 
ACTIONS 

205.470 [Amended] 

■ 17. Amend section 205.470 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 207—ACQUISITION PLANNING 

207.102 [Amended] 

■ 18. Amend section 207.102 in 
paragraph (a)(1) by removing 
‘‘commercial item’’ and ‘‘Part 12’’ and 
adding ‘‘commercial product or 
commercial service’’ and ‘‘part 12’’ in 
their places, respectively. 

PART 208—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 

208.7401 [Amended] 

■ 19. Amend section 208.7401 in the 
definition of ‘‘Enterprise software 
agreement’’ by removing ‘‘related 
services’’ and adding ‘‘related 
commercial software services’’ in its 
place. 

208.7402 [Amended] 

■ 20. Amend section 208.7402— 
■ a. By redesignating paragraphs (1) and 
(2) as paragraphs (a) and (b); and 

■ b. In newly redesignated paragraph (a) 
by removing ‘‘related services’’ and 
‘‘website at http://www.don- 
imit.navy.mil/esi’’ and adding 
‘‘commercial software services’’ and 
‘‘https://www.esi.mil/’’ in their places, 
respectively. 

208.7403 [Amended] 

■ 21. Amend section 208.7403 by 
removing ‘‘related services’’ and adding 
‘‘commercial software services’’ in its 
place. 

PART 211—DESCRIBING AGENCY 
NEEDS 

211.104 [Amended] 

■ 22. Amend section 211.104 in 
paragraph (2) by removing ‘‘commercial 
items’’ and adding ‘‘commercial 
products and commercial services’’ in 
its place. 

211.170 [Amended] 

■ 23. Amend section 211.170— 
■ a. In paragraph (1) by removing ‘‘or,’’ 
and adding ‘‘or’’ in its place; and 
■ b. In paragraph (2) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

211.274–2 [Amended] 

■ 24. Amend section 211.274–2 in 
paragraph (b)(2) introductory text by 
removing ‘‘commercial item’’ and ‘‘part 
12 or part 8’’ and adding ‘‘commercial 
product’’ and ‘‘part 12 or 8’’ in their 
places, respectively. 

211.274–6 [Amended] 

■ 25. Amend section 211.274–6 in 
paragraphs (a)(1) and (c) introductory 
text by removing ‘‘commercial items’’ 
and adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 212—ACQUISITION OF 
COMMERCIAL PRODUCTS AND 
COMMERCIAL SERVICES 

■ 26. Revise the heading for part 212 to 
read as set forth above. 
■ 27. Revise the heading for subpart 
212.1 to read as follows: 

Subpart 212.1—Acquisition of 
Commercial Products and Commercial 
Services 

■ 28. Amend section 212.102— 
■ a. In paragraph (a)(i)(A), by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service’’ in its place; 
■ b. In paragraph (a)(i)(B) introductory 
text, by removing ‘‘commercial item’’ 
and adding ‘‘commercial product or 
commercial service’’ in its place; 

■ c. In paragraph (a)(ii)(A), by removing 
‘‘PGI 212.102(a)(iii)(B)(4)’’, ‘‘using 
commercial item’’, and ‘‘a commercial 
item’’ and adding ‘‘PGI 
212.102(a)(iii)(A)(1)’’, ‘‘using 
commercial product and commercial 
service’’, and ‘‘a commercial product or 
commercial service’’ in their places, 
respectively; 
■ d. In paragraph (a)(ii)(B)(2) 
introductory text, by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service’’ in its place; 
■ e. In the heading for paragraph (a)(iii) 
by removing ‘‘Commercial item’’ and 
adding ‘‘Commercial product or 
commercial service’’ in its place; 
■ f. In paragraph (a)(iii) introductory 
text, by removing ‘‘commercial items’’ 
and adding ‘‘commercial products and 
commercial services’’ in its place; 
■ g. By revising paragraph (a)(iii)(A); 
■ h. In paragraphs (a)(iii)(C) and (D) by 
removing ‘‘commercial item’’ and 
adding ‘‘commercial product or 
commercial service’’ in its place; 
■ i. By revising paragraph (a)(iv)(A); 
■ j. In paragraph (a)(iv)(B) by removing 
‘‘commercial items’’ and adding 
‘‘commercial services’’ in its place; and 
■ k. In paragraph (a)(iv)(C), by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

The revisions read as follows: 

212.102 Applicability. 
(a) * * * 
(iii) * * * 
(A) Determine in writing that the 

acquisition meets the ‘‘commercial 
product’’ or ‘‘commercial service’’ 
definition in FAR 2.101; 
* * * * * 

(iv) * * * 
(A) Except as provided in paragraph 

(a)(iv)(B) of this section, may treat 
supplies and services provided by 
nontraditional defense contractors as 
commercial products or commercial 
services. This permissive authority is 
intended to enhance defense innovation 
and investment, enable DoD to acquire 
items that otherwise might not have 
been available, and create incentives for 
nontraditional defense contractors to do 
business with DoD. It is not intended to 
recategorize current other than 
commercial products or commercial 
services; however, when appropriate, 
contracting officers may consider 
applying commercial product or 
commercial service procedures to the 
procurement of supplies and services 
from business segments that meet the 
definition of ‘‘nontraditional defense 
contractor’’ even though they have been 
established under traditional defense 
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contractors. The decision to apply 
commercial product and commercial 
service procedures to the procurement 
of supplies and services from 
nontraditional defense contractors does 
not require a commercial product or 
commercial service determination and 
does not mean the item is commercial; 
* * * * * 
■ 29. Revise the heading for subpart 
212.2 to read as follows: 

Subpart 212.2—Special Requirements 
for the Acquisition of Commercial 
Products and Commercial Services 

212.203 [Amended] 

■ 30. Amend section 212.203— 
■ a. In the heading by adding a period 
at the end of the heading; and 
■ b. In paragraph (1) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

212.207 [Amended] 

■ 31. Amend section 212.207— 
■ a. In paragraph (b) introductory text 
by removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place; 
■ b. In paragraph (b)(i) by removing 
‘‘commercial item’’, ‘‘paragraph (5)’’, 
‘‘commercial item’’, and ‘‘(41 U.S.C. 
103)’’ and adding ‘‘commercial 
product’’, ‘‘paragraph (1)’’, ‘‘commercial 
service’’, and ‘‘(41 U.S.C. 103a)’’ in their 
places, respectively; and 
■ c. In paragraph (b)(iii)(A) by removing 
‘‘paragraph (6)’’, ‘‘commercial item’’, 
and ‘‘(41 U.S.C. 103)’’ and adding 
‘‘paragraph (1)’’, ‘‘commercial service’’, 
and ‘‘(41 U.S.C. 103a)’’ in their places, 
respectively. 

212.209 [Amended] 

■ 32. Amend section 212.209— 
■ a. In paragraph (a) introductory text by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place; 
■ b. In paragraph (a)(1) by removing 
‘‘systems items’’ and ‘‘commercial 
items’’ and adding ‘‘systems products’’ 
and ‘‘commercial products’’ in their 
places, respectively; and 
■ c. In paragraph (b) by removing 
‘‘section,’’ and ‘‘commercial items’’ and 
adding ‘‘section’’ and ‘‘commercial 
products or commercial services’’ in 
their places, respectively. 

212.211 [Amended] 

■ 33. Amend 212.211 by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 
■ 34. Revise section 212.270 to read as 
follows: 

212.270 Major weapon systems as 
commercial products. 

The DoD policy for acquiring major 
weapon systems as commercial 
products is in subpart 234.70. 
■ 35. Revise the heading for section 
212.272 to read as follows: 

212.272 Preference for certain commercial 
products and commercial services. 

* * * * * 
■ 36. Revise the heading for subpart 
212.3 to read as follows: 

Subpart 212.3—Solicitation Provisions 
and Contract Clauses for the 
Acquisition of Commercial Products 
and Commercial Services 

212.301 [Amended] 

■ 37. Amend section 212.301— 
■ a. In the section heading and 
paragraph (f) introductory text by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place; 
■ b. In paragraph (f)(xii)(A) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place; 
■ c. In paragraph (f)(xii)(B) by removing 
‘‘Commercial Items’’ and adding 
‘‘Commercial Products and Commercial 
Services’’ in its place; and 
■ d. In paragraph (f)(xviii) by removing 
‘‘Commercial Items’’ and adding 
‘‘Commercial Products and Commercial 
Services’’ in its place. 

212.302 [Amended] 

■ 38. Amend section 212.302 in the 
section heading by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 
■ 39. Revise the heading for subpart 
212.5 to read as follows: 

Subpart 212.5—Applicability of Certain 
Laws to the Acquisition of Commercial 
Products, Commercial Services, and 
Commercially Available Off-the-Shelf 
Items 

212.503 [Amended] 

■ 40. Amend section 212.503— 
■ a. In the section heading by removing 
‘‘executive’’ and ‘‘commercial items’’ 
and adding ‘‘Executive’’ and 
‘‘commercial products and commercial 
services’’ in their places, respectively; 
■ b. In paragraphs (a) introductory text 
and (a)(vii) by removing ‘‘commercial 
items’’ and adding ‘‘commercial 
products or commercial services’’ in its 
place; and 
■ c. In paragraph (c) introductory text, 
by removing ‘‘commercial items’’ and 

adding ‘‘commercial products and 
commercial services’’ in its place. 

212.504 [Amended] 

■ 41. Amend section 212.504— 
■ a. In the section heading by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place; 
■ b. In paragraph (a) introductory text 
by removing ‘‘commercial items or 
commercial components’’ and adding 
‘‘commercial products, commercial 
services, or commercial components’’ in 
its place; 
■ c. In paragraph (a)(xiv), by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place; and 
■ d. In paragraph (b) introductory text, 
by removing ‘‘commercial items or 
commercial components’’ and adding 
‘‘commercial products, commercial 
services, or commercial components’’ in 
its place. 
■ 42. Revise the heading for subpart 
212.6 to read as follows: 

Subpart 212.6—Streamlined 
Procedures for Evaluation and 
Solicitation for Commercial Products 
and Commercial Services 

PART 213—SIMPLIFIED ACQUISITION 
PROCEDURES 

213.106–2–70 [Amended] 

■ 43. Amend section 213.106–2–70 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

213.301 [Amended] 

■ 44. Amend section 213.301 in 
paragraph (2)(i)(B) by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service’’ in its place. 

213.402 [Amended] 

■ 45. Amend section 213.402 in 
paragraph (a)(i) by removing ‘‘Brand- 
name’’ and adding ‘‘Brand-name 
commercial product’’ in its place. 
■ 46. Revise the heading for subpart 
213.5 to read as follows: 

Subpart 213.5—Simplified Procedures 
for Certain Commercial Products and 
Commercial Services 

PART 215—CONTRACTING BY 
NEGOTIATION 

215.371–6 [Amended] 

■ 47. Amend section 215.371–6 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 
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215.402 [Amended] 

■ 48. Amend section 215.402 in 
paragraph (a)(ii) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

215.403–1 [Amended] 

■ 49. Amend section 215.403–1— 
■ a. In the heading for paragraph (c)(3), 
by removing ‘‘items’’ and adding 
‘‘products or commercial services’’ in its 
place; 
■ b. In paragraph (c)(3)(A), by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place; and 
■ c. In paragraph (c)(3)(B), by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service’’ in its place. 

215.403–3 [Amended] 

■ 50. Amend section 215.403–3 in 
paragraph (c)— 
■ a. In the heading, by removing 
‘‘items’’ and adding ‘‘products or 
commercial services’’ in its place; and 
■ b. By removing ‘‘as commercial items’’ 
and adding ‘‘as commercial products’’ 
in its place. 

215.404–1 [Amended] 

■ 51. Amend section 215.404–1— 
■ a. In the heading for paragraph (b), by 
removing ‘‘for commercial and 
noncommercial items’’; 
■ b. In paragraph (b)(ii), by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place; and 
■ c. In paragraph (b)(vii), by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service determinations’’ in its place. 

215.404–71–4 [Amended] 

■ 52. Amend section 215.404–71–4 in 
paragraph (g)(3)(i)(A) by removing 
‘‘commercial item lines’’ and adding 
‘‘commercial product lines’’ in its place. 

215.404–71–5 [Amended] 

■ 53. Amend section 215.404–71–5 in 
paragraph (b)(7) by removing 
‘‘commercial items and processes’’ and 
adding ‘‘commercial products or 
commercial services and commercial 
processes’’ in its place. 

215.408 [Amended] 

■ 54. Amend section 215.408— 
■ a. In paragraphs (2)(i)(A)(1) 
introductory text and (2)(i)(A)(2), by 
removing ‘‘DFARS 252.215–7010’’ and 
‘‘commercial items’’ and adding 
‘‘252.215–7010’’ and ‘‘commercial 
products and commercial services’’ in 
their places, respectively; 

■ b. In paragraph (2)(i)(B), by removing 
‘‘DFARS’’; and 
■ c. In paragraphs (2)(ii)(A)(1) 
introductory text, (2)(ii)(A)(2), 
(2)(ii)(A)(3)(i), (3), and (5)(i) 
introductory text, by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

215.570 [Amended] 

■ 55. Amend section 215.570 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 216—TYPES OF CONTRACTS 

216.506–70 [Amended] 

■ 56. Amend section 216.506–70 in 
paragraph (b) by removing ‘‘commercial 
items’’ and adding ‘‘commercial 
products and commercial services’’ in 
its place. 

216.601 [Amended] 

■ 57. Amend section 216.601— 
■ a. In paragraph (d)(i)(B)(3) by 
removing ‘‘noncommercial items’’ and 
adding ‘‘other than commercial 
products or commercial services’’ in its 
place; and 
■ b. In paragraph (e) by removing ‘‘Non- 
Commercial Item’’ and ‘‘non- 
commercial items’’ and adding ‘‘Other 
Than Commercial’’ and ‘‘other than 
commercial products or commercial 
services’’ in their places, respectively. 

PART 217—SPECIAL CONTRACTING 
METHODS 

217.7302 [Amended] 

■ 58. Amend section 217.7302 in 
paragraph (b)(1) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products’’ in its place. 

PART 219—SMALL BUSINESS 
PROGRAMS 

219.270–3 [Amended] 

■ 59. Amend section 219.270–3 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial services’’ in its 
place. 

219.309 [Amended] 

■ 60. Amend section 219.309 in 
paragraph (1) introductory text by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

219.708 [Amended] 

■ 61. Amend section 219.708 in 
paragraphs (b)(1)(A) introductory text 
and (b)(1)(B) by removing ‘‘commercial 
items’’ and adding ‘‘commercial 

products and commercial services’’ in 
its place. 

PART 222—APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITIONS 

222.7403 [Amended] 

■ 62. Amend section 222.7403 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products or 
commercial services’’ in its place. 

222.7405 [Amended] 

■ 63. Amend section 222.7405 by 
removing ‘‘task or delivery orders’’ and 
‘‘commercial items, including 
commercially available off-the-shelf 
items’’ and adding ‘‘task orders or 
delivery orders’’ and ‘‘commercial 
products, including commercially 
available off-the-shelf items, or 
commercial services’’ in their places, 
respectively. 

PART 223—ENVIRONMENT, ENERGY 
AND WATER EFFICIENCY, 
RENEWABLE ENERGY 
TECHNOLOGIES, OCCUPATIONAL 
SAFETY, AND DRUG-FREE 
WORKPLACE 

223.570–2 [Amended] 

■ 64. Amend section 223.570–2 in 
paragraph (b)(1) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

223.7201 [Amended] 

■ 65. Amend section 223.7201 in 
paragraph (b)(1) by removing 
‘‘commercial item’’ and adding 
‘‘commercial product’’ in its place. 

223.7306 [Amended] 

■ 66. Amend section 223.7306 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 225—FOREIGN ACQUISITION 

225.302–6 [Amended] 

■ 67. Amend section 225.302–6 in the 
introductory text by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

225.371–5 [Amended] 

■ 68. Amend section 225.371–5 in 
paragraph (a) introductory text by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

225.372–2 [Amended] 

■ 69. Amend section 225.372–2 in the 
introductory text by removing 
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‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

225.771–5 [Amended] 

■ 70. Amend section 225.771–5 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

225.772–5 [Amended] 

■ 71. Amend section 225.772–5 in 
paragraph (b) by removing ‘‘including 
solicitation’’ and ‘‘commercial items’’ 
and adding ‘‘including solicitations’’ 
and ‘‘commercial products and 
commercial services’’ in their places, 
respectively. 

225.1101 [Amended] 

■ 72. Amend section 225.1101— 
■ a. In paragraphs (1) introductory text, 
(2)(i) introductory text, (5) introductory 
text, (6) introductory text, (9) 
introductory text, and (10)(i) 
introductory text, by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place; and 
■ b. In paragraph (10)(ii)(B), by 
removing ‘‘commercial item’’ and 
‘‘Section’’ and adding ‘‘commercial 
product’’ and ‘‘section’’ in their places, 
respectively. 

225.7002–3 [Amended] 

■ 73. Amend section 225.7002–3 in 
paragraphs (a), (b), and (c) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

225.7003–3 [Amended] 

■ 74. Amend section 225.7003–3— 
■ a. In paragraph (b)(2)(i)(D)(2) by 
removing ‘‘commercial item’’ and 
‘‘subsection’’ and adding ‘‘commercial 
product’’ and ‘‘section’’ in their places, 
respectively; and 
■ b. In paragraph (b)(3) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products’’ in its place. 

225.7003–5 [Amended] 

■ 75. Amend section 225.7003–5— 
■ a. In paragraph (a) introductory text by 
removing ‘‘subsection’’ and adding 
‘‘section’’ in its place; 
■ b. In paragraphs (a)(1) introductory 
text and (a)(2) introductory text by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place; and 
■ c. In paragraph (b) introductory text 
by removing ‘‘commercial items,’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

225.7006–4 [Amended] 

■ 76. Amend section 225.7006–4 in 
paragraphs (a) introductory text and (b) 
introductory text by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

225.7009–3 [Amended] 

■ 77. Amend section 225.7009–3 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place. 

225.7009–5 [Amended] 

■ 78. Amend section 225.7009–5— 
■ a. In the introductory text by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place; and 
■ b. In paragraph (a) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products’’ in its place. 

225.7017–4 [Amended] 

■ 79. Amend section 225.7017–4 in 
paragraphs (a)(1) and (2) and (b) by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

225.7018–5 [Amended] 

■ 80. Amend section 225.7018–5 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

225.7019–4 [Amended] 

■ 81. Amend section 225.7019–4 in 
paragraphs (a) and (b) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

225.7020–5 [Amended] 

■ 82. Amend section 225.7020–5 in 
paragraphs (a) and (b) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

225.7021–1 [Amended] 

■ 83. Amend section 225.7021–1 in the 
definition of ‘‘Covered contract’’ by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

225.7022–5 [Amended] 

■ 84 Amend section 225.7022–5 in 
paragraphs (a) and (b) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products, commercial 
services,’’ in its place. 

225.7202 [Amended] 

■ 85. Amend section 225.7202 by 
removing ‘‘commercial items,’’ and 

adding ‘‘commercial products, 
commercial services,’’ in its place. 

225.7307 [Amended] 

■ 86. Amend section 225.7307 in 
paragraphs (a) and (b) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

225.7501 [Amended] 

■ 87. Amend section 225.7501 in 
paragraph (a)(2)(vi) by removing 
‘‘commercial item’’ and ‘‘Section’’ and 
adding ‘‘commercial product’’ and 
‘‘section’’ in their places, respectively. 

225.7503 [Amended] 

■ 88. Amend section 225.7503 in 
paragraphs (a) introductory text and (b) 
introductory text by removing 
‘‘commercial items or components’’ and 
adding ‘‘commercial products or 
commercial components’’ in its place. 

225.7605 [Amended] 

■ 89. Amend section 225.7605 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

225.7703–4 [Amended] 

■ 90. Amend section 225.7703–4 in 
paragraphs (a), (b), (c) introductory text, 
and (d) by removing ‘‘commercial 
items’’ and adding ‘‘commercial 
products and commercial services’’ in 
its place. 

PART 226—OTHER SOCIOECONOMIC 
PROGRAMS 

226.104 [Amended] 

■ 91. Amend section 226.104 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

226.7203 [Amended] 

■ 92. Amend section 226.7203 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 227—PATENTS, DATA, AND 
COPYRIGHTS 

227.7101 [Amended] 

■ 93. Amend section 227.7101 in 
paragraph (b) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place. 

■ 94. Revise section 227.7102 to read as 
follows: 
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227.7102 Commercial products, 
commercial components, commercial 
services, or commercial processes. 

227.7102–1 [Amended] 

■ 95. Amend section 227.7102–1— 
■ a. In paragraph (a) introductory text by 
removing ‘‘commercial item or process’’ 
and adding ‘‘commercial product, 
commercial service, or commercial 
process’’ in its place; 
■ b. In paragraph (a)(2) by removing 
‘‘commercial items or processes’’ and 
‘‘commercial item’’ and adding 
‘‘commercial products or commercial 
processes’’ and ‘‘commercial product’’ 
in their places, respectively; 
■ c. In paragraph (a)(3) by removing 
‘‘commercial item or process’’ and 
adding ‘‘commercial product, 
commercial service, or commercial 
process’’ in its place; 
■ d. In paragraph (b) introductory text 
by removing ‘‘subsection’’ and adding 
‘‘section’’ in its place; and 
■ e. In paragraphs (b)(1) and (2) by 
removing ‘‘commercial items or 
processes’’ and adding ‘‘commercial 
products, commercial services, or 
commercial processes’’ in its place. 

227.7102–2 [Amended] 

■ 96. Amend section 227.7102–2 in 
paragraph (a) by removing ‘‘Commercial 
Items’’, ‘‘commercial items or 
processes’’, and ‘‘commercial items’’ 
and adding ‘‘Commercial Products and 
Commercial Services’’, ‘‘commercial 
products, commercial services, or 
commercial processes’’, and 
‘‘commercial products’’ in their places, 
respectively. 

227.7102–3 [Amended] 

■ 97. Amend section 227.7102–3— 
■ a. In the section heading by removing 
‘‘challenge’’ and adding ‘‘challenge,’’ in 
its place; and 
■ b. By removing ‘‘commercial items’’ 
and adding ‘‘commercial products or 
commercial services’’ in its place. 
■ 98. Amend section 227.7102–4— 
■ a. By revising paragraph (a)(1); 
■ b. In paragraph (a)(2) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place; 
■ c. In paragraph (b) by removing 
‘‘Noncommercial Items’’ and 
‘‘commercial item’’ and adding ‘‘Other 
Than Commercial Products and 
Commercial Services’’ and ‘‘commercial 
product or commercial service’’ in their 
places, respectively; and 
■ d. In paragraph (c) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

The revision reads as follows: 

227.7102–4 Contract clauses. 
(a)(1) Except as provided in paragraph 

(b) of this section, use the clause at 
252.227–7015, Technical Data— 
Commercial Products and Commercial 
Services, in solicitations and contracts, 
including solicitations and contracts 
using FAR part 12 procedures for the 
acquisition of commercial products and 
commercial services, when the 
contractor will be required to deliver 
technical data pertaining to commercial 
products, commercial components, 
commercial services, or commercial 
processes. 
* * * * * 
■ 99. Revise section 227.7103 to read as 
follows: 

227.7103 Other than commercial products, 
commercial services, or commercial 
processes. 

227.7103–3 [Amended] 

■ 100. Amend section 227.7103–3— 
■ a. In the section heading by removing 
‘‘reproduction’’ and adding 
‘‘reproduction,’’ in its place; and 
■ b. In paragraph (b) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place. 

227.7103–5 [Amended] 

■ 101. Amend section 227.7103–5 in the 
introductory text by removing 
‘‘Noncommercial Items’’ and 
‘‘subsection’’ and adding ‘‘Other Than 
Commercial Products and Commercial 
Services’’ and ‘‘section’’ in their places, 
respectively. 
■ 102. Amend section 227.7103–6— 
■ a. By revising paragraph (a); and 
■ b. In paragraphs (b)(1) introductory 
text and (b)(2) by removing ‘‘commercial 
items’’ and adding ‘‘commercial 
products and commercial services’’ in 
its place. 

The revision reads as follows: 

227.7103–6 Contract clauses. 
(a) Use the clause at 252.227–7013, 

Rights in Technical Data—Other Than 
Commercial Products and Commercial 
Services, in solicitations and contracts, 
including solicitations and contracts 
using FAR part 12 procedures for the 
acquisition of commercial products and 
commercial services, when the 
successful offeror(s) will be required to 
deliver to the Government technical 
data pertaining to other than 
commercial products or commercial 
services, or pertaining to commercial 
products or commercial services for 
which the Government will have paid 
for any portion of the development costs 
(in which case the clause at 252.227– 
7013 will govern the technical data 

pertaining to any portion of a 
commercial product or commercial 
service that was developed in any part 
at Government expense, and the clause 
at 252.227–7015 will govern the 
technical data pertaining to any portion 
of a commercial product or commercial 
service that was developed exclusively 
at private expense). Do not use the 
clause when the only deliverable items 
are computer software or computer 
software documentation (see 227.72), 
commercial products or commercial 
services developed exclusively at 
private expense (see 227.7102–4), 
existing works (see 227.7105), special 
works (see 227.7106), or when 
contracting under the Small Business 
Innovation Research Program (see 
227.7104). Except as provided in 
227.7107–2, do not use the clause in 
architect-engineer and construction 
contracts. 
* * * * * 

227.7103–9 [Amended] 

■ 103. Amend section 227.7103–9 in 
paragraph (a)(1) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place. 

227.7103–10 [Amended] 

■ 104. Amend section 227.7103–10 in 
paragraphs (a)(3) and (b) introductory 
text by removing ‘‘Noncommercial 
Items’’ and adding ‘‘Other Than 
Commercial Products and Commercial 
Services’’ in its place. 

227.7103–11 [Amended] 

■ 105. Amend section 227.7103–11 in 
paragraph (a) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place. 

227.7103–12 [Amended] 

■ 106. Amend section 227.7103–12 in 
paragraph (a)(1) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place. 
■ 107. Amend section 227.7103–13— 
■ a. By revising paragraph (c)(2); and 
■ b. In paragraph (d)(4) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

The revision reads as follows: 

227.7103–13 Government right to review, 
verify, challenge, and validate asserted 
restrictions. 

* * * * * 
(c) * * * 
(2) Commercial products and 

commercial services—presumption 
regarding development exclusively at 
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private expense. 10 U.S.C. 3772(a)(1) 
and 3784 establish a presumption and 
procedures regarding validation of 
asserted restrictions for technical data 
related to commercial products or 
commercial services on the basis of 
development exclusively at private 
expense. Contracting officers shall 
presume that a commercial product or 
commercial service was developed 
exclusively at private expense whether 
or not a contractor or subcontractor 
submits a justification in response to a 
challenge notice. The contracting officer 
shall not challenge a contractor’s 
assertion that a commercial product or 
commercial service was developed 
exclusively at private expense unless 
the Government can specifically state 
the reasonable grounds to question the 
validity of the assertion. The challenge 
notice shall include sufficient 
information to reasonably demonstrate 
that the commercial product or 
commercial service was not developed 
exclusively at private expense. In order 
to sustain the challenge, the contracting 
officer shall provide information 
demonstrating that the commercial 
product or commercial service was not 
developed exclusively at private 
expense. The challenge notice and all 
related correspondence shall be subject 
to handling procedures for classified 
information and controlled unclassified 
information. A contractor’s or 
subcontractor’s failure to respond to the 
challenge notice cannot be the sole basis 
for issuing a final decision denying the 
validity of an asserted restriction. 
* * * * * 

227.7103–15 [Amended] 

■ 108. Amend 227.7103–15— 
■ a. In paragraph (a) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place; 
■ b. In paragraph (c) introductory text 
by removing ‘‘non-commercial items’’ 
and adding ‘‘other than commercial 
products or commercial services’’ in its 
place; and 
■ c. In paragraphs (c)(1) and (d) by 
removing ‘‘Noncommercial Items’’ and 
adding ‘‘Other Than Commercial 
Products and Commercial Services’’ in 
its place. 

227.7103–16 [Amended] 

■ 109. Amend section 227.7103–16 in 
paragraph (b) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place. 

227.7103–17 [Amended] 

■ 110. Amend section 227.7103–17 in 
paragraph (a) by removing 

‘‘Noncommercial Items’’ and ‘‘release 
or’’ and adding ‘‘Other Than 
Commercial Products and Commercial 
Services’’ and ‘‘release, or’’ in their 
places, respectively. 

227.7104 [Amended] 

■ 111. Amend section 227.7104 in 
paragraph (a) by removing 
‘‘Noncommercial Technical’’ and 
adding ‘‘Other Than Commercial 
Technical’’ in its place. 

227.7105–2 [Amended] 

■ 112. Amend section 227.7105–2 in 
paragraph (a) introductory text by 
removing ‘‘Noncommercial Items’’ and 
adding ‘‘Other Than Commercial 
Products and Commercial Services’’ in 
its place. 

227.7106 [Amended] 

■ 113. Amend section 227.7106 in 
paragraph (a)(1) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place. 

227.7201 [Amended] 

■ 114. Amend section 227.7201 in 
paragraph (b) by removing ‘‘Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation’’ and adding ‘‘Rights in 
Other Than Commercial Computer 
Software and Other Than Commercial 
Computer Software Documentation’’ in 
its place. 
■ 115. Revise section 227.7203 to read 
as follows: 

227.7203 Other than commercial computer 
software and other than commercial 
computer software documentation. 

227.7203–2 [Amended] 

■ 116. Amend section 227.7203–2 in the 
section heading by removing 
‘‘noncommercial’’ and adding ‘‘other 
than commercial’’ in its place. 

227.7203–3 [Amended] 

■ 117. Amend section 227.7203–3— 
■ a. In the section heading by removing 
‘‘reproduction’’ and adding 
‘‘reproduction,’’ in its place; and 
■ b. In paragraph (a) by removing 
‘‘Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation’’ and adding 
‘‘Rights in Other Than Commercial 
Computer Software and Other Than 
Commercial Computer Software 
Documentation’’ in its place. 

227.7203–4 [Amended] 

■ 118. Amend section 227.7203–4 in 
paragraph (b) by removing ‘‘Rights in 
Noncommercial Computer Software and 

Noncommercial Computer Software 
Documentation’’ and adding ‘‘Rights in 
Other Than Commercial Computer 
Software and Other Than Commercial 
Computer Software Documentation’’ in 
its place. 

227.7203–5 [Amended] 

■ 119. Amend section 227.7203–5— 
■ a. In the introductory text by 
removing ‘‘Rights in Noncommercial 
Computer Software and Noncommercial 
Computer Software Documentation’’ 
and ‘‘subsection’’ and adding ‘‘Rights in 
Other Than Commercial Computer 
Software and Other Than Commercial 
Computer Software Documentation’’ 
and ‘‘section’’ in their places, 
respectively; and 
■ b. In paragraph (c)(1) by removing 
‘‘noncommercial’’ and adding ‘‘other 
than commercial’’ in its place. 

227.7203–6 [Amended] 

■ 120. Amend section 227.7203–6— 
■ a. In paragraph (a)(1) by removing 
‘‘Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation’’, ‘‘commercial 
items’’, and ‘‘(see 227.7104),’’ and 
adding ‘‘Rights in Other Than 
Commercial Computer Software and 
Other Than Commercial Computer 
Software Documentation’’, ‘‘commercial 
products, commercial services’’, and 
‘‘(see 227.7104).’’ in their places, 
respectively; and 
■ b. In paragraph (f) by removing 
‘‘noncommercial’’ and adding ‘‘other 
than commercial’’ in its place. 

227.7203–9 [Amended] 

■ 121. Amend section 227.7203–9— 
■ a. In paragraph (a)(1) by removing 
‘‘Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation’’ and adding 
‘‘Rights in Other Than Commercial 
Computer Software and Other Than 
Commercial Computer Software 
Documentation’’ in its place; and 
■ b. In paragraph (a)(2) by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place. 

227.7203–10 [Amended] 

■ 122. Amend section 227.7203–10 in 
paragraphs (a)(3) and (b) introductory 
text by removing ‘‘Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation’’ and adding ‘‘Rights in 
Other Than Commercial Computer 
Software and Other Than Commercial 
Computer Software Documentation’’ in 
its place. 
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227.7203–11 [Amended] 

■ 123. Amend section 227.7203–11 in 
paragraph (a) by removing ‘‘Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation’’ and adding ‘‘Rights in 
Other Than Commercial Computer 
Software and Other Than Commercial 
Computer Software Documentation’’ in 
its place. 

227.7203–12 [Amended] 

■ 124. Amend section 227.7203–12 in 
paragraph (a)(1) by removing ‘‘Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation’’ and adding ‘‘Rights in 
Other Than Commercial Computer 
Software and Other Than Commercial 
Computer Software Documentation’’ in 
its place. 

227.7203–15 [Amended] 

■ 125. Amend section 227.7203–15 in 
paragraphs (c)(1) and (d) by removing 
‘‘Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation’’ and adding 
‘‘Rights in Other Than Commercial 
Computer Software and Other Than 
Commercial Computer Software 
Documentation’’ in its place. 

227.7203–16 [Amended] 

■ 126. Amend section 227.7203–16 in 
paragraph (b) by removing ‘‘Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation’’ and adding ‘‘Rights in 
Other Than Commercial Computer 
Software and Other Than Commercial 
Computer Software Documentation’’ in 
its place. 

227.7203–17 [Amended] 

■ 127. Amend section 227.7203–17 in 
paragraph (a) by removing ‘‘Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation’’ and adding ‘‘Rights in 
Other Than Commercial Computer 
Software and Other Than Commercial 
Computer Software Documentation’’ in 
its place. 

227.7205 [Amended] 

■ 128. Amend section 227.7205 in 
paragraph (a)(1) by removing ‘‘Rights in 
Noncommercial Computer Software and 
Noncommercial Computer Software 
Documentation’’ and adding ‘‘Rights in 
Other Than Commercial Computer 
Software and Other Than Commercial 
Computer Software Documentation’’ in 
its place. 

PART 232—CONTRACT FINANCING 

232.009–2 [Amended] 

■ 129. Amend section 232.009–2 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 
■ 130. Revise the heading for subpart 
232.1 to read as follows: 

Subpart 232.1—Financing for Other 
Than a Commercial Purchase 

■ 131. Revise the heading for subpart 
232.2 to read as follows: 

Subpart 232.2—Commercial Product 
and Commercial Service Purchase 
Financing 

232.206 [Amended] 

■ 132. Amend section 232.206— 
■ a. In paragraph (f) introductory text by 
removing ‘‘commercial item’’ and 
adding ‘‘commercial product and 
commercial service’’ in its place; and 
■ b. In the heading for paragraph (g) by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 
■ 133. Revise the heading for subpart 
232.4 to read as follows: 

Subpart 232.4—Advance Payments for 
Other Than Commercial Acquisitions 

232.908 [Amended] 

■ 134. Amend section 232.908 by 
removing ‘‘commercial items’’ and 
‘‘Commercial Items’’ and adding 
‘‘commercial products and commercial 
services’’ and ‘‘Commercial Products 
and Commercial Services’’ in their 
places, respectively. 

232.1110 [Amended] 

■ 135. Amend section 232.1110 in the 
introductory text by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

232.7004 [Amended] 

■ 136. Amend section 232.7004— 
■ a. In paragraph (a) by removing 
‘‘contract or task or delivery order’’ and 
‘‘commercial items’’ and adding 
‘‘contract, task order, or delivery order’’ 
and ‘‘commercial products and 
commercial services’’ in their places, 
respectively; and 
■ b. In paragraph (b), by removing 
‘‘contracts or task or delivery orders’’ 
and ‘‘commercial items’’ and adding 
‘‘contracts, task orders, or delivery 
orders’’ and ‘‘commercial products and 
commercial services’’ in their places, 
respectively. 

232.7102 [Amended] 

■ 137. Amend section 232.7102 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 234—MAJOR SYSTEM 
ACQUISITION 

■ 138. Revise the heading for subpart 
234.70 to read as follows: 

Subpart 234.70—Acquisition of Major 
Weapon Systems as Commercial 
Products 

234.7000 [Amended] 

■ 139. Amend section 234.7000 in 
paragraph (b) by removing ‘‘commercial 
item’’ and adding ‘‘commercial 
product’’ in its place. 

234.7002 [Amended] 

■ 140. Amend section 234.7002— 
■ a. In paragraph (a)(1) introductory text 
by removing ‘‘commercial item’’ and 
‘‘commercial items’’ and adding 
‘‘commercial product’’ and ‘‘commercial 
products’’ in their places, respectively; 
■ b. In paragraph (a)(1)(i)(A) by 
removing ‘‘commercial item’’ and 
adding ‘‘commercial product’’ in its 
place; 
■ c. In paragraph (b) introductory text 
by removing ‘‘commercial item’’ and 
‘‘commercial items’’ and adding 
‘‘commercial product’’ and ‘‘commercial 
products’’ in their places, respectively; 
■ d. In paragraph (b)(1) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products’’ in its place; 
■ e. In paragraph (b)(2) by removing 
‘‘commercial item’’ and adding 
‘‘commercial product’’ in its place; 
■ f. In paragraph (c)(1) introductory text 
by removing ‘‘commercial item’’ and 
adding ‘‘commercial product’’ in its 
place; 
■ g. In paragraphs (c)(1)(i)(A) and (B) by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place; 
■ h. In paragraph (c)(1)(ii) by removing 
‘‘commercial item’’ and adding 
‘‘commercial product’’ in its place; 
■ i. In paragraph (d)(1) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products’’ in its place; and 
■ j. In paragraph (d)(5) by removing 
‘‘commercial item’’ and ‘‘item’’ adding 
‘‘commercial product’’ in their places, 
respectively. 

PART 237—SERVICE CONTRACTING 

237.171–4 [Amended] 

■ 141. Amend section 237.171–4 in the 
introductory text by removing 
‘‘commercial items’’ and adding 
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‘‘commercial products and commercial 
services’’ in its place. 

237.173–5 [Amended] 

■ 142. Amend section 237.173–5 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

237.270 [Amended] 

■ 143. Amend section 237.270 in 
paragraphs (e)(3) and (4) introductory 
text by removing ‘‘commercial items’’ 
and adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 239—ACQUISITION OF 
INFORMATION TECHNOLOGY 

239.101 [Amended] 

■ 144. Amend section 239.101 in 
paragraph (1) by removing ‘‘commercial 
items’’ and adding ‘‘commercial 
products or commercial services’’ in its 
place. 

239.7306 [Amended] 

■ 145. Amend section 239.7306 in 
paragraphs (a) and (b) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

239.7604 [Amended] 

■ 146. Amend section 239.7604 in 
paragraphs (a) and (b) by removing 
‘‘commercial item’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

PART 242—CONTRACT 
ADMINISTRATION AND AUDIT 
SERVICES 

242.7200 [Amended] 

■ 147. Amend section 242.7200 by 
removing from paragraph (b)(1) 
introductory text ‘‘commercial items’’ 
and adding ‘‘commercial products or 
commercial services’’ in its place. 

242.7204 [Amended] 

■ 148. Amend section 242.7204 in the 
introductory text by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

PART 243—CONTRACT 
MODIFICATIONS 

243.205–71 [Amended] 

■ 149. Amend section 242.205–71 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 244—SUBCONTRACTING 
POLICIES AND PROCEDURES 

244.303 [Amended] 

■ 150. Amend section 244.303 in 
paragraph (a) by removing ‘‘commercial 
item’’ and ‘‘definition of ‘‘commercial 
item’’ in FAR 2.101’’ and adding 
‘‘commercial product or commercial 
service’’ and ‘‘definition of ‘‘commercial 
product’’ or ‘‘commercial service’’ in 
FAR 2.101’’ in their places, respectively. 
■ 151. Revise the heading for subpart 
244.4 to read as follows: 

Subpart 244.4—Subcontracts for 
Commercial Products, Commercial 
Services, and Commercial 
Components 

244.402 [Amended] 

■ 152. Amend section 244.402— 
■ a. In paragraph (a) by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service’’ in its place; and 
■ b. In paragraph (S–70) by removing 
‘‘commercial items’’ and ‘‘commercial 
item’’ and adding ‘‘commercial 
products’’ and ‘‘commercial product’’ in 
their places, respectively. 

244.403 [Amended] 

■ 153. Amend section 244.403 by 
removing ‘‘Commercial Items’’ and 
‘‘commercial items’’ and adding 
‘‘Commercial Products and Commercial 
Services’’ and ‘‘commercial products 
and commercial services’’ in their 
places, respectively. 

PART 245—GOVERNMENT PROPERTY 

■ 154. Amend section 245.102— 
■ a. By revising the introductory text; 
and 
■ b. In paragraph (4)(ii)(C) introductory 
text by removing ‘‘commercial item’’ 
and adding ‘‘commercial product’’ in its 
place. 

The revision reads as follows: 

245.102 Policy. 
See the policy guidance at PGI 

245.102–70. 
* * * * * 

PART 246—QUALITY ASSURANCE 

246.270–4 [Amended] 

■ 155. Amend section 246.270–4 by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

246.370 [Amended] 

■ 156. Amend section 246.370 in 
paragraph (a) introductory text by 
removing ‘‘commercial items’’ and 

adding ‘‘commercial products and 
commercial services’’ in its place. 

246.704 [Amended] 

■ 157. Amend section 246.704 in 
paragraph (1)(i) by removing 
‘‘Commercial items’’ and adding 
‘‘Commercial products or commercial 
services’’ in its place. 

246.706 [Amended] 

■ 158. Amend section 246.706 in 
paragraph (b)(5) by removing ‘‘non- 
commercial items’’ and adding ‘‘other 
than commercial products’’ in its place. 

246.870–3 [Amended] 

■ 159. Amend section 246.870–3 in 
paragraph (b) introductory text by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 247—TRANSPORTATION 

247.207 [Amended] 

■ 160. Amend section 247.207 in 
paragraphs (1) and (2) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

247.574 [Amended] 

■ 161. Amend section 247.574— 
■ a. In paragraphs (a)(1) introductory 
text and (b) introductory text by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place; 
■ b. In paragraphs (b)(1) introductory 
text and (b)(2) and (3) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products’’ in its place; and 
■ c. In paragraphs (c), (d), and (e) by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products and 
commercial services’’ in its place. 

PART 252—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

■ 162. Amend section 252.203–7001— 
■ a. By revising the clause date; and 
■ b. In paragraph (g) by— 
■ i. Adding a heading; and 
■ ii. Removing ‘‘commercial items or 
components’’ and adding ‘‘commercial 
products, commercial services, or 
commercial components’’ in its place. 

The revision and addition read as 
follows: 

252.203–7001 Prohibition on Persons 
Convicted of Fraud or Other Defense- 
Contract-Related Felonies. 

* * * * * 
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Prohibition on Persons Convicted of 
Fraud or Other Defense-Contract- 
Related Felonies (Jan 2023) 

* * * * * 
(g) Subcontracts. * * * 

* * * * * 
■ 163. Amend section 252.203–7004— 
■ a. By revising the clause date; and 
■ b. In paragraph (d) by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service’’ in its place. 

The revision reads as follows: 

252.203–7004 Display of Hotline Posters. 
* * * * * 

Display of Hotline Posters (Jan 2023) 

* * * * * 
■ 164. Amend section 252.204–7004— 
■ a. By revising the clause heading and 
the clause date; and 
■ b. In paragraph (d) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

The revisions read as follows: 

252.204–7004 Antiterrorism Awareness 
Training for Contractors. 
* * * * * 

Antiterrorism Awareness Training for 
Contractors (Jan 2023) 

* * * * * 
■ 165. Amend section 252.204–7009— 
■ a. By revising the section heading and 
clause date; 
■ b. In paragraph (a), in the definition of 
‘‘Technical information’’, by removing 
‘‘Noncommercial Items’’ and adding 
‘‘Other Than Commercial Products and 
Commercial Services’’ in its place; and 
■ c. In paragraph (c) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products and commercial 
services’’ in its place. 

The revisions read as follows: 

252.204–7009 Limitations on the Use or 
Disclosure of Third-Party Contractor 
Reported Cyber Incident Information. 
* * * * * 

Limitations on the Use or Disclosure of 
Third-Party Contractor Reported Cyber 
Incident Information (Jan 2023) 

* * * * * 
■ 166. Amend section 252.204–7012— 
■ a. By revising the section heading; 
■ b. In the introductory text by 
removing ‘‘204.7304c’’ and adding 
‘‘204.7304(c)’’ in its place; 
■ c. By revising the clause date; 
■ d. In paragraph (a), in the definition 
of ‘‘Technical information’’, by 
removing ‘‘Noncommercial Items’’ and 
adding ‘‘Other Than Commercial 
Products and Commercial Services’’ in 
its place; and 

■ e. In paragraph (m)(1) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

The revisions read as follows: 

252.204–7012 Safeguarding Covered 
Defense Information and Cyber Incident 
Reporting. 

* * * * * 

Safeguarding Covered Defense 
Information and Cyber Incident 
Reporting (Jan 2023) 

* * * * * 
■ 167. Amend section 252.204–7014— 
■ a. By revising the clause date; and 
■ b. In paragraph (f) by— 
■ i. Revising the heading; and 
■ ii. Removing ‘‘commercial items’’ and 
adding ‘‘commercial products or 
commercial services’’ in its place. 

The revisions read as follows: 

252.204–7014 Limitations on the Use or 
Disclosure of Information by Litigation 
Support Contractors. 

* * * * * 

Limitations on the Use or Disclosure of 
Information by Litigation Support 
Contractors (Jan 2023) 

* * * * * 
(f) Subcontracts. * * * 

* * * * * 
■ 168. Amend section 252.204–7015— 
■ a. By revising the clause date; and 
■ b. In paragraph (c) by— 
■ i. Revising the heading; and 
■ ii. Removing ‘‘commercial items’’ and 
adding ‘‘commercial products or 
commercial services’’ in its place. 

The revisions read as follows: 

252.204–7015 Notice of Authorized 
Disclosure of Information for Litigation 
Support. 

* * * * * 

Notice of Authorized Disclosure of 
Information for Litigation Support (Jan 
2023) 

* * * * * 
(c) Subcontracts. * * * 

* * * * * 
■ 169. Amend section 252.204–7018— 
■ a. By revising the clause date; and 
■ b. In paragraph (e) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

The revision reads as follows: 

252.204–7018 Prohibition on the 
Acquisition of Covered Defense 
Telecommunications Equipment or 
Services. 

* * * * * 

Prohibition on the Acquisition of 
Covered Defense Telecommunications 
Equipment or Services (Jan 2023) 

* * * * * 
■ 170. Amend section 252.204–7020— 
■ a. By revising the clause date; and 
■ b. In paragraph (g)(1) by removing 
‘‘commercial items’’ and ‘‘COTS’’ and 
adding ‘‘commercial products or 
commercial services’’ and 
‘‘commercially available off-the-shelf’’ 
in their places, respectively. 

The revision reads as follows: 

252.204–7020 NIST SP 800–171 DoD 
Assessment Requirements. 

* * * * * 

NIST SP 800–171 DOD Assessment 
Requirements (Jan 2023) 

* * * * * 
■ 171. Amend section 252.204–7021— 
■ a. By revising the clause date; and 
■ b. In paragraph (c)(1), by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

The revision reads as follows: 

252.204–7021 Contractor Compliance with 
the Cybersecurity Maturity Model 
Certification Level Requirement. 

* * * * * 

Contractor Compliance With the 
Cybersecurity Maturity Model 
Certification Level Requirement (Jan 
2023) 

* * * * * 
■ 172. Amend section 252.211–7003— 
■ a. By revising the section heading and 
clause date; and 
■ b. In paragraph (g) by removing ‘‘by 
contract any items’’ and ‘‘commercial 
items’’ and adding ‘‘by subcontract any 
item(s)’’ and ‘‘commercial products or 
commercial services’’ in their places, 
respectively. 

The revisions read as follows: 

252.211–7003 Item Unique Identification 
and Valuation. 

* * * * * 

Item Unique Identification and 
Valuation (Jan 2023) 

* * * * * 
■ 173. Amend section 252.215–7009 by 
revising the section heading, the date of 
the provision, and item 18 of the table 
to read as follows: 

252.215–7009 Proposal Adequacy 
Checklist. 

* * * * * 

Proposal Adequacy Checklist (Jan 2023) 

* * * * * 
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PROPOSAL ADEQUACY CHECKLIST 

References Submission item Proposal page 
No. 

If not provided 
EXPLAIN 
(may use 

continuation 
pages) 

* * * * * * * 
18. FAR 52.215–20 FAR 2.101, 

‘‘commercial product’’ or ‘‘com-
mercial service’’.

Has the offeror submitted an exception to the submission of certified 
cost or pricing data for commercial products proposed either at the 
prime or subcontractor level, in accordance with provision 52.215– 
20?.

a. Has the offeror specifically identified the type of commercial 
product claim (FAR 2.101 ‘‘commercial product’’ definition, and 
the basis on which the commercial product meets the definition?.

b. For modified commercial products (FAR 2.101 ‘‘commercial 
product’’ definition; did the offeror classify the modification(s) as 
either—.

i. A modification of a type customarily available in the commer-
cial marketplace (paragraph (3)(i)); or.

ii. A minor modification (paragraph (3)(ii)) of a type not cus-
tomarily available in the commercial marketplace made to 
meet Federal Government requirements not exceeding the 
thresholds in FAR 15.403–1(c)(3)(iii)(B)?.

c. For proposed commercial products ‘‘of a type’’, or ‘‘evolved’’ or 
modified (FAR 2.101 ‘‘commercial product’’ definition), did the 
contractor provide a technical description of the differences be-
tween the proposed item and the comparison item(s)?.

* * * * * * * 

* * * * * 
■ 174. Amend section 252.215–7010— 
■ a. By revising the provision date and 
paragraph (b)(1)(ii) introductory text; 
■ b. In paragraph (b)(1)(ii)(A) by 
removing ‘‘items’’ and adding ‘‘products 
or services’’ in its place; and 
■ c. In the Alternate I provision— 
■ i. By revising the provision date and 
paragraph (b)(1)(ii) introductory text; 
and 
■ ii. In paragraph (b)(1)(ii)(A) by 
removing ‘‘items’’ and adding ‘‘products 
or services’’ in its place. 

The revisions read as follows: 

252.215–7010 Requirements for Certified 
Cost or Pricing Data and Data Other Than 
Certified Cost or Pricing Data. 

* * * * * 

Requirements for Certified Cost or 
Pricing Data and Data Other Than 
Certified Cost or Pricing Data—Basic 
(Jan 2023) 

* * * * * 
(b) * * * 
(1) * * * 
(ii) Commercial product or 

commercial service exception. For a 
commercial product or commercial 
service exception, the Offeror shall 
submit, at a minimum, information that 
is adequate for evaluating the 
reasonableness of the price for this 
acquisition, including prices at which 
the same product or service or similar 
products or services have been sold in 

the commercial market. Such 
information shall include— 
* * * * * 

Requirements for Certified Cost or 
Pricing Data and Data Other Than 
Certified Cost or Pricing Data— 
Alternate I (Jan 2023) 

* * * * * 
(b) * * * 
(1) * * * 
(ii) Commercial product or 

commercial service exception. For a 
commercial product or commercial 
service exception, the Offeror shall 
submit, at a minimum, information that 
is adequate for evaluating the 
reasonableness of the price for this 
acquisition, including prices at which 
the same product or service or similar 
products or services have been sold in 
the commercial market. Such 
information shall include— 
* * * * * 

■ 175. Amend section 252.215–7013 
by— 
■ a. Revising the provision date; and 
■ b. Removing ‘‘commercial items’’ and 
‘‘commercial item’’ and adding 
‘‘commercial products or commercial 
services’’ and ‘‘commercial product or 
commercial service’’ in their places, 
respectively. 

The revision reads as follows: 

252.215–7013 Supplies and Services 
Provided by Nontraditional Defense 
Contractors. 

* * * * * 

Supplies and Services Provided by 
Nontraditional Defense Contractors 
(Jan 2023) 

* * * * * 

■ 176. Amend section 252.216–7000— 
■ a. By revising the section heading and 
clause date; and 
■ b. In paragraph (a), in the definition of 
‘‘Established price’’, by removing 
‘‘commercial item’’ and adding 
‘‘commercial product’’ in its place. 

The revisions read as follows: 

252.216–7000 Economic Price 
Adjustment—Basic Steel, Aluminum, Brass, 
Bronze, or Copper Mill Products. 

* * * * * 

Economic Price Adjustment—Basic 
Steel, Aluminum, Brass, Bronze, or 
Copper Mill Products (Jan 2023) 

* * * * * 

■ 177. Amend section 252.216–7001— 
■ a. By revising the section heading and 
clause date; and 
■ b. In paragraph (a), in the definition of 
‘‘Established price’’, paragraph (1) by 
removing ‘‘commercial item’’ and 
adding ‘‘commercial product’’ in its 
place. 

The revisions read as follows: 
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252.216–7001 Economic Price 
Adjustment–Nonstandard Steel Items. 

* * * * * 

Economic Price Adjustment— 
Nonstandard Steel Items (Jan 2023) 

* * * * * 
■ 178. Amend section 252.216–7002 by 
revising the section heading, provision 
heading, and provision date to read as 
follows: 

252.216–7002 Alternate A, Time-and- 
Materials/Labor-Hour Proposal 
Requirements—Other Than Commercial 
Acquisition with Adequate Price 
Competition. 

* * * * * 

Alternate A, Time-and-Materials/Labor- 
Hour Proposal Requirements—Other 
Than Commercial Acquisition With 
Adequate Price Competition (Jan 2023) 

* * * * * 
■ 179. Amend section 252.217–7026— 
■ a. By revising the provision date; 
■ b. In paragraph (b)(2) by removing 
‘‘list ‘‘none.’’’’ and adding ‘‘list 
‘‘none’’.’’ in its place; and 
■ c. In paragraph (b)(3) by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service’’ in its place. 

The revision reads as follows: 

252.217–7026 Identification of Sources of 
Supply. 

* * * * * 

Identification of Sources of Supply (Jan 
2023) 

* * * * * 
■ 180. Amend section 252.222–7006— 
■ a. By revising the clause date; and 
■ b. In paragraph (a), in the definition of 
‘‘Covered subcontractor’’, by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

The revision reads as follows: 

252.222–7006 Restrictions on the Use of 
Mandatory Arbitration Agreements. 

* * * * * 

Restrictions on the Use of Mandatory 
Arbitration Agreements (Jan 2023) 

* * * * * 
■ 181. Amend section 252.223–7008— 
■ a. By revising the clause date; and 
■ b. In paragraph (d) by removing 
‘‘commercial items’’ and ‘‘supplies,,’’ 
and adding ‘‘commercial products or 
commercial services’’ and ‘‘supplies,’’ in 
their places, respectively. 

The revision reads as follows: 

252.223–7008 Prohibition of Hexavalent 
Chromium. 

* * * * * 

Prohibition of Hexavalent Chromium 
(Jan 2023) 

* * * * * 
■ 182. Amend section 252.225–7001— 
■ a. By revising the clause date; 
■ b. In paragraph (a), in the definition of 
‘‘Commercially available off-the-shelf 
(COTS) item’’, paragraph (1)(i) by 
removing ‘‘commercial item’’ and 
‘‘ ‘‘commercial item’’ ’’ and adding 
‘‘commercial product’’ and 
‘‘ ‘‘commercial product’’ ’’ in their 
places, respectively; and 
■ c. In the Alternate I clause— 
■ i. By revising the clause date; and 
■ ii. In paragraph (a), in the definition 
of ‘‘Commercially available off-the-shelf 
(COTS) item’’, paragraph (1)(i) by 
removing ‘‘commercial item’’ and 
‘‘ ‘‘commercial item’’ ’’ and adding 
‘‘commercial product’’ and 
‘‘ ‘‘commercial product’’ ’’ in their 
places, respectively. 

The revisions read as follows: 

252.225–7001 Buy American and Balance 
of Payments Program. 

* * * * * 

Buy American and Balance of 
Payments Program—Basic (Jan 2023) 

* * * * * 

Buy American and Balance of 
Payments Program—Alternate I(Jan 
2023) 

* * * * * 
■ 183. Amend section 252.225–7009— 
■ a. By revising the clause date; 
■ b. In paragraph (a), in the definition of 
‘‘Commercially available off-the-shelf 
item’’, paragraph (i)(A), by removing 
‘‘commercial item’’ and ‘‘ ‘‘commercial 
item’’ ’’ and adding ‘‘commercial 
product’’ and ‘‘ ‘‘commercial product’’ ’’ 
in their places, respectively; 
■ c. In paragraph (c)(2)(i)(D)(2) by 
removing ‘‘commercial item’’ and 
adding ‘‘commercial product’’ in its 
place; 
■ d. In paragraph (c)(3) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products’’ in its place; and 
■ e. In paragraph (e)(2) introductory text 
by removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place. 

The revision reads as follows: 

252.225–7009 Restriction on Acquisition 
of Certain Articles Containing Specialty 
Metals. 

* * * * * 

Restriction on Acquisition of Certain 
Articles Containing Specialty Metals 
(Jan 2023) 

* * * * * 
■ 184. Amend section 252.225–7016— 

■ a. By revising the section heading and 
clause date; 
■ b. In paragraph (c)(1) by removing ‘‘a 
noncommercial end product’’ and 
adding ‘‘an other than commercial end 
product’’ in its place; 
■ c. In paragraph (c)(2) by removing 
‘‘noncommercial components’’ and ‘‘a 
noncommercial end product’’ and 
adding ‘‘other than commercial 
components’’ and ‘‘an other than 
commercial end product’’ in their 
places, respectively; 
■ d. In paragraph (f) introductory text by 
adding a heading; and 
■ e. In paragraph (f)(1) by removing 
‘‘items’’ and adding ‘‘products’’ in its 
place. 

The revisions and addition read as 
follows: 

252.225–7016 Restriction on Acquisition 
of Ball and Roller Bearings. 

* * * * * 

Restriction on Acquisition of Ball and 
Roller Bearings (Jan 2023) 

* * * * * 
(f) Subcontracts. * * * 

* * * * * 
■ 185. Amend section 252.225–7021— 
■ a. By revising the section heading and 
clause date; 
■ b. In paragraph (a), in the definition of 
‘‘Commercially available off-the-shelf 
(COTS) item’’, paragraph (1)(i) by 
removing ‘‘commercial item’’ and 
‘‘ ‘‘commercial item’’ ’’ and adding 
‘‘commercial product’’ and 
‘‘ ‘‘commercial product’’ ’’ in their 
places, respectively; and 
■ c. In the Alternate II clause— 
■ i. By revising the clause date; and 
■ ii. In paragraph (a), in the definition 
of ‘‘Commercially available off-the-shelf 
(COTS) item’’, paragraph (1)(i) by 
removing ‘‘commercial item’’ and 
‘‘commercial item’’ and adding 
‘‘commercial product’’ and 
‘‘ ‘‘commercial product’’ ’’ in their 
places, respectively. 

The revisions read as follows: 

252.225–7021 Trade Agreements. 

* * * * * 

Trade Agreements—Basic (Jan 2023) 

* * * * * 

Trade Agreements—Alternate II (Jan 
2023) 

* * * * * 
■ 186. Amend section 252.225–7036— 
■ a. By revising the clause date; 
■ b. In paragraph (a), in the definition of 
‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
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‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; 
■ c. In the Alternate I clause— 
■ i. By revising the clause date; and 
■ ii. In paragraph (a), in the definition 
of ‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; 
■ d. In the Alternate II clause— 
■ i. By revising the clause date; and 
■ ii. In paragraph (a), in the definition 
of ‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; 
■ e. In the Alternate III clause— 
■ i. By revising the clause date; and 
■ ii. In paragraph (a), in the definition 
of ‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; 
■ f. In the Alternate IV clause— 
■ i. By revising the clause date; and 
■ ii. In paragraph (a), in the definition 
of ‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; and 
■ g. In the Alternate V clause— 
■ i. By revising the clause date; and 
■ ii. In paragraph (a), in the definition 
of ‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively. 

The revisions read as follows: 

252.225–7036 Buy American—Free Trade 
Agreements—Balance of Payments 
Program. 

* * * * * 

Buy American—Free Trade 
Agreements—Balance of Payments 
Program—Basic (Jan 2023) 

* * * * * 

Buy American—Free Trade 
Agreements—Balance of Payments 
Program—Alternate I (Jan 2023) 

* * * * * 

Buy American—Free Trade 
Agreements—Balance of Payments 
Program—Alternate II (Jan 2023) 

* * * * * 

Buy American—Free Trade 
Agreements—Balance of Payments 
Program—Alternate III (Jan 2023) 

* * * * * 

Buy American—Free Trade 
Agreements—Balance of Payments 
Program—Alternate IV (Jan 2023) 

* * * * * 

Buy American—Free Trade 
Agreements—Balance of Payments 
Program—Alternate V (Jan 2023) 

* * * * * 
■ 187. Amend section 252.225–7039— 
■ a. By revising the clause date; and 
■ b. In paragraph (f) introductory text by 
removing ‘‘ commercial items ’’ and 
adding ‘‘ commercial products or 
commercial services ’’ in its place. 

The revision reads as follows: 

252.225–7039 Defense Contractors 
Performing Private Security Functions 
Outside the United States. 

* * * * * 

Defense Contractors Performing Private 
Security Functions Outside the United 
States (Jan 2023) 

* * * * * 
■ 188. Amend section 252.225–7044— 
■ a. By revising the clause date; 
■ b. In paragraph (a), in the definition of 
‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; 
■ c. In paragraph (b)(2) by removing 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ in its place; and 
■ d. In the Alternate I clause— 
■ i. By revising the clause date; 
■ ii. In paragraph (a), in the definition 
of ‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; and 
■ iii. In paragraph (b)(2) by removing 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ in its place. 

The revisions read as follows: 

252.225–7044 Balance of Payments 
Program—Construction Material. 

* * * * * 

Balance of Payments Program— 
Construction Material—Basic (Jan 
2023) 

* * * * * 

Balance of Payments Program— 
Construction Material—Alternate I (Jan 
2023) 

* * * * * 
■ 189. Amend section 252.225–7045— 
■ a. By revising the clause date; 
■ b. In paragraph (a), in the definition of 
‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; 
■ c. In paragraph (c)(2) by removing 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ in its place; 
■ d. In the Alternate I clause— 
■ i. By revising the clause date; 
■ ii. In paragraph (a), in the definition 
of ‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; and 
■ iii. In paragraph (c)(2) by removing 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ in its place; 
■ e. In the Alternate II clause— 
■ i. By revising the clause date; 
■ ii. In paragraph (a), in the definition 
of ‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; and 
■ iii. In paragraph (c)(2) by removing 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ in its place; and 
■ f. In the Alternate III clause— 
■ i. By revising the clause date; 
■ ii. In paragraph (a), in the definition 
of ‘‘ Commercially available off-the-shelf 
(COTS) item ’’, paragraph (1)(i) by 
removing ‘‘ commercial item ’’ and 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ and 
‘‘ commercial product ’’ in their places, 
respectively; and 
■ iii. In paragraph (c)(2) by removing 
‘‘ commercial item ’’ and adding 
‘‘ commercial product ’’ in its place. 

The revisions read as follows: 

252.225–7045 Balance of Payments 
Program—Construction Material Under 
Trade Agreements. 

* * * * * 
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Balance of Payments Program— 
Construction Material Under Trade 
Agreements—Basic (Jan 2023) 

* * * * * 

Balance of Payments Program— 
Construction Material Under Trade 
Agreements—Alternate I (Jan 2023) 

* * * * * 

Balance of Payments Program— 
Construction Material Under Trade 
Agreements—Alternate II (Jan 2023) 

* * * * * 

Balance of Payments Program— 
Construction Material Under Trade 
Agreements—Alternate III (Jan 2023) 

* * * * * 
■ 190. Amend section 252.225–7052— 
■ a. By revising the clause date; 
■ b. In paragraph (a), in the definition of 
‘‘ Commercially available off-the-shelf 
item ’’, paragraph (1)(i) by removing 
‘‘ commercial item ’’ and ‘‘ commercial 
item ’’ and adding ‘‘ commercial 
product ’’ and ‘‘ commercial product ’’ in 
their places, respectively; and 
■ c. In paragraph (d), by removing 
‘‘ commercial items ’’ and adding 
‘‘ commercial products ’’ in its place. 

The revision reads as follows: 

252.225–7052 Restriction on the 
Acquisition of Certain Magnets, Tantalum, 
and Tungsten. 

* * * * * 

Restriction on the Acquisition of 
Certain Magnets, Tantalum, and 
Tungsten (Jan 2023) 

* * * * * 
■ 191. Amend section 252.225–7054— 
■ a. By revising the clause date; and 
■ b. In paragraph (c) by removing 
‘‘ commercial items ’’ and adding 
‘‘ commercial products ’’ in its place. 

The revision reads as follows: 

252.225–7054 Prohibition on Use of 
Certain Energy Sourced from Inside the 
Russian Federation. 

* * * * * 

Prohibition on Use of Certain Energy 
Sourced From Inside the Russian 
Federation (Jan 2023) 

* * * * * 
■ 192. Amend section 252.225–7056— 
■ a. By revising the clause date; and 
■ b. In paragraph (d) by removing 
‘‘ commercial items ’’ and adding 
‘‘ commercial products ’’ in its place. 

The revision reads as follows: 

252.225–7056 Prohibition Regarding 
Business Operations with the Maduro 
Regime. 

* * * * * 

Prohibition Regarding Business 
Operations With the Maduro Regime 
(Jan 2023) 

* * * * * 
■ 193. Amend section 252.225–7058— 
■ a. By revising the clause date; and 
■ b. In paragraph (a), in the definition of 
‘‘ Covered contract ’’, by removing 
‘‘ commercial items ’’ and adding 
‘‘ commercial products and commercial 
services ’’ in its place. 

The revision reads as follows: 

252.225–7058 Postaward Disclosure of 
Employment of Individuals Who Work in the 
People’s Republic of China. 

* * * * * 

Postaward Disclosure of Employment of 
Individuals Who Work In the People’s 
Republic of China (Jan 2023) 

■ 194. Amend section 252.225–7060— 
■ a. By revising the clause date; and 
■ b. In paragraph (c) by removing 
‘‘ commercial items and commercially 
available off-the-shelf items ’’ and 
adding ‘‘ commercial products, 
commercially available off-the-shelf 
items, and commercial services ’’ in its 
place. 

The revision reads as follows: 

252.225–7060 Prohibition on Certain 
Procurements from the Xinjiang Uyghur 
Autonomous Region. 

* * * * * 

Prohibition on Certain Procurements 
From the Xinjiang Uyghur Autonomous 
Region (Jan 2023) 

■ 195. Amend section 252.226–7001— 
■ a. By revising the section heading and 
clause date; and 
■ b. In paragraph (f)(3) by removing 
‘‘ commercial items ’’ and adding 
‘‘ commercial products or commercial 
services ’’ in its place. 

The revisions read as follows: 

252.226–7001 Utilization of Indian 
Organizations, Indian-Owned Economic 
Enterprises, and Native Hawaiian Small 
Business Concerns. 

* * * * * 

Utilization of Indian Organizations, 
Indian-Owned Economic Enterprises, 
and Native Hawaiian Small Business 
Concerns (Jan 2023) 

* * * * * 
■ 196. Amend section 252.227–7013— 
■ a. By revising the section heading, 
clause heading, and the clause date; 
■ b. In paragraph (b) introductory text 
by removing ‘‘ world-wide ’’ and ‘‘ Rights 
in Noncommercial Computer Software 
and Noncommercial Computer Software 
Documentation ’’ and adding 
‘‘ worldwide ’’ and ‘‘ Rights in Other 

Than Commercial Computer Software 
and Other Than Commercial Computer 
Software Documentation ’’ in their 
places, respectively; 
■ c. In paragraph (f)(2) by removing ‘‘ to 
the Government purpose rights ’’ and 
‘‘ Rights in Technical Data— 
Noncommercial Items ’’ and adding ‘‘ to 
the Government with government 
purpose rights ’’ and ‘‘ Rights in 
Technical Data—Other Than 
Commercial Products or Commercial 
Services ’’ in their places, respectively; 
■ d. In paragraph (f)(3) by removing 
‘‘ Rights in Technical Data— 
Noncommercial Items ’’ and adding 
‘‘ Rights in Technical Data—Other Than 
Commercial Products or Commercial 
Services ’’ in its place; and 
■ e. In paragraph (k)(2) by removing 
‘‘ noncommercial items ’’, ‘‘ commercial 
items ’’, and ‘‘ commercial item ’’ and 
adding ‘‘ other than commercial 
products or commercial services ’’, 
‘‘ commercial products or commercial 
services ’’, and ‘‘ commercial product or 
commercial service ’’ in their places, 
respectively. 

The revisions read as follows: 

252.227–7013 Rights in Technical Data— 
Other Than Commercial Products and 
Commercial Services. 

* * * * * 

Rights nn Technical Data—Other Than 
Commercial Products or Commercial 
Services (Jan 2023) 

* * * * * 
■ 197. Amend section 252.227–7014— 
■ a. By revising the section heading, 
introductory text, clause heading and 
date, and paragraphs (a)(14) and (a)(15) 
introductory text; 
■ b. In paragraph (b) introductory text 
by removing ‘‘ world-wide ’’ and 
‘‘ noncommercial computer software ’’ 
and adding ‘‘ worldwide ’’ and ‘‘ other 
than commercial computer software ’’ in 
their places, respectively; 
■ c. In paragraphs (b)(3)(i) and (ii) by 
removing ‘‘ noncommercial computer 
software ’’ and adding ‘‘ other than 
commercial computer software ’’ in its 
place; 
■ d. By revising paragraph (b)(4)(i); 
■ e. In paragraph (f)(2) by removing 
‘‘ Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation ’’ and adding 
‘‘ Rights in Other Than Commercial 
Computer Software and Other Than 
Commercial Computer Software 
Documentation ’’ in its place; 
■ f. In paragraph (f)(3) by removing 
‘‘Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation’’ and adding 
‘‘Rights in Other Than Commercial 
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Computer Software and Other Than 
Commercial Computer Software 
Documentation’’ in its place; and 
■ g. In paragraph (k)(1) by removing 
‘‘noncommercial computer software’’ 
and adding ‘‘other than commercial 
computer software’’ in its place. 

The revisions read as follows: 

252.227–7014 Rights in Other Than 
Commercial Computer Software and Other 
Than Commercial Computer Software 
Documentation. 

As prescribed in 227.7203–6(a)(1), use 
the following clause: 

Rights In Other Than Commercial 
Computer Software and Other Than 
Commercial Computer Software 
Documentation (Jan 2023) 

(a) * * * 
(14) Other than commercial computer 

software means software that does not 
qualify as commercial computer 
software under the definition of 
‘‘commercial computer software’’ of this 
clause. 

(15) Restricted rights apply only to 
other than commercial computer 
software and mean the Government’s 
rights to— 
* * * * * 

(b) * * * 
(4) * * * 
(i) The standard license rights granted 

to the Government under paragraphs 
(b)(1) through (3) of this clause, 
including the period during which the 
Government shall have government 
purpose rights in computer software, 
may be modified by mutual agreement 
to provide such rights as the parties 
consider appropriate but shall not 
provide the Government lesser rights in 
computer software than are enumerated 
in the definition of ‘‘restricted rights’’ of 
this clause or lesser rights in computer 
software documentation than are 
enumerated in the definition of ‘‘limited 
rights’’ of the Rights in Technical Data— 
Other Than Commercial Products and 
Commercial Services clause of this 
contract. 
* * * * * 
■ 198. Amend section 252.227–7015— 
■ a. By revising the section heading, 
clause heading, and clause date and 
paragraph (a)(1); 
■ b. By removing paragraph (a)(4); 
■ c. By redesignating paragraph (a)(5) as 
paragraph (a)(4); 
■ d. In paragraphs (b)(2)(i) and (ii) by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place; and 
■ e. In paragraph (e)(2) by removing 
‘‘commercial items’’ and ‘‘commercial 
item’’ and adding ‘‘commercial products 
or commercial services’’ and 

‘‘commercial product or commercial 
service’’ in their places, respectively. 

The revisions read as follows: 

252.227–7015 Technical Data— 
Commercial Products and Commercial 
Services. 

* * * * * 

Technical Data—Commercial Products 
and Commercial Services (Jan 2023) 

* * * * * 
(a) * * * 
(1) Commercial product and 

commercial service includes 
commercial components and 
commercial processes but does not 
include commercial computer software. 
* * * * * 
■ 199. Amend section 252.227–7016 by 
revising the section heading, clause 
date, and paragraphs (a) and (c)(2) to 
read as follows: 

252.227–7016 Rights in Bid or Proposal 
Information. 

* * * * * 

Rights In Bid or Proposal Information 
(Jan 2023) 

(a) Definitions. 
(1) For contracts that require the 

delivery of technical data, the terms 
‘‘technical data’’ and ‘‘computer 
software’’ are defined in the Rights in 
Technical Data—Other Than 
Commercial Products and Commercial 
Services clause of this contract or, if this 
is a contract awarded under the Small 
Business Innovation Research Program, 
the Rights in Other Than Commercial 
Technical Data and Computer 
Software—Small Business Innovation 
Research (SBIR) Program clause of this 
contract. 

(2) For contracts that do not require 
the delivery of technical data, the term 
‘‘computer software’’ is defined in the 
Rights in Other Than Commercial 
Computer Software and Other Than 
Commercial Computer Software 
Documentation clause of this contract 
or, if this is a contract awarded under 
the Small Business Innovation Research 
Program, the Rights in Other Than 
Commercial Technical Data and 
Computer Software—Small Business 
Innovation Research (SBIR) Program 
clause of this contract. 
* * * * * 

(c) * * * 
(2) The Government’s right to use, 

modify, reproduce, release, perform, 
display, or disclose information that is 
technical data or computer software 
required to be delivered under this 
contract are determined by the Rights in 
Technical Data—Other Than 
Commercial Products and Commercial 

Services, Rights in Other Than 
Commercial Computer Software and 
Other Than Commercial Computer 
Software Documentation, or Rights in 
Other Than Commercial Technical Data 
and Computer Software—Small 
Business Innovation Research (SBIR) 
Program clause(s) of this contract. 
* * * * * 
■ 200. Amend section 252.227–7017 by 
revising the section heading, provision 
date, and paragraph (a) to read as 
follows: 

252.227–7017 Identification and Assertion 
of Use, Release, or Disclosure Restrictions. 

* * * * * 

Identification and Assertion of Use, 
Release, or Disclosure Restrictions (Jan 
2023) 

(a) The terms used in this provision 
are defined in the following clause or 
clauses contained in this solicitation: 

(1) If a successful offeror will be 
required to deliver technical data, the 
Rights in Technical Data—Other Than 
Commercial Products and Commercial 
Services clause, or, if this solicitation 
contemplates a contract under the Small 
Business Innovation Research Program, 
the Rights in Other Than Commercial 
Technical Data and Computer 
Software—Small Business Innovation 
Research (SBIR) Program clause. 

(2) If a successful offeror will not be 
required to deliver technical data, the 
Rights in Other Than Commercial 
Computer Software and Other Than 
Commercial Computer Software 
Documentation clause, or, if this 
solicitation contemplates a contract 
under the Small Business Innovation 
Research Program, the Rights in Other 
Than Commercial Technical Data and 
Computer Software—Small Business 
Innovation Research (SBIR) Program 
clause. 
* * * * * 
■ 201. Amend section 252.227–7018— 
■ a. By revising the section heading, 
clause heading, clause date, and 
paragraphs (a)(17) and (a)(18) 
introductory text; 
■ b. In paragraph (b) introductory text 
by removing ‘‘world-wide’’ and 
‘‘noncommercial computer software’’ 
and adding ‘‘worldwide’’ and ‘‘other 
than commercial computer software’’ in 
their places, respectively; 
■ c. In paragraph (b)(3) by removing 
‘‘noncommercial computer software’’ 
and adding ‘‘other than commercial 
computer software’’ in its place; 
■ d. In paragraph (f)(2) by removing 
‘‘Rights in Noncommercial Technical 
Data and Computer Software—Small 
Business Innovation Research (SBIR) 
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Program’’ and adding ‘‘Rights in Other 
Than Commercial Technical Data and 
Computer Software—Small Business 
Innovation Research (SBIR) Program’’ in 
its place; 
■ e. In paragraph (f)(3) by removing 
‘‘Rights in Noncommercial Technical 
Data and Computer Software—Small 
Business Innovation Research (SBIR) 
Program’’ and adding ‘‘Rights in Other 
Than Commercial Technical Data and 
Computer Software—Small Business 
Innovation Research (SBIR) Program’’ in 
its place; 
■ f. In paragraph (f)(4) by— 
■ i. Revising the heading; and 
■ ii. Removing ‘‘Rights in 
Noncommercial Technical Data and 
Computer Software—Small Business 
Innovation Research (SBIR) Program’’ 
and adding ‘‘Rights in Other Than 
Commercial Technical Data and 
Computer Software—Small Business 
Innovation Research (SBIR) Program’’ in 
its place; and 
■ g. By revising paragraph (k)(2). 

The revisions read as follows: 

252.227–7018 Rights in Other Than 
Commercial Technical Data and Computer 
Software—Small Business Innovation 
Research (SBIR) Program. 

* * * * * 

Rights In Other Than Commercial 
Technical Data and Computer 
Software—Small Business Innovation 
Research (SBIR) Program (Jan 2023) 

(a) * * * 
(17) Other than commercial computer 

software means software that does not 
qualify as commercial computer 
software under the definition of 
‘‘commercial computer software’’ of this 
clause. 

(18) Restricted rights apply only to 
other than commercial computer 
software and mean the Government’s 
rights to— 
* * * * * 

(f) * * * 
(4) SBIR data rights markings. * * * 

* * * * * 
(k) * * * 
(2) Whenever any other than 

commercial technical data or computer 
software is to be obtained from a 
subcontractor or supplier for delivery to 
the Government under this contract, the 
Contractor shall use this same clause in 
the subcontract or other contractual 
instrument, and require its 
subcontractors or suppliers to do so, 
without alteration, except to identify the 
parties. The Contractor shall use the 
Technical Data—Commercial Products 
and Commercial Services clause of this 
contract to obtain technical data 
pertaining to commercial products, 

commercial components, commercial 
services, or commercial processes. No 
other clause shall be used to enlarge or 
diminish the Government’s, the 
Contractor’s, or a higher tier 
subcontractor’s or supplier’s rights in a 
subcontractor’s or supplier’s technical 
data or computer software. 
* * * * * 

■ 202. Amend section 252.227–7019 by 
revising the section heading, clause 
date, and paragraph (a)(2) to read as 
follows: 

252.227–7019 Validation of Asserted 
Restrictions—Computer Software. 

* * * * * 

Validation of Asserted Restrictions— 
Computer Software (Jan 2023) 

(a) * * * 
(2) Other terms used in this clause are 

defined in the Rights in Other Than 
Commercial Computer Software and 
Other Than Commercial Computer 
Software Documentation clause of this 
contract. 
* * * * * 

■ 203. Amend section 252.227–7025— 
■ a. By revising the clause date; 
■ b. In paragraph (a)(1) by removing 
‘‘Rights in Technical Data- 
Noncommercial Items’’ and adding 
‘‘Rights in Technical Data—Other Than 
Commercial Products and Commercial 
Services’’ in its place; 
■ c. In paragraph (a)(2) by removing 
‘‘Rights in Noncommercial Computer 
Software and Noncommercial Computer 
Software Documentation’’ and adding 
‘‘Rights in Other Than Commercial 
Computer Software and Other Than 
Commercial Computer Software 
Documentation’’ in its place; 
■ d. In paragraph (a)(3) by removing 
‘‘Rights in Noncommercial Technical 
Data and Computer Software—Small 
Business Innovation Research (SBIR) 
Program’’ and adding ‘‘Rights in Other 
Than Commercial Technical Data and 
Computer Software—Small Business 
Innovation Research (SBIR) Program’’ in 
its place; and 
■ e. In paragraph (b)(4)(i) by removing 
‘‘commercial item’’ and ‘‘commercial 
items’’ and adding ‘‘commercial product 
or commercial service’’ and 
‘‘commercial products’’ in their places, 
respectively. 

The revision reads as follows: 

252.227–7025 Limitations on the Use or 
Disclosure of Government-Furnished 
Information Marked with Restrictive 
Legends. 

* * * * * 

Limitations on the Use or Disclosure of 
Government-Furnished Information 
Marked With Restrictive Legends (Jan 
2023) 

* * * * * 
■ 204. Amend section 252.227–7037— 
■ a. By revising the clause date; 
■ b. In paragraph (a) by removing 
‘‘Rights in Technical Data— 
Noncommercial Items’’ and adding 
‘‘Rights in Technical Data—Other Than 
Commercial Products and Commercial 
Services’’ in its place; 
■ c. By revising the heading for 
paragraph (b); 
■ d. In paragraph (b) by removing 
‘‘commercial item’’ and adding 
‘‘commercial product or commercial 
service’’ in its place; 
■ e. In paragraph (e)(1)(i) by removing 
‘‘commercial items’’ and ‘‘commercial 
item’’ and adding ‘‘commercial products 
or commercial services’’ and 
‘‘commercial product or commercial 
service’’ in their places, respectively; 
■ f. In paragraph (f) by removing 
‘‘commercial items’’ and ‘‘commercial 
item’’ and adding ‘‘commercial products 
or commercial services’’ and 
‘‘commercial product or commercial 
service’’ in their places, respectively; 
■ g. In paragraph (g)(2)(i) by removing 
‘‘commercial items’’ and ‘‘commercial 
item’’ and adding ‘‘commercial products 
or commercial services’’ and 
‘‘commercial product or service’’ in 
their places, respectively; and 
■ h. In paragraph (l), by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

The revisions read as follows: 

252.227–7037 Validation of Restrictive 
Markings on Technical Data. 

* * * * * 

Validation of Restrictive Markings on 
Technical Data (Jan 2023) 

* * * * * 
(b) Commercial products or 

commercial services—presumption 
regarding development exclusively at 
private expense. * * * 
* * * * * 
■ 205. Amend section 252.232–7006— 
■ a. By revising the clause date; and 
■ b. In paragraph (f)(1)(v), by removing 
‘‘item’’. 

The revision reads as follows: 

252.232–7006 Wide Area WorkFlow 
Payment Instructions. 

* * * * * 

Wide Area Workflow Payment 
Instructions (Jan 2023) 

* * * * * 
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■ 206. Amend section 252.232–7017— 
■ a. By revising the clause date; and 
■ b. In paragraph (c) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

The revision reads as follows: 

252.232–7017 Accelerating Payments to 
Small Business Subcontractors— 
Prohibition on Fees and Consideration. 

* * * * * 

Accelerating Payments to Small 
Business Subcontractors—Prohibition 
on Fees and Consideration (Jan 2023) 

* * * * * 
■ 207. Amend section 252.236–7013— 
■ a. By revising the section heading and 
clause date; and 
■ b. In paragraph (c) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products’’ in its place. 

The revisions read as follows: 

252.236–7013 Requirement for 
Competition Opportunity for American Steel 
Producers, Fabricators, and Manufacturers. 

* * * * * 

Requirement for Competition 
Opportunity for American Steel 
Producers, Fabricators, and 
Manufacturers (Jan 2023) 

* * * * * 
■ 208. Amend section 252.237–7010— 
■ a. By revising the section heading and 
clause date; and 
■ b. In paragraph (c) by removing 
‘‘commercial items’’ and adding 
‘‘commercial services’’ in its place. 

The revisions read as follows: 

252.237–7010 Prohibition on Interrogation 
of Detainees by Contractor Personnel. 

* * * * * 

Prohibition on Interrogation of 
Detainees by Contractor Personnel (Jan 
2023) 

* * * * * 
■ 209. Amend section 252.237–7019— 
■ a. By revising the clause date; and 
■ b. In paragraph (c) by removing 
‘‘commercial items’’ and adding 
‘‘commercial services’’ in its place. 

The revision reads as follows: 

252.237–7019 Training for Contractor 
Personnel Interacting with Detainees. 

* * * * * 

Training for Contractor Personnel 
Interacting With Detainees (Jan 2023) 

* * * * * 
■ 210. Amend section 252.239–7010— 
■ a. By revising the clause date; and 
■ b. In paragraph (l) by removing 
‘‘commercial items’’ and adding 
‘‘commercial services’’ in its place. 

The revision reads as follows: 

252.239–7010 Cloud Computing Services. 
* * * * * 

Cloud Computing Services (Jan 2023) 

* * * * * 
■ 211. Amend section 252.244–7000— 
■ a. By revising the section heading, 
clause heading, and clause date; and 
■ b. In paragraphs (a) and (b) by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products or 
commercial services’’ in its place; 
■ c. In paragraphs (c)(1) and (2) by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place; 
■ d. In paragraph (d) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products or commercial 
services’’ in its place. 

The revisions read as follows: 

252.244–7000 Subcontracts for 
Commercial Products or Commercial 
Services. 
* * * * * 

Subcontracts for Commercial Products 
or Commercial Services (Jan 2023) 

* * * * * 
■ 212. Amend section 252.246–7003— 
■ a. By revising the clause date; and 
■ b. In paragraph (f) introductory text, 
by adding a heading; and 
■ c. In paragraph (f)(2) introductory text 
by removing ‘‘commercial items’’ and 
adding ‘‘commercial products or 
commercial services’’ in its place. 

The revision and addition read as 
follows: 

252.246–7003 Notification of Potential 
Safety Issues. 
* * * * * 

Notification of Potential Safety Issues 
(Jan 2023) 

* * * * * 
(f) Subcontracts. 

* * * * * 
■ 213. Amend section 252.246–7007— 
■ a. By revising the clause date; and 
■ b. In paragraph (e) by— 
■ i. Adding a heading; and 
■ ii. Removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place. 

The revision and addition read as 
follows: 

252.246–7007 Contractor Counterfeit 
Electronic Part Detection and Avoidance 
System. 
* * * * * 

Contractor Counterfeit Electronic Part 
Detection and Avoidance System (Jan 
2023) 

* * * * * 

(e) Subcontracts. * * * 
* * * * * 
■ 214. Amend section 252.246–7008— 
■ a. By revising the clause date; and 
■ b. In paragraph (e) by removing 
‘‘commercial items’’ and adding 
‘‘commercial products’’ in its place. 

The revision reads as follows: 

252.246–7008 Sources of Electronic Parts. 

* * * * * 

Sources of Electronic Parts (Jan 2023) 

* * * * * 
■ 215. Amend section 252.247–7003— 
■ a. By revising the clause date; and 
■ b. In paragraph (c) by— 
■ i. Adding a heading; and 
■ ii. Removing ‘‘commercial items’’ and 
adding ‘‘commercial products or 
commercial services’’ in its place. 

The revision and addition read as 
follows: 

252.247–7003 Pass-Through of Motor 
Carrier Fuel Surcharge Adjustment to the 
Cost Bearer. 

* * * * * 

Pass-Through of Motor Carrier Fuel 
Surcharge Adjustment to the Cost 
Bearer (Jan 2023) 

* * * * * 
(c) Subcontracts. * * * 

* * * * * 
■ 216. Amend section 252.247–7023— 
■ a. By revising the section heading and 
clause date; and 
■ b. In paragraph (b)(2)(ii)(A) by 
removing ‘‘Noncommercial items’’ and 
adding ‘‘Other than commercial 
products’’ in its place; 
■ c. In paragraph (b)(2)(ii)(B) 
introductory text by removing 
‘‘Commercial items’’ and adding 
‘‘Commercial products’’ in its place; 
■ d. In paragraph (i) introductory text 
by— 
■ i. Adding a heading; and 
■ ii. Removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place; 
■ e. In the Alternate I clause— 
■ i. By revising the clause date; 
■ ii. In paragraph (b)(2)(i) by removing 
‘‘Noncommercial items’’ and adding 
‘‘Other than commercial products’’ in its 
place; 
■ iii. In paragraph (b)(2)(ii) introductory 
text by removing ‘‘Commercial items’’ 
and adding ‘‘Commercial products’’ in 
its place; 
■ iv. In paragraph (b)(2)(ii)(B) by 
removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place; and 
■ v. In paragraph (i) introductory text 
by— 
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■ A. Adding a heading; and 
■ B. Removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place; and 
■ f. In the Alternate II clause— 
■ i. By revising the clause date; 
■ ii. In paragraph (b)(2)(i) by removing 
‘‘Noncommercial items’’ and adding 
‘‘Other than commercial products’’ in its 
place; 
■ iii. In paragraph (b)(2)(ii) introductory 
text by removing ‘‘Commercial items’’ 
and adding ‘‘Commercial products’’ in 
its place; and 
■ iv. In paragraph (i) introductory text 
by— 
■ A. Adding a heading; and 
■ B. Removing ‘‘commercial items’’ and 
adding ‘‘commercial products’’ in its 
place. 

The revisions and additions read as 
follows: 

252.247–7023 Transportation of Supplies 
by Sea. 
* * * * * 

Transportation of Supplies by Sea— 
Basic (Jan 2023) 

* * * * * 
(i) Subcontracts. * * * 

* * * * * 

Transportation of Supplies by Sea— 
Alternate I (Jan 2023) 

* * * * * 
(i) Subcontracts. * * * 

* * * * * 

Transportation of Supplies By Sea— 
Alternate II (Jan 2023) 

* * * * * 
(i) Subcontracts. * * * 

* * * * * 
[FR Doc. 2023–01294 Filed 1–30–23; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations 
System 

48 CFR Parts 225, 231, and 242 

[Docket DARS–2019–0039] 

RIN 0750–AJ27 

Defense Federal Acquisition 
Regulation Supplement: Treatment of 
Incurred Independent Research and 
Development Costs (DFARS Case 
2017–D018) 

AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 
ACTION: Final rule. 

SUMMARY: DoD is issuing a final rule 
amending the Defense Federal 

Acquisition Regulation Supplement 
(DFARS) to implement a section of the 
National Defense Authorization Act for 
Fiscal Year 2017 that makes 
amendments regarding the treatment of 
independent research and development 
expenditures and requires the Defense 
Contract Audit Agency to provide an 
annual report to Congress on 
independent research and development 
and bid and proposal expenditures 
associated with awarded DoD contracts 
for the prior Government fiscal year. 

DATES: Effective January 31, 2023. 

FOR FURTHER INFORMATION CONTACT: Mr. 
David E. Johnson, telephone 202–913– 
5764. 

SUPPLEMENTARY INFORMATION: 

I. Background 

DoD published a proposed rule in the 
Federal Register at 86 FR 53927 on 
September 29, 2021, to implement 
section 824 of the National Defense 
Authorization Act (NDAA) for Fiscal 
Year (FY) 2017 (Pub. L. 114–328). 
Section 824 amends 10 U.S.C. 2372 
(redesignated as 10 U.S.C. 3762) to 
require that regulations may not infringe 
on the independence of a contractor to 
choose which technologies to pursue in 
its independent research and 
development (IR&D) program if the chief 
executive officer (CEO) of the contractor 
determines that IR&D expenditures will 
advance the needs of the Department of 
Defense for future technology and 
advanced capability. Section 824 also 
decouples IR&D and bid and proposal 
(B&P) costs by moving the language 
pertaining to B&P costs out of 10 U.S.C. 
2372 and placing it in the new 10 U.S.C. 
2372a (redesignated as 10 U.S.C. 3763). 
This change ensures that regulations 
pertaining to B&P costs are separated 
from regulations pertaining to IR&D 
costs. Five respondents submitted 
public comments in response to the 
proposed rule. 

II. Discussion and Analysis 

DoD reviewed the public comments in 
the development of the final rule. A 
discussion of the comments and the 
changes made to the rule as a result of 
those comments is provided, as follows: 

A. Summary of Significant Changes 
From the Proposed Rule 

DoD removed the requirement to 
submit CEO determinations from the 
final rule, because the statute does not 
require this submission. DoD removed 
the proposed clause 252.242–70XX and 
its prescription from the final rule 
because they are unnecessary. 

B. Analysis of Public Comments 

1. Support for the rule. 
Comment: One respondent expressed 

support for the rule. 
Response: DoD acknowledges the 

respondent’s support for the rule. 
2. Requirement to make and submit 

CEO determinations. 
Comment: Several respondents 

commented on the requirement in the 
proposed rule for certain contractors to 
submit a statement that the contractor’s 
CEO determined that the company’s 
IR&D expenditures will advance the 
needs of DoD for future technology and 
advanced capability. In particular, one 
respondent commented that the statute 
does not actually require CEOs to make 
IR&D determinations as stated in the 
proposed rule. Two respondents 
commented that the submission 
requirement would likely overburden 
small businesses or nontraditional 
defense contractors. One respondent 
commented that the proposed rule lacks 
submission guidance for contractors that 
are not major contractors. One 
respondent expressed concern that IR&D 
cost allowability under the proposed 
rule might arbitrarily hinge on the form 
and manner of submission of the CEO 
determination rather than its substance. 

Response: DoD removed the 
requirement to submit a statement 
regarding CEO determinations from the 
final rule. DoD reviewed the statute and 
agreed that this requirement should be 
removed. Further, by removing the 
requirement to submit a statement 
regarding CEO determinations, the final 
rule does not tie cost allowability to 
submission of an affirmative statement 
regarding the CEO determination. 

3. Criterion for IR&D cost allowability. 
Comment: One respondent 

commented that the phrase ‘‘advance 
the needs of DoD for future technology 
and advanced capability’’ is undefined 
in the proposed rule despite being the 
criterion for IR&D cost allowability 
when reflected in a CEO determination. 
Several respondents commented 
variously that this criterion for cost 
allowability is impractical, ambiguous, 
subjective, or potentially restrictive. 

Response: The statute explicitly 
relates the CEO determination to DoD’s 
communication of areas of need. 
Therefore, the language is retained in 
the final rule. 

4. Limiting applicability of the CEO 
determination within the rule to major 
contractors. 

Comment: A few respondents 
commented that any requirement under 
the rule for a CEO determination should 
be limited to major contractors as 
defined at DFARS 231.205–18(a). 
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Response: The final rule clarifies that 
DFARS 231.205–18(c)(iii)(A) applies 
only to major contractors. 

5. Proposed clause 252.242–70XX. 
Comment: Several respondents 

commented on the clause at 252.242– 
70XX in the proposed rule as well as the 
clause prescription. In particular, a few 
respondents commented that the DCAA 
reporting requirement reflected in 
statute, which is the basis for the 
proposed clause, is unnecessary because 
the information is already available and 
reported to the Government in 
contractor annual Final Indirect Cost 
Rate Proposals when required by FAR 
52.216–7. A few respondents 
commented that the clause prescription 
appears overly broad. Several 
respondents commented that the 
reporting period covered by the clause 
should reflect the contractor’s fiscal year 
rather than the Government’s fiscal year. 
One respondent expressed concern that 
information submitted as required by 
the clause might be used for improper 
purposes. One respondent commented 
that the clause does not provide 
guidance to contractors that did not 
expend any IR&D funds. One 
respondent commented that the clause 
does not provide guidance regarding 
submission of classified information. 

Response: DoD removed the proposed 
clause at 252.242–70XX and its 
prescription from the final rule, because 
the proposed clause is not necessary for 
the Government to obtain the 
information required by statute. 

6. Retroactive application of the rule. 
Comment: A few respondents 

commented that the proposed rule as 
written would impermissibly entail 
retroactive application. 

Response: DoD amended the final rule 
to avoid retroactive application. In 
particular, DoD deleted proposed-rule 
language that required contractor action 
for IR&D projects beginning on or after 
October 1, 2017. 

7. CEO determination. 
Comment: Several respondents 

suggested the CEO’s authority to make 
determinations ‘‘that expenditures will 
advance the needs of the Department of 
Defense for future technology and 
advanced capability’’ should be 
explicitly delegable in the final rule. 
Other respondents raised concerns 
regarding companies that do not have a 
‘‘chief executive officer.’’ 

Response: Regardless of formal title, 
the statute requires the determination to 
be made by the chief executive officer. 

8. Connection to contractor business 
systems. 

Comment: One respondent suggested 
that allowability of a contractor’s IR&D 
costs could hinge on whether the 

contractor has an approved accounting 
system within the meaning of DFARS 
252.242–7006, Accounting System 
Administration. 

Response: The Government retains 
the responsibility for making 
appropriate inquiries into the 
reasonableness of the costs submitted, 
even if an approved accounting system 
would presumably satisfy the 
requirement for allowability of cost. 
Such inquiries must follow routine 
audit procedures. Therefore, there is no 
need for changes to the rule based on 
this comment. 

9. Use of the word ‘‘will’’ in the rule. 
Comment: One respondent 

commented that use of the word ‘‘will’’ 
in the proposed rule regarding the CEO 
determination is impractical because the 
word ‘‘will’’ connotes knowledge of 
future outcomes, which is necessarily 
uncertain. The respondent suggests the 
phrase ‘‘are reasonably expected to’’ in 
lieu of the word ‘‘will.’’ 

Response: DoD declines the 
suggestion because the word ‘‘will’’ 
aligns with the statutory requirement. 

10. Public reporting burden. 
Comment: One respondent 

commented that the Paperwork 
Reduction Act burden calculation for 
the proposed rule appears understated. 

Response: DoD has revisited the 
public reporting burden in light of the 
final rule that, as written, results in no 
additional public reporting burden, 
except the burden OMB has already 
approved. 

11. Deletion of the list of activities 
from DFARS 231.205–18(c)(iii)(B). 

Comment: One respondent 
commented that the deletion in the 
proposed rule of the list at DFARS 
231.205–18(c)(iii)(B) of activities of 
potential interest to DoD eliminates the 
need for the corresponding requirement 
in DFARS 242.771–3(a) for the 
administrative contracting officer to 
compare the IR&D projects uploaded 
into a Defense Technical Information 
Center (DTIC) website to the list. A few 
respondents commented that the list of 
activities, deleted by this rule, was 
useful and helpful to contractors. 

Response: Both the proposed rule and 
the final rule include the removal of the 
requirement for the administrative 
contracting officer to determine whether 
IR&D projects are of potential interest to 
DoD, which was at 242.771–3(a)(2). 
Additionally, deletion of the list of 
activities at DFARS 231.205–18(c)(iii)(B) 
is tied to a statutory change. 

12. Definition of ‘‘major contractor.’’ 
Comment: One respondent 

commented that the definition of ‘‘major 
contractor’’ at DFARS 231.205–18(a) 
should be changed such that the 

relevant calculation includes only IR&D 
costs rather than the sum of IR&D costs 
and B&P costs. 

Response: This suggestion is outside 
the scope of this rule. 

C. Other Changes 

Other changes to the final rule that are 
not based on public comment consist of 
minor edits, such as updating statutory 
references and replacing the term 
‘‘IR&D/B&P costs’’ with the term ‘‘IR&D 
costs and B&P costs.’’ 

III. Applicability to Contracts at or 
Below the Simplified Acquisition 
Threshold (SAT), for Commercial 
Services, and for Commercial Products, 
Including Commercially Available Off- 
the-Shelf (COTS) Items 

This rule does not create any new 
solicitation provisions or contract 
clauses. It does not impact any existing 
solicitation provisions or contract 
clauses or their applicability to 
contracts at or below the SAT, for 
commercial services, or for commercial 
products (including COTS items). 

IV. Executive Orders 12866 and 13563 

Executive Orders (E.O.s) 12866 and 
13563 direct agencies to assess all costs 
and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). E.O. 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This is not a significant 
regulatory action and, therefore, was not 
subject to review under section 6(b) of 
E.O. 12866, Regulatory Planning and 
Review, dated September 30, 1993. 

V. Congressional Review Act 

As required by the Congressional 
Review Act (5 U.S.C. 801–808) before an 
interim or final rule takes effect, DoD 
will submit a copy of the interim or 
final rule with the form, Submission of 
Federal Rules under the Congressional 
Review Act, to the U.S. Senate, the U.S. 
House of Representatives, and the 
Comptroller General of the United 
States. A major rule under the 
Congressional Review Act cannot take 
effect until 60 days after it is published 
in the Federal Register. The Office of 
Information and Regulatory Affairs has 
determined that this rule is not a major 
rule as defined by 5 U.S.C. 804. 
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VI. Regulatory Flexibility Act 

A final regulatory flexibility analysis 
has been prepared consistent with the 
Regulatory Flexibility Act, 5 U.S.C. 601, 
et seq. and is summarized as follows: 

This rule implements section 824 of 
the National Defense Authorization Act 
(NDAA) for Fiscal Year (FY) 2017 (Pub. 
L. 114–328). Section 824 amended 10 
U.S.C. 2372 (redesignated as 10 U.S.C. 
3762) to require that regulations may 
not infringe on the independence of a 
contractor to choose which technologies 
to pursue in its independent research 
and development (IR&D) program if the 
chief executive officer (CEO) of the 
contractor determines that IR&D 
expenditures will advance the needs of 
the Department of Defense for future 
technology and advanced capability. 
Section 824 also decouples IR&D and 
bid and proposal (B&P) costs by moving 
the language pertaining to B&P costs out 
of 10 U.S.C. 2372 and placing it in the 
new 10 U.S.C. 2372a (redesignated as 10 
U.S.C. 3763). This change ensures that 
regulations pertaining to B&P costs are 
separated from regulations pertaining to 
IR&D costs. 

One respondent challenged the 
statement in the initial regulatory 
flexibility analysis that ‘‘DoD expects a 
minimal number of the contractors 
[required to submit statements regarding 
CEO determinations] to be small 
entities’’ given that ‘‘DoD does not have 
a list of other than major contractors or 
small entities that have IR&D 
programs.’’ The requirement is removed 
from the final rule for major contractors 
to include a statement in the Defense 
Technical Information Center (DTIC) 
submission that the CEO of the 
contractor made the determination 
required by 10 U.S.C. 2372. 

The final rule will only apply to small 
businesses that have incurred IR&D 
costs or B&P costs associated with 
noncommercial DoD awards exceeding 
the simplified acquisition threshold or 
small businesses that have an IR&D 
program and are considered to be a 
major contractor, which is defined as 
having annual expenditures of $11 
million in combined IR&D and B&P 
expenditures. 

DoD does not maintain a list of other 
than major contractors or small 
businesses that have IR&D programs. 
Based on an internal DoD website, 31 
contractors have historically made 99 
percent of the submissions of IR&D 
activities into the relevant DTIC 
website. DoD therefore expects the final 
rule will have minimal impact on small 
businesses. 

This rule includes no new projected 
reporting, recordkeeping, or other 
compliance requirements. 

There are no known significant 
alternative approaches to the final rule 
that would meet the requirements of the 
statute. 

VII. Paperwork Reduction Act 
The Paperwork Reduction Act (44 

U.S.C. chapter 35) applies to this rule. 
However, these changes to the DFARS 
do not impose additional information 
collection requirements to the 
paperwork burden previously approved 
under OMB Control Number 0704–0483, 
titled ‘‘Independent Research and 
Development Technical Descriptions.’’ 

List of Subjects in 48 CFR Parts 225, 
231, and 242 

Government procurement. 

Jennifer D. Johnson, 
Editor/Publisher, Defense Acquisition 
Regulations System. 

Therefore, 48 CFR parts 225, 231, and 
242 are amended as follows: 
■ 1. The authority citation for parts 225, 
231, and 242 continues to read as 
follows: 

Authority: 41 U.S.C. 1303 and 48 CFR 
chapter 1. 

PART 225—FOREIGN ACQUISITION 

■ 2. Amend section 225.7303–2— 
■ a. In paragraph (b) by removing ‘‘FAR 
Part’’ and ‘‘subsection’’ and adding 
‘‘FAR part’’ and ‘‘section’’ in their 
places, respectively; and 
■ b. By revising paragraph (c) 
introductory text. 

The revision reads as follows: 

225.7303–2 Cost of doing business with a 
foreign government or an international 
organization. 

* * * * * 
(c) The limitations for all contractors 

described in 231.205–18(c)(iii) and (iv) 
do not apply to FMS contracts, except 
as provided in 225.7303–5. The 
allowability of independent research 
and development (IR&D) costs and bid 
and proposal (B&P) costs on contracts 
for FMS not wholly paid for from funds 
made available on a nonrepayable basis 
is limited to the contract’s allocable 
share of the contractor’s total IR&D 
expenditures and total B&P 
expenditures. In pricing contracts for 
such FMS— 
* * * * * 

PART 231—CONTRACT COST 
PRINCIPLES AND PROCEDURES 

■ 3. Revise section 231.205–18 to read 
as follows: 

231.205–18 Independent research and 
development and bid and proposal costs. 

(a) Definitions. As used in this 
section— 

Covered contract means a DoD prime 
contract for an amount exceeding the 
simplified acquisition threshold, except 
for a fixed-price contract without cost 
incentives. The term also includes a 
subcontract for an amount exceeding the 
simplified acquisition threshold, except 
for a fixed-price subcontract without 
cost incentives under such a prime 
contract. 

Covered segment means a product 
division of the contractor that allocated 
more than $1,100,000 in independent 
research and development (IR&D) costs 
and bid and proposal (B&P) costs to 
covered contracts during the preceding 
fiscal year. In the case of a contractor 
that has no product divisions, the term 
means that contractor as a whole. A 
product division of the contractor that 
allocated less than $1,100,000 in IR&D 
costs and B&P costs to covered contracts 
during the preceding fiscal year is not 
subject to the limitations in paragraph 
(c) of this section. 

Major contractor means any 
contractor whose covered segments 
allocated a total of more than $11 
million in IR&D costs and B&P costs to 
covered contracts during the preceding 
fiscal year. For purposes of calculating 
the dollar threshold amounts to 
determine whether a contractor meets 
the definition of ‘‘major contractor,’’ do 
not include contractor segments 
allocating less than $1,100,000 of IR&D 
and B&P costs to covered contracts 
during the preceding fiscal year. 

(c) Allowability. (i) Departments/ 
agencies shall not supplement this 
regulation in any way that limits IR&D 
cost allowability and B&P cost 
allowability. 

(ii) See 225.7303–2(c) for allowability 
provisions affecting foreign military sale 
contracts. 

(iii)(A) For IR&D costs major 
contractors incurred on covered 
contracts to be allowable— 

(1) The contractor is required to report 
IR&D projects generating the IR&D costs 
to the Defense Technical Information 
Center (DTIC) using the DTIC’s online 
input form and instructions at https://
defenseinnovationmarketplace.dtic.mil/ 
industry-portal/; and 

(2) The contractor is required to 
update its DTIC inputs at least annually, 
no later than 3 months after the end of 
the contractor’s fiscal year, and when 
the project is completed. 

(B) The amount of IR&D costs 
allowable under DoD contracts shall not 
exceed the lesser of— 
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(1) Such contracts’ allocable share of 
total incurred IR&D costs; or 

(2) The total amount of incurred IR&D 
costs that the chief executive officer of 
the contractor has determined will 
advance the needs of DoD for future 
technology and advanced capability as 
DoD describes such needs in 
communications referenced at 242.771– 
3(c)(1)(i). 

(C) Contractors that are not major 
contractors are encouraged to use the 
DTIC online input form and instructions 
at https://defenseinnovation
marketplace.dtic.mil/industry-portal/ to 
report IR&D projects in order to provide 
DoD with visibility into the technical 
content of the contractors’ IR&D 
projects. 

(iv) Contractors are required to report 
incurred IR&D costs separately from 
indirect costs. 

(v) Contractors are required to report 
incurred B&P costs separately from 
other indirect costs. 

PART 242—CONTRACT 
ADMINISTRATION AND AUDIT 
SERVICES 

■ 4. Amend section 242.302 by revising 
paragraph (a)(9) to read as follows: 

242.302 Contract administration functions. 
(a) * * * 
(9) For additional contract 

administration functions related to IR&D 
projects and B&P projects performed by 
major contractors, see 242.771–3(a). 
* * * * * 
■ 5. Revise sections 242.771–1, 
242.771–2, and 242.771–3 to read as 
follows: 
Sec. 

* * * * * 
242.771–1 Scope. 
242.771–2 Policy. 
242.771–3 Responsibilities. 

* * * * * 

242.771–1 Scope. 
This section implements 10 U.S.C. 

3762, Independent research and 
development costs: allowable costs; 10 
U.S.C. 3763, Bid and proposal costs: 
allowable costs; and 10 U.S.C. 3847, 
Defense Contract Audit Agency: annual 
report. 

242.771–2 Policy. 
Defense contractors are encouraged to 

engage in independent research and 
development (IR&D) projects that will 
advance the needs of DoD for future 
technology and advanced capability (see 
231.205–18(c)(iii)). 

242.771–3 Responsibilities. 
(a) The cognizant administrative 

contracting officer (ACO) or corporate 

ACO shall determine cost allowability 
of IR&D costs and bid and proposal 
(B&P) costs as set forth in 231.205–18 
and FAR 31.205–18. 

(b) The Defense Contract Audit 
Agency (DCAA) shall— 

(1) For the DoD-wide B&P program, 
submit an annual report to the Principal 
Director, Defense Pricing and 
Contracting, Office of the Under 
Secretary of Defense for Acquisition and 
Sustainment, in connection with 10 
U.S.C. 3763(c); the Defense Contract 
Management Agency or the military 
department responsible for performing 
contract administration functions is 
responsible for providing DCAA with 
statistical information, as necessary; and 

(2) For IR&D costs and B&P costs 
incurred under any DoD contract in the 
previous Government fiscal year, submit 
an annual report to the congressional 
defense committees as required by 10 
U.S.C. 3847. 

(c) The Office of the Under Secretary 
of Defense for Research and Engineering 
(OUSD(R&E)), is responsible for 
establishing a regular method for 
communication— 

(1)(i) From DoD to contractors, of 
timely and comprehensive information 
regarding planned or expected needs of 
DoD for future technology and advanced 
capability, by posting information on 
communities of interest and upcoming 
meetings on the Defense Technical 
Information Center (DTIC) website at 
https://defenseinnovationmarketplace.
dtic.mil/communities-of-interest; and 

(ii) From contractors to DoD, of brief 
technical descriptions of contractor 
IR&D projects; and 

(2) By providing OUSD(R&E) contact 
information: osd.pentagon.ousd- 
re.mbx.communications@mail.mil. 
[FR Doc. 2023–01293 Filed 1–30–23; 8:45 am] 

BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations 
System 

48 CFR Parts 212, 225, and 252 

[Docket DARS–2023–0003] 

RIN 0750–AL60 

Defense Federal Acquisition 
Regulation Supplement: Restriction on 
Acquisition of Personal Protective 
Equipment and Certain Items From 
Non-Allied Foreign Nations (DFARS 
Case 2022–D009) 

AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 

ACTION: Interim rule. 

SUMMARY: DoD is issuing an interim rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to implement a section of the 
National Defense Authorization Act for 
Fiscal Year 2022 that restricts the 
acquisition of personal protective 
equipment and certain other items from 
the Democratic People’s Republic of 
North Korea, the People’s Republic of 
China, the Russian Federation, and the 
Islamic Republic of Iran. 
DATES: Effective January 31, 2023. 

Comments on the interim rule should 
be submitted in writing to the address 
shown below on or before April 3, 2023, 
to be considered in the formation of a 
final rule. 
ADDRESSES: Submit comments 
identified by DFARS Case 2022–D009, 
using any of the following methods: 

Æ Federal eRulemaking Portal: 
https://www.regulations.gov. Search for 
‘‘DFARS Case 2022–D009.’’ Select 
‘‘Comment’’ and follow the instructions 
to submit a comment. Please include 
your name, company name (if any), and 
‘‘DFARS Case 2022–D009’’ on any 
attached documents. 

Æ Email: osd.dfars@mail.mil. Include 
DFARS Case 2022–D009 in the subject 
line of the message. 

Comments received generally will be 
posted without change to https://
www.regulations.gov, including any 
personal information provided. To 
confirm receipt of your comment(s), 
please check https://
www.regulations.gov, approximately 
two to three days after submission to 
verify posting. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Kimberly Bass, telephone 703–717– 
3446. 

SUPPLEMENTARY INFORMATION: 

I. Background 

This interim rule revises the DFARS 
to implement section 802 of the 
National Defense Authorization Act 
(NDAA) for Fiscal Year (FY) 2022 (Pub. 
L. 117–81) (10 U.S.C. 2533e) and section 
881 of the NDAA for FY 2023 (Pub. L. 
117–263). Section 802 adds the 
restriction to 10 U.S.C. 2533e 
(transferred to 10 U.S.C. 4875) that 
limits the acquisition of ‘‘covered 
items’’ (personal protective equipment 
and certain other items) from any of the 
following ‘‘covered countries’’: the 
Democratic People’s Republic of North 
Korea, the People’s Republic of China, 
the Russian Federation, and the Islamic 
Republic of Iran, subject to exceptions. 
‘‘Covered item’’ is defined as an article 
or item of— 
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(1) Personal protective equipment for 
use in preventing spread of disease, 
such as by exposure to infected 
individuals or contamination or 
infection by infectious material 
including— 

• Nitrile and vinyl gloves; 
• Surgical masks; 
• Respirator masks and powered air 

purifying respirators and required 
filters; 

• Face shields and protective 
eyewear; 

• Surgical and isolation gowns and 
head and foot coverings; or 

• Clothing; and 
• The materials and components 

thereof, other than sensors, electronics, 
or other items added to and not 
normally associated with, such personal 
protective equipment or clothing; or 

(2) Sanitizing and disinfecting wipes, 
testing swabs, gauze, and bandages. 

Section 802 amends section 1870(d) 
of the NDAA for FY 2021 (Pub. L. 116– 
283) by providing for the future transfer 
of 10 U.S.C. 2533e to 10 U.S.C. 4875. 
However, the chapter that would have 
included 10 U.S.C. 2533e had already 
been repealed as part of the 
reorganization of the defense acquisition 
statutes (Title XVIII of the NDAA for FY 
2021). As a result, section 2533e could 
not be added to title 10 of the U.S. Code. 
Section 881 of the NDAA for FY 2023 
adjusts the effective date of section 
802(b) of the NDAA for FY 2022 to 
allow for the addition of section 2533e 
to title 10 and the subsequent transfer to 
10 U.S.C. 4875. 

II. Discussion and Analysis 

A. Definitions 

The interim rule adds a definition at 
DFARS 225.7023–1, Definitions, for 
‘‘covered item’’ and adds the definition 
of ‘‘covered country’’ at 225.7001, 
Definitions. The restriction limits the 
acquisition of a covered item from a 
covered country, subject to exceptions. 

The definition of ‘‘covered country’’ 
applies to this rule and continues to 
apply to the restriction at DFARS 
225.7018 on the acquisition of certain 
magnets, tantalum, and tungsten. 
Accordingly, the definition of ‘‘covered 
country’’ is moved from DFARS section 
225.7018–1 to 225.7001 to apply at the 
subpart level. 

B. Restriction 

The restriction on the acquisition of a 
covered item from a covered country is 
added at DFARS 225.7023–2 in 
accordance with the requirements of 
section 802 of the NDAA for FY 2022. 

C. Exceptions 
The exceptions to the restriction at 

DFARS 225.7023–2 are added at DFARS 
225.7023–3. The restriction does not 
apply to an acquisition for: (1) a covered 
item for use outside of the United 
States; (2) acquisitions at or below 
$150,000; or (3) if the head of the 
contracting activity determines that a 
covered item of satisfactory quality and 
quantity, in the required form, cannot be 
procured as and when needed from 
nations other than a covered country to 
meet requirements at a reasonable price. 

D. Contract Clause 
A new clause is added at DFARS 

252.225–7061, Restriction on the 
Acquisition of Personal Protective 
Equipment and Certain Other Items 
from Non-Allied Foreign Nations, for 
use in solicitations and contracts, 
including solicitations and contracts 
using Federal Acquisition Regulation 
(FAR) part 12 procedures for the 
acquisition of commercial items, with 
an estimated value above $150,000 that 
are for the acquisition of covered items 
and are for use within the United States. 

This rule also adds the new clause 
252.225–7061, Restriction on the 
Acquisition of Personal Protective 
Equipment and Certain Other Items 
from Non-Allied Foreign Nations, to the 
list of solicitation provisions and 
contract clauses for the acquisition of 
commercial items at DFARS 212.301(f). 

III. Applicability to Contracts at or 
Below the Simplified Acquisition 
Threshold (SAT) and for Commercial 
Products, Including Commercially 
Available Off-the-Shelf (COTS) Items, 
and Commercial Services 

This rule creates a new contract 
clause at 252.225–7061, Restriction on 
the Acquisition of Personal Protective 
Equipment and Certain Other Items 
from Non-Allied Foreign Nations. The 
clause at DFARS 252.225–7061 is 
prescribed at DFARS 225.7023–4 for use 
in solicitations and contracts, including 
solicitations and contracts using FAR 
part 12 procedures for the acquisition of 
commercial items, with an estimated 
value above $150,000 that are for the 
acquisition of covered items for use 
within the United States. DoD is 
applying the rule to contracts valued 
above $150,000 but at or below the SAT. 
DoD is applying the rule to contracts for 
the acquisition of commercial items, 
including COTS items. 

A. Applicability to Contracts at or Below 
the Simplified Acquisition Threshold 

41 U.S.C. 1905 governs the 
applicability of laws to contracts or 
subcontracts in amounts not greater 

than the simplified acquisition 
threshold. It is intended to limit the 
applicability of laws to such contracts or 
subcontracts. 41 U.S.C. 1905 provides 
that if a provision of law contains 
criminal or civil penalties, or if the 
Federal Acquisition Regulatory Council 
makes a written determination that it is 
not in the best interest of the Federal 
Government to exempt contracts or 
subcontracts at or below the SAT, the 
law will apply to them. The Principal 
Director, Defense Pricing and 
Contracting (DPC), is the appropriate 
authority to make comparable 
determinations for regulations to be 
published in the DFARS, which is part 
of the FAR system of regulations. DoD 
has made that determination. Therefore, 
this rule applies to contracts valued 
above $150,000 but at or below the SAT. 

B. Applicability to Contracts for the 
Acquisition of Commercial Products, 
Including COTS Items, and Commercial 
Services 

10 U.S.C. 3452 exempts contracts and 
subcontracts for the acquisition of 
commercial products, including COTS 
items, and commercial services from 
provisions of law enacted after October 
13, 1994, unless the Under Secretary of 
Defense (Acquisition and Sustainment) 
(USD(A&S)) makes a written 
determination that it would not be in 
the best interest of DoD to exempt 
contracts for the procurement of 
commercial products and commercial 
services from the applicability of the 
provision or contract requirement, 
except for a provision of law that— 

• Provides for criminal or civil 
penalties; 

• Requires that certain articles be 
bought from American sources pursuant 
to 10 U.S.C. 4862, or that strategic 
materials critical to national security be 
bought from American sources pursuant 
to 10 U.S.C. 4863; or 

• Specifically refers to 10 U.S.C. 3452 
and states that it shall apply to contracts 
and subcontracts for the acquisition of 
commercial products (including COTS 
items) and commercial services. 

The statute implemented in this rule 
does not impose criminal or civil 
penalties, does not require purchase 
pursuant to 10 U.S.C. 4862 or 4863, and 
does not refer to 10 U.S.C. 3452. 
Therefore, section 802 of the NDAA for 
FY 2022 will not apply to the 
acquisition of commercial services or 
commercial products including COTS 
items unless a written determination is 
made. Due to delegations of authority, 
the Principal Director, DPC is the 
appropriate authority to make this 
determination. DoD has made that 
determination. Therefore, this rule 
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applies to the acquisition of commercial 
products, including COTS items. 

C. Determination 
Although section 802 of the NDAA for 

FY 2022 does not refer to 10 U.S.C. 3452 
and state that it shall apply to contracts 
and subcontracts for the acquisition of 
commercial products (including COTS 
items) and commercial services, it is the 
clear intent of the statute to cover 
commercial products and commercial 
services other than those specifically 
excepted. Personal protective 
equipment is mainly commercial. 
Therefore, section 802 should apply to 
contracts for the acquisition of 
commercial products including COTS 
items and commercial services for 
acquisitions above $150,000. 

Decreasing DoD’s dependence on 
personal protective equipment and 
other items identified in section 802 
that originate in the covered countries is 
a matter of public health and national 
security. As a matter of national 
security, the domestic supply chain for 
personal protective equipment and 
certain other items identified in section 
802 is critical, and adequate continued 
supply of personal protective equipment 
and certain other items is vital to ensure 
domestic control with minimal 
disruption in production. Eradicating 
counterfeit items within the domestic 
supply chain is required to 
accommodate the demand for both DoD 
military use and nonmilitary 
Government requirements that DoD 
supports. 

A shortage of supply of personal 
protective equipment and certain other 
items would put at risk public health 
and the safety and well-being of the 
general public and would hinder DoD’s 
mission readiness. Restricting 
acquisition from the covered countries 
will promote growth in domestic 
capability and reduce dependence on 
foreign sources that are not our allies. 
An exception for contracts for the 
acquisition of commercial products, 
including COTS items, would exclude 
the contracts intended to be covered by 
the law, thereby undermining the 
overarching public policy purpose of 
the law. 

IV. Executive Orders 12866 and 13563 
Executive Orders (E.O.s) 12866 and 

13563 direct agencies to assess all costs 
and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). E.O. 13563 emphasizes the 

importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This is not a significant 
regulatory action and, therefore, was not 
subject to review under section 6(b) of 
E.O. 12866, Regulatory Planning and 
Review, dated September 30, 1993. 

V. Congressional Review Act 
As required by the Congressional 

Review Act (5 U.S.C. 801–808) before an 
interim or final rule takes effect, DoD 
will submit a copy of the interim or 
final rule with the form, Submission of 
Federal Rules under the Congressional 
Review Act, to the U.S. Senate, the U.S. 
House of Representatives, and the 
Comptroller General of the United 
States. A major rule under the 
Congressional Review Act cannot take 
effect until 60 days after it is published 
in the Federal Register. The Office of 
Information and Regulatory Affairs has 
determined that this rule is not a major 
rule as defined by 5 U.S.C. 804. 

VI. Regulatory Flexibility Act 
DoD does not expect this interim rule 

to have a significant economic impact 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq. 
However, there may be minor 
compliance costs to validate the origin 
of covered items, materials, and 
components. An initial regulatory 
flexibility analysis has been performed 
and is summarized as follows: 

This rule is required to implement 
section 802 of the National Defense 
Authorization Act (NDAA) for Fiscal 
Year (FY) 2022 (Pub. L. 117–81) (10 
U.S.C. 2533e, transferred to 10 U.S.C. 
4875). 

The objective of the rule is to 
implement the restriction provided by 
section 802 on the acquisition of a 
covered item, defined as an article or 
item of personal protective equipment 
for use in preventing the spread of 
disease, such as by exposure to infected 
individuals or contamination or 
infection by infectious material, or other 
items for sanitizing and disinfecting, 
testing, gauze, and bandages, from the 
Democratic People’s Republic of North 
Korea, the People’s Republic of China, 
the Russian Federation, or the Islamic 
Republic of Iran. 

Based on data from the Federal 
Procurement Data System for FY 2019, 
2020, and 2021, DoD awarded an 
average of 1,677 contracts in the United 
States that equaled or exceeded 
$150,000 in value and were for the 
acquisition of medical, dental, 
veterinary equipment and supplies 
(excluding covered items for use outside 

the United States). These contracts were 
awarded to 192 unique entities, of 
which 105 were small entities. It is not 
known what percentage of these awards 
might involve personal protective 
equipment and other materials and 
components from the Democratic 
People’s Republic of North Korea, the 
People’s Republic of China, the Russian 
Federation, or the Islamic Republic of 
Iran. 

There are no projected reporting or 
recordkeeping requirements. However, 
there may be minor compliance costs to 
validate with suppliers the origin of 
covered items, materials, and 
components. 

The rule does not duplicate, overlap, 
or conflict with any other Federal rules. 

In accordance with section 802, DoD 
is excepting acquisitions— 

• Equal to or less than $150,000; 
• For covered items for use outside 

the United States; and 
• If a covered item of satisfactory 

quality and quantity is not available in 
the required form from nations other 
than the Democratic People’s Republic 
of North Korea, the People’s Republic of 
China, the Russian Federation, or the 
Islamic Republic of Iran. 

DoD was unable to identify any other 
alternatives that would reduce burden 
on small businesses and still meet the 
objectives of the statute. 

DoD invites comments from small 
business concerns and other interested 
parties on the expected impact of this 
rule on small entities. 

DoD will also consider comments 
from small entities concerning the 
existing regulations in subparts affected 
by this rule in accordance with 5 U.S.C. 
610. Interested parties must submit such 
comments separately and should cite 5 
U.S.C. 610 (DFARS Case 2022–D009), in 
correspondence. 

VII. Paperwork Reduction Act 

This rule does not contain any 
information collection requirements that 
require the approval of the Office of 
Management and Budget under the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

VIII. Determination To Issue an Interim 
Rule 

A determination has been made under 
the authority of the Secretary of Defense 
that urgent and compelling reasons exist 
to promulgate this interim rule without 
prior opportunity for public comment. 
This action is necessary because section 
802 adds the restriction in 10 U.S.C. 
2533e (transferred to 10 U.S.C. 4875), 
with certain exceptions, that DoD may 
not acquire covered items of personal 
protective equipment (PPE) and certain 
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other items from any of the following 
covered countries: the Democratic 
People’s Republic of North Korea; the 
People’s Republic of China; the Russian 
Federation; and the Islamic Republic of 
Iran. 

Implementation of this restriction is 
urgent, because the law was effective 
upon enactment. Decreasing DoD’s 
dependence on PPE and other items as 
identified in section 802 that originate 
in the covered countries is a matter of 
public health and national security. PPE 
is mainly commercial. It is a matter of 
national security to reduce U.S. 
dependence on the covered countries, 
because the domestic supply chain for 
PPE and certain other items is critical, 
and adequate continued supply of PPE 
and certain other items is vital to ensure 
domestic control with minimal 
disruption in production. Eradication of 
counterfeit items within the domestic 
supply chain is required to 
accommodate the demand for both DoD 
military use and nonmilitary 
Government requirements that DoD 
supports and to ensure DoD’s mission 
readiness. 

A shortage of supply of PPE and 
certain other items would put at risk 
public health and the safety and well- 
being of the general public and would 
hinder DoD’s mission readiness. 
Restricting acquisition of these items 
from covered countries will promote 
growth in domestic capability and 
reduce dependence on foreign sources 
that are not our allies. 

However, pursuant to 41 U.S.C. 1707 
and FAR 1.501–3(b), DoD will consider 
public comments received in response 
to this interim rule in the formation of 
the final rule. 

List of Subjects in 48 CFR Parts 212, 
225, and 252 

Government procurement. 

Jennifer D. Johnson, 
Editor/Publisher, Defense Acquisition 
Regulations System. 

Therefore, 48 CFR parts 212, 225, and 
252 are amended as follows: 

■ 1. The authority citation for 48 CFR 
parts 212, 225, and 252 continues to 
read as follows: 

Authority: 41 U.S.C. 1303 and 48 CFR 
chapter 1. 

PART 212—ACQUISITION OF 
COMMERCIAL PRODUCTS AND 
COMMERCIAL SERVICES 

■ 2. Amend section 212.301 by adding 
paragraph (f)(x)(MM) to read as follows: 

212.301 Solicitation provisions and 
contract clauses for the acquisition of 
commercial products and commercial 
services. 

* * * * * 
(f) * * * 
(x) * * * 
(MM) Use the clause at 252.225–7061, 

Restriction on the Acquisition of 
Personal Protective Equipment and 
Certain Other Items from Non-Allied 
Foreign Nations, as prescribed in 
225.7023–4, to comply with section 802 
of the National Defense Authorization 
Act for Fiscal Year 2022 (Pub. L. 117– 
81) (10 U.S.C. 4875). 
* * * * * 

PART 225—FOREIGN ACQUISITION 

■ 3. Amend section 225.7001 by adding 
a definition of ‘‘Covered country’’, in 
alphabetical order, to read as follows: 

225.7001 Definitions. 

* * * * * 
Covered country means— 
(1) The Democratic People’s Republic 

of North Korea; 
(2) The People’s Republic of China; 
(3) The Russian Federation; and 
(4) The Islamic Republic of Iran (10 

U.S.C. 4872 and 4875). 
* * * * * 

225.7018–1 [Amended] 

■ 4. Amend section 225.7018–1 by 
removing the definition of ‘‘Covered 
country’’. 
■ 5. Add sections 225.7023, 225.7023–1, 
225.7023–2, 225.7023–3, and 225.7023– 
4 to read as follows: 
* * * * * 
Sec. 
225.7023 Restriction on acquisition of 

personal protective equipment and 
certain other items from non-allied 
foreign nations. 

225.7023–1 Definitions. 
225.7023–2 Restriction. 
225.7023–3 Exceptions. 
225.7023–4 Contract clause. 

* * * * * 

225.7023 Restriction on acquisition of 
personal protective equipment and certain 
other items from non-allied foreign nations. 

225.7023–1 Definitions. 
As used in this section— 
Covered item means an article or item 

of— 
(1) Personal protective equipment for 

use in preventing spread of disease, 
such as by exposure to infected 
individuals or contamination or 
infection by infectious material, 
including— 

(i) Nitrile and vinyl gloves; 
(ii) Surgical masks; 

(iii) Respirator masks and powered air 
purifying respirators and required 
filters; 

(iv) Face shields and protective 
eyewear; 

(v) Surgical and isolation gowns and 
head and foot coverings; or 

(vi) Clothing; and 
(vii) The materials and components 

thereof, other than sensors, electronics, 
or other items added to and not 
normally associated with such personal 
protective equipment or clothing; or 

(2) Sanitizing and disinfecting wipes, 
testing swabs, gauze, and bandages. 

225.7023–2 Restriction. 

Except as provided in 225.7023–3, do 
not acquire a covered item from a 
covered country in accordance with 
section 802 of the National Defense 
Authorization Act for Fiscal Year 2022 
(Pub. L. 117–81) (10 U.S.C. 4875). 

225.7023–3 Exceptions. 

The restriction in section 225.7023–2 
does not apply to acquisitions— 

(a) Of covered items for use outside of 
the United States; 

(b) At or below $150,000; or 
(c)(1) If the head of the contracting 

activity determines that a covered item 
of satisfactory quality and quantity, in 
the required form, cannot be procured 
as and when needed from nations other 
than a covered country to meet 
requirements at a reasonable price. 

(2) The contracting officer shall 
include a copy of any such 
determination in the contract file. 

225.7023–4 Contract clause. 

Unless an exception applies, use the 
clause at 252.225–7061, Restriction on 
the Acquisition of Personal Protective 
Equipment and Certain Other Items 
from Non-Allied Foreign Nations, in 
solicitations and contracts, including 
solicitations and contracts using FAR 
part 12 procedures for the acquisition of 
commercial products, including COTS 
items, and commercial services, and 
that— 

(a) Are for the acquisition of covered 
items; 

(b) Are for use within the United 
States; and 

(c) Have an estimated value greater 
than $150,000. 

PART 252—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

■ 6. Add section 252.225–7061 to read 
as follows: 
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252.225–7061 Restriction on the 
Acquisition of Personal Protective 
Equipment and Certain Other Items from 
Non-Allied Foreign Nations. 

As prescribed in 225.7023–4, use the 
following clause: 

Restriction on the Acquisition of Personal 
Protective Equipment and Certain Other 
Items From Non-Allied Foreign Nations (Jan 
2023) 

(a) Definitions. As used in this clause— 
Covered country means— 
(1) The Democratic People’s Republic of 

North Korea; 
(2) The People’s Republic of China; 
(3) The Russian Federation; and 
(4) The Islamic Republic of Iran. 

Covered item means an article or item of— 
(1) Personal protective equipment for use 

in preventing spread of disease, such as by 
exposure to infected individuals or 
contamination or infection by infectious 
material, including— 

(i) Nitrile and vinyl gloves; 
(ii) Surgical masks; 
(iii) Respirator masks and powered air 

purifying respirators and required filters; 
(iv) Face shields and protective eyewear; 
(v) Surgical and isolation gowns and head 

and foot coverings; or 
(vi) Clothing; and 
(vii) The materials and components 

thereof, other than sensors, electronics, or 
other items added to and not normally 
associated with such personal protective 
equipment or clothing; or 

(2) Sanitizing and disinfecting wipes, 
testing swabs, gauze, and bandages. 

(b) Restriction. The Contractor shall not 
deliver under this contract a covered item 
from a covered country (10 U.S.C. 4875). 

(c) Subcontracts. The Contractor shall 
insert this clause, including this paragraph 
(c), without alteration other than to identify 
the appropriate parties, in subcontracts 
valued above $150,000 that are for the 
acquisition of covered items, including 
subcontracts for commercial products, 
including commercially available off-the- 
shelf items, and commercial services. 

(End of clause) 
[FR Doc. 2023–01295 Filed 1–30–23; 8:45 am] 

BILLING CODE 5001–06–P 
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DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations 
System 

48 CFR Parts 203, 204, 206, 212, 215, 
and 235 

[Docket DARS–2023–0002] 

RIN 0750–AL57 

Defense Federal Acquisition 
Regulation Supplement: Defense 
Commercial Solutions Opening 
(DFARS Case 2022–D006) 

AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 
ACTION: Proposed rule. 

SUMMARY: DoD is proposing to amend 
the Defense Federal Acquisition 
Regulation Supplement (DFARS) to 
implement a section of the National 
Defense Authorization Act for Fiscal 
Year 2022 that authorizes DoD to 
acquire innovative commercial products 
and commercial services using general 
solicitation competitive procedures, as 
well as a section of the National Defense 
Authorization Act for Fiscal Year 2023 
that makes an amendment to that 
authority. 

DATES: Comments on the proposed rule 
should be submitted in writing to the 
address shown below on or before April 
3, 2023, to be considered in the 
formation of the final rule. 
ADDRESSES: Submit comments 
identified by DFARS Case 2022–D006, 
using either of the following methods: 

Æ Federal eRulemaking Portal: 
https://www.regulations.gov. Search for 
‘‘DFARS Case 2022–D006.’’ Select 
‘‘Comment’’ and follow the instructions 
to submit a comment. Please include 
‘‘DFARS Case 2022–D006’’ on any 
attached documents. 

Æ Email: osd.dfars@mail.mil. Include 
DFARS Case 2022–D006 in the subject 
line of the message. 

Comments received generally will be 
posted without change to https://
www.regulations.gov, including any 
personal information provided. To 
confirm receipt of your comment(s), 
please check https://
www.regulations.gov, approximately 
two to three days after submission to 
verify posting. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Jeanette Snyder, 703–508–7524. 
SUPPLEMENTARY INFORMATION: 

I. Background 

DoD is proposing to revise the DFARS 
to implement section 803 of the 

National Defense Authorization Act 
(NDAA) for Fiscal Year (FY) 2022 (Pub. 
L. 117–81) and section 814 of the NDAA 
for FY 2023 (Pub. L. 117–263). Section 
803 modifies 10 U.S.C. 2380c 
(redesignated as 10 U.S.C. 3458) to give 
DoD the authority to acquire innovative 
commercial products and commercial 
services through a competitive selection 
of proposals resulting from a general 
solicitation and the peer review of such 
proposals. Section 803 of the NDAA for 
FY 2022 also repealed section 879 of the 
NDAA for FY 2017, which authorized a 
pilot program providing the same 
authority for a limited period of time. 
Section 814 amends 10 U.S.C. 3458 to 
replace ‘‘fixed-price incentive fee 
contracts’’ with ‘‘fixed-price incentive 
contracts’’. 

II. Discussion and Analysis 
This rule proposes to modify DFARS 

part 212 to add a new subpart 212.7X, 
Defense Commercial Solutions Opening, 
to implement section 803 of the NDAA 
for FY 2022, which permanently 
authorizes DoD to acquire innovative 
commercial products and commercial 
services through the use of general 
solicitation competitive procedures and 
the peer review of such proposals in 
conjunction with a FAR part 12 
contract. The proposed new subpart 
212.7X provides the scope, definitions, 
policy and procedures, and limitations 
associated with the commercial 
solutions opening. This proposed rule, 
at DFARS 212.7X02, Policy, authorizes 
contracting officers to use a general 
solicitation (known as a commercial 
solutions opening (CSO))— 

• To obtain innovative solutions or 
potential capabilities that fulfill 
requirements; 

• To close capability gaps, or provide 
potential innovative technological 
advancements; and 

• When meaningful proposals with 
varying technical or scientific 
approaches can be reasonably 
anticipated. 

DFARS 212.7X02 instructs 
contracting officers to— 

• Award any resulting CSO contracts 
on a fixed-price basis, including fixed- 
price incentive contracts; 

• Treat products and services 
acquired as commercial products or 
commercial services; and 

• Use the subpart 212.7X procedures 
in conjunction with FAR part 35 and 
DFARS part 235 when acquiring 
research and development. 

A CSO seeks innovative solutions, 
and DFARS 212.7X01 adds a definition 
of ‘‘innovative’’ as follows: (1) any 
technology, process, or method, 
including research and development, 

that is new as of the date of submission 
of a proposal; or (2) any application that 
is new as of the date of submission of 
a proposal of a technology, process, or 
method existing as of such date. 

This proposed rule also modifies 
DFARS 203, 204, 206, 215, 217, and 235 
to add cross-references to CSOs. 

III. Applicability to Contracts at or 
Below the Simplified Acquisition 
Threshold and for Commercial Items, 
Including Commercially Available Off- 
the-Shelf Items 

This rule does not create any new 
solicitation provisions or contract 
clauses. It does not impact any existing 
solicitation provisions or contract 
clauses, or their applicability to 
contracts valued at or below the 
simplified acquisition threshold, for 
commercial products including 
commercially available off-the-shelf 
items, or for commercial services. 

IV. Expected Impact of the Rule 
This proposed rule implements the 

permanent statutory authorization for 
DoD to acquire innovative commercial 
products and commercial services 
through a competitive selection of 
proposals resulting from a general 
solicitation known as a CSO and the 
peer review of such proposals in 
conjunction with a FAR part 12 
contract. This rule is expected to impact 
the Government and large and small 
entities by simplifying solicitation, 
evaluation, and award procedures, 
which should decrease acquisition cost 
and, thus, be less burdensome for all 
parties. The use of a CSO in conjunction 
with a FAR part 12 contract is also 
expected to benefit contractors and 
offerors as it will allow for the use of 
existing commercial contracting 
procedures and operating systems, 
which decreases burden on both large 
and small entities. As a result, large and 
small entities may be more willing to 
enter into contracts with DoD. 
Therefore, DoD expects to benefit by 
having greater access to technologies not 
previously accessible. 

V. Executive Orders 12866 and 13563 
Executive Orders (E.O.s) 12866 and 

13563 direct agencies to assess all costs 
and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). E.O. 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 

VerDate Sep<11>2014 19:10 Jan 30, 2023 Jkt 259001 PO 00000 Frm 00001 Fmt 4701 Sfmt 4702 E:\FR\FM\31JAP2.SGM 31JAP2kh
am

m
on

d 
on

 D
S

K
JM

1Z
7X

2P
R

O
D

 w
ith

 P
R

O
P

O
S

A
LS

2

https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:osd.dfars@mail.mil


6606 Federal Register / Vol. 88, No. 20 / Tuesday, January 31, 2023 / Proposed Rules 

flexibility. This is not a significant 
regulatory action and, therefore, was not 
subject to review under Section 6(b) of 
E.O. 12866, Regulatory Planning and 
Review, dated September 30, 1993. 

VI. Congressional Review Act 
As required by the Congressional 

Review Act (5 U.S.C. 801–808) before an 
interim or final rule takes effect, DoD 
will submit a copy of the interim or 
final rule with the form, Submission of 
Federal Rules under the Congressional 
Review Act, to the U.S. Senate, the U.S. 
House of Representatives, and the 
Comptroller General of the United 
States. A major rule under the 
Congressional Review Act cannot take 
effect until 60 days after it is published 
in the Federal Register. This rule is not 
anticipated to be a major rule under 5 
U.S.C. 804. 

VII. Regulatory Flexibility Act 
DoD does not expect this proposed 

rule to have a significant economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601, 
et seq., because only 11 contracts were 
awarded annually to small entities as a 
result of a commercial solutions 
opening during the five-year period of 
the pilot program from fiscal years 2018 
to 2022. However, an initial regulatory 
flexibility analysis has been performed 
and is summarized as follows: 

This proposed rule is necessary to 
implement section 803 of the National 
Defense Authorization Act (NDAA) for 
Fiscal Year (FY) 2022 (Pub. L. 117–81) 
and section 814 of the NDAA for FY 
2023 (Pub. L. 117–263). Section 803 
modifies 10 U.S.C. 2380c (redesignated 
as 10 U.S.C. 3458) to permanently 
authorize DoD to acquire innovative 
commercial products and commercial 
services through a competitive selection 
of proposals resulting from a general 
solicitation, known as a commercial 
solutions opening (CSO), and the peer 
review of such proposals in conjunction 
with a FAR part 12 contract. Section 814 
amends 10 U.S.C. 3458 to replace 
‘‘fixed-price incentive fee contracts’’ 
with ‘‘fixed-price incentive contracts’’. 

The objective of this proposed rule is 
to implement section 803 to 
permanently authorize DoD to acquire 
innovative commercial products and 
commercial services through a 
competitive selection of proposals 
resulting from a CSO and the peer 
review of such proposals. This proposed 
rule authorizes DoD to obtain innovative 
solutions or potential capabilities to 
fulfill requirements, close capability 
gaps, or provide potential technological 
advancements that are new as of the 

date of submission of a proposal or that 
is a new application as of the date of 
submission of a proposal of a 
technology, process, or method existing 
as of such date. The use of a CSO with 
a FAR part 12 commercial contract is 
intended to bring new entrants into the 
DoD marketplace. The legal basis for the 
rule is section 803 of the NDAA for FY 
2022. 

Section 879 of the NDAA for FY 2017 
(Pub. L. 114–328) authorized a pilot 
program for the Defense CSO (the pilot), 
which was repealed by section 803 of 
the NDAA for FY 2022. During the pilot, 
from FY 2018 to FY 2022, DoD awarded 
a total of 89 contracts as a result of 
CSOs, with 56, or 63 percent, being 
awarded to small entities over the five- 
year period. Approximately 11 contracts 
were awarded to small entities each 
year. Data from the System for Award 
Management revealed there were 
420,000 small entities registered as of 
January 2022. However, since the use of 
a CSO with a FAR part 12 contract is 
intended to attract new entrants into the 
market, this number may not fully 
capture the number of small entities to 
which this rule may apply. Therefore, 
DoD cannot provide a more precise 
estimate of the number of small entities 
to which this rule may apply. 

This proposed rule does not impose 
any new reporting, recordkeeping, or 
other compliance requirements for small 
entities. 

The proposed rule does not duplicate, 
overlap, or conflict with any other 
Federal rules. 

There are no known alternatives that 
would accomplish the stated objectives 
of the applicable statute. 

DoD invites comments from small 
business concerns and other interested 
parties on the expected impact of this 
rule on small entities. 

DoD will also consider comments 
from small entities concerning the 
existing regulations in subparts affected 
by this rule in accordance with 5 U.S.C. 
610. Interested parties must submit such 
comments separately and should cite 5 
U.S.C. 610 (DFARS Case 2022–D006), in 
correspondence. 

VIII. Paperwork Reduction Act 

This proposed rule does not contain 
any new information collection 
requirements that require the approval 
of the Office of Management and Budget 
under the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

List of Subjects in 48 CFR Parts 203, 
204, 206, 212, 215, and 235. 

Government procurement. 

Jennifer D. Johnson, 
Editor/Publisher, Defense Acquisition 
Regulations System. 

Therefore, 48 CFR parts 203, 204, 206, 
212, 215, and 235 are proposed to be 
amended as follows: 

■ 1. The authority citation for 48 CFR 
parts 203, 204, 206, 212, 215, and 235 
continues to read as follows: 

Authority: 41 U.S.C. 1303 and 48 CFR 
chapter 1. 

PART 203—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

■ 2. Add section 203.104–1 to subpart 
203.1 to read as follows: 

203.104–1 Definitions. 

The definition of Federal agency 
procurement at FAR 3.104–1 also 
includes commercial solutions 
openings. 

PART 204—ADMINISTRATIVE AND 
INFORMATION MATTERS 

■ 3. Amend section 204.1603 by 
revising paragraph (a)(3)(A)(2) and 
adding a sentence at the end of 
paragraph (a)(4) to read as follows: 

204.1603 Procedures. 

(a) * * * 
(3) * * * 
(A) * * * 
(2) Use S to identify broad agency 

announcements and commercial 
solutions openings. 
* * * * * 

(4) * * * Use C in position 10 to 
identify the solicitation as a commercial 
solutions opening. 
* * * * * 

PART 206—COMPETITION 
REQUIREMENTS 

■ 4. Amend section 206.102 by adding 
paragraph (d)(4) to read as follows: 

206.102 Use of competitive procedures. 

(d) * * * 
(4) Competitive selection of proposals 

based on a review by scientific, 
technological, or other subject-matter 
expert peers resulting from a 
commercial solutions opening as 
described in subpart 212.7X (10 U.S.C. 
3458) is a competitive procedure. 
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PART 212—ACQUISITION OF 
COMMERCIAL PRODUCTS AND 
COMMERCIAL SERVICES 

■ 5. Amend section 212.102 by adding 
paragraph (a)(i)(B)(3) to read as follows: 

212.102 Applicability. 

(a) * * * 
(i) * * * 
(B) * * * 
(3) 10 U.S.C. 3458—Supplies or 

services resulting from a commercial 
solutions opening pursuant to subpart 
212.7X. 
* * * * * 
■ 6. Amend section 212.203 by adding 
paragraph (3) to read as follows: 

212.203 Procedures for solicitation, 
evaluation, and award. 

* * * * * 
(3) See subpart 212.7X for 

acquisitions resulting from a 
commercial solutions opening. 
■ 7. Add subpart 212.7X, consisting of 
sections 212.7X00 through 212.7X05, to 
read as follows: 

SUBPART 212.7X—DEFENSE 
COMMERCIAL SOLUTIONS OPENING 

Sec. 
212.7X00 Scope of subpart. 
212.7X01 Definition. 
212.7X02 Policy. 
212.7X03 Limitations. 
212.7X04 Procedures. 
212.7X05 Congressional notification. 

SUBPART 212.7X—DEFENSE 
COMMERCIAL SOLUTIONS OPENING 

212.7X00 Scope of subpart. 

This subpart implements section 803 
of the National Defense Authorization 
Act for Fiscal Year 2022 (Pub. L. 117– 
81) (10 U.S.C. 3458) for the acquisition 
of innovative commercial products or 
commercial services through the use of 
a general solicitation known as a 
commercial solutions opening (CSO). 

212.7X01 Definition. 

As used in this subpart— 
Innovative means— 
(1) Any technology, process, or 

method, including research and 
development, that is new as of the date 
of submission of a proposal; or 

(2) Any application that is new as of 
the date of submission of a proposal of 
a technology, process, or method 
existing as of such date. 

212.7X02 Policy. 

(a) Contracting officers may only use 
a CSO— 

(1) To obtain innovative solutions or 
potential capabilities that fulfill 
requirements; 

(2) To close capability gaps, or 
provide potential innovative 
technological advancements; and 

(3) When meaningful proposals with 
varying technical or scientific 
approaches can be reasonably 
anticipated. 

(b) Notwithstanding the limitations at 
FAR 12.207(a) and (e), contracts 
awarded pursuant to a CSO shall be 
fixed-price, including fixed-price 
incentive contracts. When using a fixed- 
price incentive type contract, see FAR 
12.214 and 16.204 for additional 
requirements. 

(c) Contracting officers shall treat 
products and services acquired using a 
CSO as commercial products or 
commercial services. 

(d) When using a CSO to acquire 
research and development, contracting 
officers shall use the procedures of this 
subpart in conjunction with FAR part 35 
and part 235. A CSO is not subject to the 
limitations at 235.016 and may be used 
to fulfill requirements for research and 
development, ranging from advanced 
component development through 
operational systems development. 

212.7X03 Limitations. 
Contracting officers shall follow the 

procedures at PGI 212.7X03 to obtain 
senior procurement executive approval 
to award a contract in excess of $100 
million resulting from a CSO. 

212.7X04 Procedures. 
This section prescribes procedures for 

the use of a CSO. 
(a) The CSO shall— 
(1) Describe the agency’s interest for 

an individual program requirement or 
for broadly defined areas of interest 
covering the full range of the agency’s 
requirements; 

(2) Specify the technical data required 
that may be necessary to meet DoD’s 
minimum requirements (see 227.7102 
and 227.7202); 

(3) Describe the evaluation factors for 
selecting proposals to include— 

(i) Technical and importance to 
agency programs as the primary 
evaluation factors; 

(ii) Price to the extent appropriate, but 
at a minimum to determine that the 
price is fair and reasonable; and 

(iii) Relative importance of the factors, 
and the method of evaluation; 

(4) Specify the period of time during 
which proposals submitted in response 
to the CSO will be accepted; and 

(5) Contain instructions for the 
preparation and submission of 
proposals. 

(b) The contracting officer shall 
publicize the CSO through the 
Governmentwide point of entry and, if 

authorized pursuant to FAR subpart 5.5, 
may also publish a notice regarding the 
CSO in noted scientific, technical, or 
engineering periodicals. The contracting 
officer shall publish the notice at least 
annually. 

(c) Proposals received in response to 
the CSO shall be evaluated in 
accordance with evaluation factors 
specified therein through a scientific, 
technological, or other subject-matter 
expert peer review process. Written 
evaluation reports on individual 
proposals are required, but proposals 
need not be evaluated against each other 
since they are not submitted in response 
to a common performance work 
statement or statement of work. 

(d) Synopsis of proposed contract 
actions under FAR subpart 5.2 of 
individual contract actions based upon 
proposals received in response to the 
CSO is not required. The notice 
published pursuant to paragraph (b) of 
this section fulfills the synopsis 
requirement. 

(e) When a small business concern 
would otherwise be selected for award 
but is considered not responsible, 
follow the SBA Certificate of 
Competency procedure (see FAR 
subpart 19.6). 

(f) The contracting officer shall 
document the decision that the 
requirements of this subpart have been 
met and include the documentation in 
the contract file. 

212.7X05 Congressional notification. 

See PGI 212.7X05 for congressional 
notification requirements for contracts 
valued at more than $100 million that 
are awarded pursuant to a CSO. 

PART 215—CONTRACTING BY 
NEGOTIATION 

■ 8. Amend section 215.371–4 by 
adding paragraph (a)(6) to read as 
follows: 

215.371–4 Exceptions. 

(a) * * * 
(6) Acquisitions under a commercial 

solutions opening pursuant to subpart 
212.7X. 
* * * * * 
■ 9. Add subpart 215.6, consisting of 
sections 215.602 and 215.604, to read as 
follows: 

SUBPART 215.6—UNSOLICITED 
PROPOSALS 

215.602 Policy. 

The policy at FAR 15.602 applies to 
commercial solutions openings. 
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215.604 Agency points of contact. 

(a)(3) The guidance at FAR 
15.604(a)(3) applies to commercial 
solutions openings. 

PART 235—RESEARCH AND 
DEVELOPMENT CONTRACTING 

■ 10. Amend section 235.006–71 by 
revising paragraph (a) to read as follows: 

235.006–71 Competition. 
(a)(1) Use of a broad agency 

announcement with peer or scientific 
review for the award of science and 
technology proposals in accordance 
with 235.016(a) fulfills the requirement 
for full and open competition (see 
206.102(d)(2)). 

(2) Use of a commercial solutions 
opening with scientific, technological, 

or other subject-matter expert peer 
review for the award of innovative 
solutions or potential capabilities in 
accordance with subpart 212.7X fulfills 
the requirement for full and open 
competition (see 206.102(d)(4)). 
* * * * * 
[FR Doc. 2023–01296 Filed 1–30–23; 8:45 am] 

BILLING CODE 5001–06–P 
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LIST OF PUBLIC LAWS 

Note: No public bills which 
have become law were 
received by the Office of the 
Federal Register for inclusion 

in today’s List of Public 
Laws. 

Last List January 10, 2023 
Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free email 
notification service of newly 

enacted public laws. To 
subscribe, go to https:// 
portalguard.gsa.gov/llayouts/ 
PG/register.aspx. 

Note: This service is strictly 
for email notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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